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HASHAYEHMUE YIOJIOBHOIO CyaAOnPON3BOAOCTBA:
PETPOCINEKTUBA TEOPETU4YECKOIo O6OCHOBAHUAA
N NNEFAJIbHOIo SAKPEINJIEHUA

Annomayusn: Cmamovsi noCeAWEHA HAZHAYEHUIO Y20T08HO20 CYOONPOU3B00CMEA. ABMOP u3iazaem ucmopuio pa3eumusi
meopemuyecko2o 000CHOBAHUS HAZHAYEHUS Y2OTI08HO20 NPOYECCA 6 00PEBOTIOYUOHHBLL U COBEMCKUL nepuodbl. B nyoau-
Kayuy npedcmagier aHaiu3 HOpMAmuUGHOU pe2iamMenmayuu 3a0ay Y20i106H020 CYOONPOU3B00CMEA OOPEBOTIOUUOHHO20
u cogemcko2o nepuodos. Tpanchopmayus meopemuuecko2o 060CHOBANHUSL U 1e2ANbHO20 3AKPENICHUS HAZHAYEHUSL Y20~
JIOBHO20 NPoYecca NPedcmasiend 4epes npusmy CoYUaIbHO-NOAUMUYECK020 Konmexkcma. B pabome dana nepuoousayus
(8b10€1eHO 08a DMANG) PA36UMUSL MEOPEeMULECKUX NPEOCMABIeHUN U 1e2AIbHO20 3aKPeNIeHUs Yell Y20I08H020 NPpoyeccd
6 cosemckuil nepuod. HMccrnedosanue basupyemes Ha NPUHYUNAX HAYYHO20 NO3HAHUA UCMOpU3Me, 00bEeKMUEHOCMU,
cucmemnocmu, pazsumuu u naopaiusme. Ocobennocmu npedmema ucciedo8anus 00ycio8unu Hauboiee aKkmusHoe Uc-
HOIb306AHUE UCTOPUYECKO20, CUCIEMHO-CIMPYKIMYPHO20 U (hOPMATLHO-TOSUYECKO20 MEMO0008 no3Hanus. Hayunas nosusna
UCCAEO0BAHUSL 3AKTIOUACTNCS 8 IMOM, YO A8MOP NPEONPUHSLI HONBIMKY NPeOCmAsUNb MeHOeHYUU PA36UMUsL KaK meope-
MUYecKo20 0O0CHOBANUSL, MAK U 1e2ANbHO20 3AKPENJIeHUsl HAZHAYEHUSL Y2OTI08HO20 CYOONPOU3B0OCMEA, HA COOEPICAHIUE
KOMOPBIX NO €20 MHEHUIO GUSAEN COYUANLHO-NOIUMUYECKUTI KOHmMeKCm. B pe3ynbmame ucciedosanus cpopmynuposan
861600 O MOM, MO COBEMCKOE MEOPEMUUECKOE U 1e2AIbHOe NOHUMAHUE HAZHAYEHUS! Y20TI08HO20 CYOONPOU3BOOCEA 6bl-
KpUCManiu30o8anocs Kk konyy 50-x 20o0oé XX eexa.

Knrouesnle cnosa: 3axonooamensbcmeo, npagocyoue, y2oio8Hblil NPOYecc, UCIOPUsL Y20JI08HO20 NPOYeccd, HA3HAYEHUe
V20ll08HO20 NPoOYecca, nyOIUYHbLL ACNEKM HA3HAYEHUS, YACTHbIIL ACNEeKM HA3HAYEHUs, 00PeBOTIOYUOHHBLI Y20I06HbLIL
npoyecc, CO8emMcKUll yeoli08HblL NPoyecc, peghopma yeoio8Ho20 npoyecca.

Abstract: This article is dedicated to the purpose of criminal procedure. The author presents the history of the development
of theoretical substantiation of the purpose of criminal procedure in the pre-revolution and Soviet periods. The article
delivers the analysis of the normative regulation of the tasks of criminal procedure during the pre-revolutionary and
Soviet periods. The transformation of theoretical substantiation and legal support of the purpose of criminal procedure
is offered through the prism of socio-political context. The work provides periodization (highlighting two stages) of the
development of theoretical perceptions and legal support of the purpose of criminal procedure during Soviet era. The
scientific novelty consists in the author’s attempt to present the trends of development of the theoretical substantiation,
as well as the legal support of the purpose of criminal procedure, the content of which (in the author’s opinion) is affected
by the socio-political context. As a result of the research, a conclusion is formulated that the Soviet theoretical and legal
understanding of the purpose of criminal procedure was taking shape towards the end of the 1950’s.

Keywords: Pre-revolutionary criminal procedure, private aspect of purpose, public aspect of purpose, purpose of crimi-
nal procedure, criminal procedure history, criminal procedure, justice, legislation, Soviet criminal procedure, criminal
procedure reform.

ABCpPHOE, OJHY M3 IMEPBBIX MOMBITOK JErajib-
HOTO 3aKpEeNJIeHUS HA3HAYCHUS YTOJOBHOTO
cynompousBoacTBa B Poccum (aBTOp, MCXOMAS
M3 CEMaHTHKHU CIIOB «3aJaday, «IIeNby, «Ha3HAUCHUEC,
UCIIOJIB3YET UX B TEKCTEC CTAaThU KaK TOXKJICCTBCHHEIC)
npeanpuHsan B KparkoMm n300paxeHUU MPOLECCOB UIU
cynebusix Tsoke0: «IIpomecc ecTh a0 cyaumoe, depes
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KOTOPBIH Cllydaroluecs TsHkeOHbIe /1e1a OCHOBATEIbHbIM
MpencTaBICHUEM, H U3 00CTOSITEIHLCTB JIe]1 0OOpETEHHBIX
JIOKa30B ABHBIE COUNHAIOTCS, M ToTOM 0T Cyzei, mo u3o-
OpeTEeHMIO OHBIX MPUYNH, PEIICHUEe YNHUTCSI» (ITYHKT |
rnassl 11 «O npouecce niau Tsx6e») [1]. MabIME cioBaMu
M0/l Ha3HAUYE€HHEM Ipollecca B 3TOM aKTe MOHUMaeTCs
paccMOTpEHHE Aena CyJ0M U IPUHITHE [0 HEMY pellle-
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HUS Ha OCHOBAaHHWY COOpaHHBIX I0KA3aTEIBCTB, TO €CTh
mpoIece — cnocod pa3peleHus cropa.

B 5T0 xe BpeMs MOSBISIOTCS UCCIIEAOBaHUS,
KacaroIuecs XelaTelbHON OpraHu3aIuu cyaa U OT-
IIpaBJICHUS NIPABOCYAUL.

OnHO W3 Takux couynHeHHi mpuHayiexano M.T. Io-
comkoBy. [louTn TprcTa JeT Ha3ad OH BUACT Ha3HAUCHHE
CYAOIIPOU3BOJICTBA B CIIPABEUIMBOM Pa3pEIICHUU CIIOpa U
OTPXKJICHUU JIMYHOCTH OT HCOOOCHOBAHHOTO YTOJIOBHOTO
MIPECIICIOBAHUS — «CY/I IIPABIUB CYUTH, 1a0bl OT HE3HAHUS
CBOCT'O MMpaBoOro HE O6BI/IHI/ITI/I, a BUHOBHOI'O HE OITpaBUTH»
[2, c. 55]. OTa hopmymHpOBKa COMOCTaBIMA C MMEIOIINMCS
JIeTaTbHBIM IIOHUMaHNeM Ha3HAUYeHUS YTOIIOBHOTO CYI0TIPO-
M3BOJICTBA, 3aKperieHHbIM B cTatbe 6 YIIK PD 2001 roaa [3].

B teuenne XVIII-ro croneTus Bonpocs NpaBoCyaust
IIOCTOSSHHO UHTEPECYIOT NPEACTABUTENEH POCCUNCKOrO
rpakaaHckoro odomectsa. Hampumep, poccuiickuii 6ac-
Honucey U apamatypr .M. ®oHBU3UH, O CYIIHOCTHIO
MIPaBOCYIHOH JEATEIFHOCTH IOHUMAJ pa3penieHne el B
COOTBETCTBHH C 3aKOHOM. J[esTENBHOCTH Cy/1a ¥ CYIBH, 10
€ro MHCHUIO, TIOA3aKOHHA (IIPaBOCYAHE OIPEICIICHO Ha-
rpa)kJ1aTh U HAKa3bIBaTh CXOJICTBEHHO C 3aKOHOMY; «CYIbsI
HE BJIACTE€H BHUMATh IPaBOTE CBOECH, a TOBUHEH CIIEI0BATh
MPaBOCYAMIO, TO €CTh 3aKOHYY) [4, c. 146; 5, ¢.65-73].

C MOMEHTa CBOEro 3apoXJCHHUS TeOpeTHUIecKas
IOPHCIPYICHIUS, TONYKOM K PAa3BUTHUIO KOTOPOH
MOCIIYKHUJIO OTKPbITHE MOCKOBCKOTO YHUBEPCUTETA
B 1755 rony, Takke Bcerja Kacallach BOIIPOCOB Opra-
HU3AIUU U JEeATEJIIbHOCTHU cyia. B 3TOl CBsA3M HEllb34
He ynoMsuyTs pador C.E. JlecHunkoro — mepBoro
npocdeccopa mpaBa «u3 IPUPOTHBIX POCCUSHY, TIPEI-
JIaTaBIIETO CO3JaTh Cyd, KOTOPHIN OBI CYJHIJI B TOYHOM
COOTBETCTBUU C 3aKOHaMu [6, c. 292— 332].

B ocHOBe npeacTaBieHn 0 HA3HAYEHUH YTOJIOBHOTO
cynonpousBoacTBa B XIX Beke JIeKUT JBONCTBEHHAA
MpUpoa MpaBa, Ha KOTOPYIO YKa3bIBAJIH 3apyOCKHBIE U
poccuiickue yuenble. Tak, 3a4nHaTENb UCCIEIOBAHUI B
obnactu ¢punocoduu npasa B Poccun K.A. HeBonun niu-
CaJl, YTO 3aKOH 3aKPEIUISACT MpaBa M 003aHHOCTH U MEPHI
IUTSL UX 3aIUTH («oXpaHeHus») [7, c.44]. Ilpodeccopom
K.A. HeBONMHBIM MOYTH JOCIOBHO BOCTPOM3BEAEHA
MBICTE ero yuutens M.M. CnepaHckoro: «3akoH CyTh
MpaBuUja, MO0 KOUM ... TOCyAapcTBa ACHCTBYIOT O OXpa-
HEHUHU JIM1A, YECTU U UMYLIECTBA HApOJHOTro» 8, c.42].
CrnoBowMm, IpaBuia, yCTAHOBICHHBIC TOCYAapPCTBOM, 005~
3aTeJIbHBI JUISI CaMOT0 IOCyAapcTBa, KOTOPOE JOJKHO
JIeCTBOBATh B UX PAMKaX.

OTa IBOMCTBEHHOCTh — KBUHTICCEHITUS yTOJIOBHOTO
CYIIOTIPOM3BOJICTBA, TIOCKOJBKY €T0 OCYIIECTBICHHUE Ha-
MPaBJICHO OJHOBPEMECHHO Ha 3aIUTYy HHTEPECOB HEOIpe-
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JIEIIEHHOTO KPpyTa JINII (TyOTWIHBIA ACTICKT) M ITPaB ¥ HHTE-
pecoB cyOBeKTa, B OTHOIICEHUH KOTOPOT'O OCYIIECTBIISICTCS
YTOJIOBHOE TIpECIieIOBaHME (YaCTHBINA aCIICKT).

B pycne atoit uaeun npodeccop S.M. Bapmies ompe-
JIeJISeT YTOJOBHBIA MPOIECC KaK CIOCO0 «OXPaHCHHUS»
3akoHa. Ha3HaueHue («BBICIIEE W KOPEHHOE HAYAII0»)
YTOJIOBHOT'O CYOIIPOU3BOICTBA ATO MPaBANBOE OCYIIECT-
BIICHUE W TIPUBEJICHUE B JCHCTBUE YTOIOBHBIX 3aKOHOB.
IIpu 3TOM MM 4ETKO 00O3HAYCHBI J[Ba BAXKHBIX MOMCHTA.
Bo-niepBrix, B3anMHasi 00yCIOBIEHHOCTH CYI0YCTPONUCTBA
U YTOJIOBHOT'O CYOIPOU3BOACTBA ISl JOCTHKCHHUSI eI
nocaenuero. CyaoycTpoWCTBO 00ECTIEYNBACT «JIETKOCTH»
B YCTaHOBJICHUH BHHOBHOTO U IaASIIIIeE OTHOIIICHHE K MO~
CYIUMOMY, K KOTOPOMY IPUHY K ICHIE TPUMEHSICTCS POBHO
HACTOJIEKO, HACKOJIBKO 3TO HEOOXOAMMO «IIPH CIICAOBAHUT
K LI€JI1 YTOJIOBHOT'O CYI0ITPOU3BOICTBAY. BOo-BTOPHBIX, 1BOM-
CTBEHHOCTh Ha3HAYCHUS YTOJOBHOI'O CYIOMPOU3BOICTBA,
3aKITI0YAETCS B «OTKPBITHI» BHHOBHOTO M €T0 HaKa3aHUHU
COpa3MepHOM JCSTHUIO U «B BO3MOXKHOW HENPHKOCHOBEH-
HOCTH» O0e3BUHHOTO [9, c. 42].

Heckonpko mo3zxe npodeccop B.A. JluHOBCKHiT (op-
MYJIHUPYET eI yTOJIOBHOTO CIIEACTBUS (0CYIeOHOTO MPO-
M3BOJICTBA) M PACCMOTPEHH I YTOJIOBHOTO JieJia cy oM. J{is
YTOJOBHOTO CIEACTBHS — 3TO PACKPBITHE IPECTYIIICHHH, a
IUTS Cyia KBalTU(DUKAIIHS ISHCTBIUI BHHOBHOTO 1 TIOCTaHOB-
JICHHE TIPABOCYTHOTO IIPUTOBOPA («. . .B BO3MOXKHO ITOITHYIO
HM3BECTHOCTH BCE OOCTOSTEIBCTBA, KOTOPBIC O0YCIIOBIIHBA-
0T IIPUJIOKEHHUE YTOJIOBHOI'O 3aKOHA K H3BECTHOMY CITy4aro
M Ha OCHOBAHHU KOTOPBIX MOXKHO CIACIaTh peHIHTeJ'II;HI:Iﬁ
MIPUTOBOP, T.€. OOBUHHUTEIBHBINA, WU OCBOOOXK QIO
COBEPIIEHHO, WJIM TOJIHKO B M3BECTHOM OTHOIICHUU;
«TIOIBECTH ITOJ] HaJJISKANIUH 3aKOH T€ MPH3HAKH, KOTO-
pBIC OTKPBITHI B CJICJCTBUU» U MOCTAHOBUTH IPUTOBODP,
«KOTOPBIN JIOJKEH OCHOBBIBATHCS Ha JI0KA3aTElbCTBAX
HE COMHUTCIIBHBIX U KOTOpBIﬁ JOJIKEH YIOBJIETBOPATH
HavaJiam MpasJbl ¥ CIIPaBeIIUBOCTH...») [10, c. 61, 156].

Taxum obpasom, S.U. Bapmres u B.A. JInnOBCK Ui ITO-
HHUMAaJH yTOJIOBHBIN MPOIECC KaK MPOLENYPY pa3peiicHus
YTOJIOBHO-IIPABOBOT'O CIIOPA B COOTBETCTBHH C 3aKOHAMU
U Ha HayajaX CIPaBEIMBOCTH U Npasisl. Kpome sToro,
npodeccopom B.A. JINHOBCKUM pa3rpaHUIUBAIOTCS IIEIH
J0Cy1e0HOTO U Cy/IeOHOTO MPOU3BOJCTBA.

[loHnMaHWe Ha3HAYCHUS yTOJOBHOTO CYIOIPOU3-
BOJICTBA POCCHUUCKHX MPEICTABHUTEICH T'pa)k JaHCKOTO
ob1iecTBa, 3aKOoHOAATEleH U ucciegoBareneit XIX Beka
COOTBETCTBOBAJIO MOJXOaM, CJIOKHUBIIMMCS 33 PyOCIKOM.

ITo muenwuto U. bentama cyneOHbIe yIpeKJICHHS €CTh
«CpenCTBO IS COOOMICHUST 3aKOHAM JICHCTBUTEIEHOCTH
W WX TIaBHOH OOS3aHHOCTBIO (KIIEPBOH 00S3aHHOCTHION)
SIBIIIETCS «BEPHOCTH 3aKOHY», T.€. «...TOYHOE HCIIOJTHE-
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HUe 00emaHmil 3aKOHA B OTHOIICHUU K KaKJIOMY JIHITY».
«BepHOCTh 3aKOHY» «...COCTaBIISICT MPABOTY CyAECOHBIX
pCUICHUM, ¥ 3Ta IPABOTa €CTh BEJIMKAs U TJIaBHAS LIEJTb, K
KOTOpOM B OTIPABJIEHUH CyJa BCE JOJIKHO OBITH HallpaB-
neHoy [11, c. 3, 4]. 3 npuBen€HHBIX MONOKEHUH CIIEeAyeT,
YTO CYIIHOCTH YT'OJOBHO-IIPOLIECCYaTbHON AeATEIFHOCTH
9TO pa3petIeHne Cropa Mo CYIIECTBY B COOTBETCTBHH C 3a-
KOHOM, «CYACTITHBBIM PE3yIBTATOM» KOTOPOT0, KAK CAUTACT
. BenTawm, sBisieTcst 00IICCTBCHHOE TOBEPUE.

CrnoxwuBieecs NpeacTaBiIeHUE 0 HA3HAUCHUH YTOJIOB-
HOTO CYOIPON3BOJICTBA COJCPKUTCS B KOHIIETITYaJIbHOM
JOKyMeHTe, mpeamecTBoBaBieM CyneOHbM yecTaBam 1864
roxa,— OCHOBHBIX ITOJIOKEHUAX TPEOOpa3oBaHM CyneOHON
yactu B Poccuu [12]. CornacHo ctatbe 5 3TOro akra cyjgam
MPUHAIIICKHUT «BJIACTH CyAcOHAs, T.C. PACCMOTPEHUE yTO-
JIOBHBIX JI€JI U TOCTAHOBJIEHHUE IPUTOBOPOBY. bezycoBHO,
MPEIOoIarajoch pa3penieHue yroJoBHBIX Jel1 B COOT-
BETCTBHH € 3aKOHOM. Kak BHIHO U3 3TOH (hOPMYyIHPOBKH
HUKAKUX IPYTUX 33129 «OTIEI CYIe0HOH pedopMBI» TIepen
CyIIOM HE CTaBHIIU.

B tpynax poccuiickux npoueccyanucToB BTOPOi mo-
noBuHbI XX —Havyana XX Beka 03HaAUE€HHBIN BBIILIE ITOJIXO/T
JIOMUHUPYET.

Cenarop, npodeccop W. 5. ®oiiHuIKmil XapakTepu30-
BaJl YTOJOBHBINA MPOIECC KaK MPOLUEAYPY PACCMOTPEHUS
MyOJIWYHOTO WICKa, B PAMKaX KOTOPOTO ITPOUCXOIUT CY-
JIeOHOE TPU3HAHIE TTPUHAJICKAIIECTO TOCYIapCTBY IpaBa
Ha Hakazanwue [13, c.1-2].

AHaNOrHYHO Ha3HAYEHNE YTOJIOBHOTO CYAOTIPON3BOI-
ctBa mo C.1. BukTtopckomy. OH ompenenser ero, Kak mpa-
BUJIa, KOTOPBIMH «CIIEAYET PYKOBOTUTHCS MIPH PEIICHUN
BOIIPOCOB O HAIMYUH (PaKTa MPECTYIICHUS, IPUIACTHOCTH
K €ro COBEpPLICHUIO KOHKPETHOrO JUIa U BO3MOXKHOCTH
MIpUMEHEHUsI B OTHOIIIEHUM HEro Haka3zaHus [14, c. 232].

[Tpu mepBOM IPHOTUKEHIH HECKOJIBKO HHAYE ITOIXO0-
JIUT K «OCHOBHOH HJIE€» YTOJOBHOTO CYIOIPOU3BOACTBA
N.B. MuxaiJIoOBCKHM, IO MHEHHUIO KOTOPOI'0 B KaXKJ10M
YTOJOBHOM [eJi¢ TOJKHA OBITh YCTAaHOBJICHA MUCTHHA.
Ha s>ty mbicns M.B. MuxaiiioBckoro, BBIpBaHHYIO W3
KOHTEKCTa, CChIAI0TCSI HEKOTOPBIE COBPEMEHHBIE CTOPOH-
HHUKH COBETCKOTO0 TTOHMMAaHUS Ha3HAYEHUS yTOJOBHOTO
mporecca Kak IMpOIeayphl, HAlleJICHHON Ha pacKpbITHE
MPECTYIUICHUN U YCTAHOBJICHUE MaTepHATbHON HCTHHBIL.
Onnako pa3BuBasi cBor ujaeto, 1.B. MuxaiinoBckuit
AKI[CHTUPYET — UCTUHA YCTAHABIMBACTCSI OMPEICIICHHBI-
MH IpoleccyaibHBIMU cpeAcTBaMU. K HUM OH OTHOCHUT
mpolreccyajbHOEe PAaBEHCTBO CTOPOH, IIPABO HA 3aIUTY B
(hopmaTbHOM CMBICIIE, COOJTIOIEHNE TTPABUJI JOKA3bIBAHHUS,
U TIPUHATHE PEIICHUS Ha OCHOBE HMCCICAOBAHHBIX B CY-
neOHOM 3aceaHuH (DaKTOB 110 BHYTPEHHEMY YOCK ICHIIO
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cyneu [15, ¢.6,7]. OueBunno, uto M.B. MuxaiinoBckuii,
numer o GopMaNbHOW, a HE MaTepUaTbHOW HCTHHE,
MIOCKOJIbKY JIeJIaeT YIOp Ha COOJII0JIEHNE MPOIeNyPHI,
0COOEHHO, MpaBuJI, 00eCNeurnBarOIUX MPOLECCyalTbHOE
PaBEHCTBO CTOPOH B UCCIIE/IOBAaHUH JI0KA3aTEIbCTB.

CI0)KHO OTIpeIeNnUTh TOYHYIO ATy 0TKa3a POCCUICKOM
IOPUCTIPYACHIINN OT TPAJAUIIMOHHOTO OTIPEACTICHHS TSN
YT'OJIOBHOTO IpoIecca.

B coBercknii nepron B GopMUpOBaHHHM HOBOTO TEO-
peTu4Yeckoro 00OCHOBAHUS U JIETAIBHOTO 3aKPEeIJICHHS
Ha3HAUEHHS YTOJOBHOI'O CYAOIPOU3BOJICTBA MOXKHO BbI-
JISNUTH JABa dTama U JBE — MOJUTUYECKYI0 U COOCTBEHHO
MPaBOBYIO COCTABIIAIONINE, PeaIn30BBIBABIINECS CHAYaa
gepe3 CaMOCTOSTEIBHBIC OPTaHH3AIMOHHEIC CTPYKTYPBI —
COOTBETCTBEHHO TPUOYHAI U CY/I.

Ha nepBom atamne (1917-1922 ron) 3agaun yronoBHOM
IOCTUIIMHU IPEUMYIIECTBEHHO (hOPMYJIIUPOBAIHCH B I1OJIH-
THYECKHUX JOKyMeHTax. OHM 4ETKO YBSI3BIBAIUCH C IEPBO-
OYepEeTHBIMH IIPOOIEMaMHU, PEITIaBITHUMUCS TOCYIaPCTBOM
B TOT HJIM WHOH Teprofl. 3puMo 0003HaYeHA CBSI3b MOJIH-
THYECKMX YCTaHOBOK M 3aJ1a4 cya M.B. KoxxeBHUKOBBIM
[16]. B pa3noe Bpems 3To ObuTH: 1) MapogepcTBO, caboTax
1 IPOYHE 37I0yNOTPEOICHUS TOPTOBLIEB, TPOMBIIIIJICHHU-
KOB, YMHOBHHKOB; 2) 37I0YIIOTPEOICHNE KTTOT0KCHUEM TI0
TOCYapCTBEHHOW WM OOIIECTBEHHOU CIIyk0e», KOTO-
poe HapyIIaeT «IPABIIBHBIA X0 padOT B YUPEIKICHUU
WJIM TIPEANPUSATHNY; 3) MPEeKpalleHHe UIN COKpalleHUe
MPOU3BOJICTBA «IIPEAMETOB MacCOBOTO MOTpeOICHUS
0e3 NeiicTBUTENBHOW K TOMY HEOOXOAMMOCTHY; 4) B3si-
TOYHUYECTBO; YKPEIUICHUE TPYAOBON AMCHUIIIUHEL [17,
c.51; 18, ct1.8; 19, ct. 1; 20]; 5) «xumHUIECTBOY» («B mesrsax
OOpBOBI ¢ YCHIIMBITMMUCS XUIICHUSMHE C TOCYIapCTBCH-
HBIX CKJIAJIOB U OOpBOBI C JIOIKHOCTHBIMH IIPECTYILIe-
HUSMH JINI, CIOCOOCTBYIONIUX TI0 CBOEMY CIIy)KeOHOMY
MOJIOKEHHIO YKa3aHHBIM XHIIEHUSM ...BceM [ yOepHCKUM
PeBomronimonusiM TpuOyHamaMm ...ycTaHOBUTEH, Kak o0IIee
MPaBIIIO, IPUMEHEHHE CTPOTOH M3OJIAIUN HAa CPOK HE
HIDKE TPEeX JIET W BBICIICH Mephl HaKa3aHUs IPU OTSAT-
garmux o0cTosTenbcTBax...» [21, cT.1]; 6) BomokHuTa
(«Bpens mpuBieKaTh K 3aKOHHOW OTBETCTBEHHOCTH H
KaparTh 110 IPUTOBOPY HAPOIHBIX CYA0B BCEX JHUILl, BUHO-
BHBIX...» B BOJOKHUTE) [22, cT. 3] u T.11. Ha mepBoM aTame
(hopMIPOBAHMS COBETCKOM MOJIEIIH YTOJIOBHOH I0OCTHITUN
9TH YKa3aHUs 0 HauOoliee BaXXHBIX, TPEOOBABIIHUX ITPH-
CTaJILHOTO BHUMAaHHSI, BOIIPOCAX, CO/ICPIKAIIHCH B CTATBSIX
JUEPOB NapTUH, MAPTUHHBIX JIOKYMEHTAaX, CIIEIIHaIbHBIX
JCKpeTax, HOCBHI_HéHHBIX UM, U IPCAHA3HAYCHHBIX IIPC-
HMYIIECTBEHHO KBa3UCYICOHBIM OpraHaM — TpuOyHaiaM,
OTIEPAaTHBHO, B YIPOIMEHHOM TPOIECCYaTbHOM peXUME
peann30BhIBABIINX MOMTATHICCKUE THPECKTUBHI.
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B mocnenyromem (BTOpoit aTanm — ¢ 1922 roma mo
koH1a 80-X TomoB XX BEKa) B CBSA3U C YKPCIJICHUEM
«BOBHE M BHYTpu» COBETCKOW BIacTH TPHUOYHAIBI
MOCTENEeHHO Y pa3aHsJINCh, CYACOHYI0 CUCTEMY YHHU-
¢unupoBanu U 60ppOy ¢ HapylIEHHEM 3aKOHOB BO3-
MOoXUIH Ha cyasl [23; 24]. [loruTuyeckne ycTaHOBKHU
CTaJu COCTABJISIOLIEH NPaBOBON OCHOBBI, IPEKIE BCETO
OpraHM3aIlNH, a 3aTEM JeSITCIBHOCTH CYyI0B.

B »TOT mepuon mosiBISIOTCS TEOPETHUYECKHE pac-
CYXJEHHUS O MHOTOOOpa3uM pemaeMblX B yrOJOBHOM
CyZIONMpPOU3BOJACTBE 3adad. Tak, )KapKo MOJIEMHU3UPYS C
H.H.[lonsgHcKKUM, KOTOPBIN TOTa euié MmpuaepKuBalics
B3IJIsi1a HA YTOJOBHBINH MpOIECC Kak MpOLeaypy paspe-
LIEHUs yTOJIOBHO-TIpaBoBoro criopa, A.C. Tarep (1924 ron)
npotuBonocrtasisieT Mouuzmy H.H. TTonstackoro Teneono-
TUYECKUH ITIOpaIn3M B OIPEIeICHUN 1ieJiel yTolI0BHOIO
nporiecca. [Io ero MHEHHIO, «ITPOLECCY MOYKHO U JOJDKHO
CTaBHUTb HE OJHY, a HECKOJIBKO IIEJIEH. ... HE BCE MpOoLEeC-
CyaJbHBIE HHCTUTYTHI NPECICTYIOT ONHY M Ty K€ LEJb;
Ha00O0pOT pa3IMYHBIM IPOLECCYalbHBIM HHCTUTYTAM
MIOCTaBJICHBI PA3JIMYHBIC IIPOLIECCYabHBIE [IEITH, OJJHOM 13
TaKMX LieJIeil SIBIIsieTCsl 00I1asi C YrOJIOBHBIM IIPAaBOM LIEJb
00pbOBI ¢ TpecTyMHOCTRIOM [25, ¢. 53].

[IpencraBnsercs, uro paccyxaenus A.C. Tarepa o pas-
JIUIHBIX HENX PA3INIHBIX IPOLECCYabHBIX HHCTUTYTOB
OCHOBaHBI Ha Je()eKTe JOPEBONIIOMOHHON KOHCTPYKIIMH
YTOJIOBHOT'O CYJONPOU3BOJICTBA, KOTOpas BKJIIOYalla B
ce0si 1oCyAeOHYIO MOATOTOBKY MaTepHalioB yTOJIOBHOI'O
Jielia, TUIePTPOPHUPOBAHHYIO BIIOCIEICTBUH B COBETCKOM
YTOJIOBHO-ITPOIIECCYaTIbHOM 3aKOHOJATEIbCTBE.

Vxe k koHIy 20-x romoB XX Beka OJWH U3 BEIY-
mux coBeTckux mpoueccyanuctos M.C. Ctporosuu
LEJb eITEIbHOCTH CyJIeOHO-CIECTBEHHBIX OPTaHOB
0003HaYaeT Kak BBISIBICHUE COLIMAIBHO-OMACHBIX IEs-
HUW (IPECTYIUICHHI) U COLHMATbHO-OMACHBIX JINI, IS
MPUMEHEHHSI K HUM HOPM MaTepHalIbHOTO yTOJIOBHOTO
mpaBa JJIs UX «HapaJM30BaHUS» MEpaMHu COLHMAIBHON
3amuThl (Hakazanus). Kputukys OypKya3HBIX YUCHBIX,
M.C. CrporoBuy 3ameyaeT, 4YTO «UX TyMaHHbIE (HOpMY-
JIMPOBKU HEIOCTATOYHO BCKPBIBAIOT CTPOTrO-IYOINYHBIN
I[EJIEBOI XapakTep YroJOoBHOTO Ipolecca...Haubomnee
ycrenrHyto 60ps0y ¢ mpectymiaeHusMn» [26, ¢.95]. Kax
BuaHO U3 npuBeaéHHOro M.C. CTpOTrOBHY OTOXKICCTBIISET
YTOJIOBHBIN MPOIECC M PO3BICKHYIO JNEATEIbHOCTD, a HC-
TIOJIb30BaHNE TEPMHUHA «CYy/IeOHO-CIIEACTBEHHBIC OPTraHbD)
yKa3bIBaeT Ha [TPU3HAHUE CY/Ia OJIHUM U3 OPI'aHOB, KOTOPBIH
OopeTcs ¢ MPecTyNHOCThI0. KPUTHKYSI OTMEUEHHOE BbIIIe
JIBOICTBEHHOE TOHWMAaHNE IPUPO/IBI yTOJIOBHOIO IIpoliecca
(cogeranme MyOIMIHOTO U YaCTHOTO Havall), BICKYIIEe ero
HEYCTOWYHMBOCTb, IOCKOJIBKY PAaBHOBECHE HAPYIIACTCS B TY
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uii qpyryto ctopory, M.C. CTporoBud OTpHUIaeT B COBET-
CKOM YTOJIOBHO-TTPOIIECCYaIbHOM ITPABE 3TO IIPOTHBOPEUHE.
3amura odmecTBa OT NMPECTYIUICHUH TI0 €ro MHEHHIO He
HaXOJIUTCS B IIPOTUBOPEUHH C FAPaHTHUSIMU ITPaB U CBOOOJ
auyHocTd. HanpoTus, 3aliuIasce OT NPeCcTyIICHU, To-
CYAapCTBO 3aMHTEPECOBAHO B 3aIIUTE OT JCHCTBUTEIBHBIX
MIPECTYTIICHUH 1 mpecTymHUKOB. Hanenss nuaHoCTh mpa-
BaMH, TOCYZAPCTBO IIPEOCTABIISET €if BO3SMOXKHOCTH Peat-
30BBIBATh ITH MPaBa, OKA ITO CIIOCOOCTBYET JOCTHIKEHHIO
MarepualbHOM HCTHUHBI IO YTOJIOBHOMY JIEIY, T.€. 3TO OTHO
u3 cpencts eé noctikenus [26, c. 100]. Unentuduuupys
yToJOBHBIHN mporecc 20-X TOA0B KaK CMEIIaHHBIH,
M.C. CTporoBr9 akTHBHYIO POJIb COBETCKOTO Cy/Ia B Cy1e0-
HBIX CTAQAMAX OOBSCHSCT yTHIUTAPHBIM XapaKTEPOM POJIH
CTOPOH B CyJICOHBIX CTAUSIX — UX POJIb OTO POJIH IIOMOIIIHH-
KOB Cy/1a B OTBICKAHHH MaTE€PUAIbHON UCTHHBI M PeaTU3aliH
CyJoM myoauaHou GyHkmu [26, c. 106].

CoBokynHocTh goBogoB M.C. CtporoBuua — 3T0
TEOPETHUECKOe 0OOCHOBAHNE BOCCTAHOBIICHNS MHKBU3H-
LIMOHHOTO ITPOLIecca B COBETCKUH MEPHOJ, KOT/ia Cy 1 pea-
JU3YET BCE MporeccyabHble (PYHKIUH, a B IBOSKOM IETH
YTOJIOBHOT'O CYOTIPOU3BO/ICTBA MO/IABIISIFOLIECH CTAHOBUTCS
e€ nyOnuuHbIii acriekT. [IpaBo Ha 3a1IUTy y OOBHHSIEMOT0
MPEATIONAraeTcs, HO UCKIIOUUTENNBHO B Ty OTMYHBIX HHTE-
pecax Kak OTHO U3 CPE/ICTB UX JIOCTHKCHUS.

KoHneHTprpoBaHHO njiest 00beTMHEHN S BCEX POoIIec-
CyaJIbHBIX (PYyHKIHH y OTHOTO CyOBEKTa, a, CJIC0BATEIIBHO,
BOCCTAHOBJICHUE HHKBU3HUIIMOHHOIO TIpoliecca,

Obuta BeipaxkeHa A.A. CoublieM B NPEHUSX O JI0-
kmany H.B. Kpsinenko o pehopme cOBETCKOTO yroJioB-
HOTO IIpOIlecca. «...B CAMOM IIPOIECCE CYAbS JOJIKEH
3allMIIaTh MHTEPECHl HACCJIEHNUs, U KOTAa OH pa3dupaet
JIeJI0, eMy He HYKHO HM OOBHHUTENS, HU 3aIUTHUKA. ...
OyzieT rmoJie3Hee eciiu Cy/1bsl 3BHAYUTENbHYI0 YacTh CBOET'O
BPEMEHH MOTPATUT Ha HEMIOCPEICTBEHHOE 03HAKOMJIICHHE
C JIeJIOM, BMECTO TOT'O, YTOOBI CITyIIaTh 1BE CTOPOHBI, IPO-
THB KOTOPBIX OH, ecrmecmeerHo, npedyodescoeny» (KypcuB
Moii — A.B.) [27, c. 74-75].

[NonuTHKO-TyOMMYHYI0 HalPaBIEHHOCTH JIESTEIbHO-
CTH IOCTHUIIMH B COBETCKHH IIEPUOJ U, C ITON TOUKH 3PEHHSI,
e€ OCHOBHOE Ha3HauYeHHUE OYeHb YETKO CHOPMYITHPOBAI
T1.IT. TlocThImieB, MUCABIIUK 00 U3MEHYHUBOCTH METOIOB
PpabOTHI COBETCKOM IOCTUIINH, B KOTOPBIX COUSTaHUE YOCK-
JICHUS 1 IPUHY K ICHHUS HE MOTY T OCTaBaThCsl HEM3MEHHBI-
MU. «OHHM MEHSIJIUCh U MEHSIFOTCS Ha Ka)KI0M HOBOM JTarie
B COOTBETCTBHH C HOBOI 00CTaHOBKOW, HOBBIMH 3a/]a4aMH
npoJsieTapckoro rocynapcrsa» [28, ¢.9]. Kimaccosas 6opbba
OCHOBHOE€ Ha3HaueHue ocTUINU. Cy/bs JOJIKEH «UCKaTh B
Ka’KJIOM ITPaBOHAPYIICHUH K.1dccosoe (KypcuB Mot — A.B.)
colep)kaHue npectyIruienus...» [28, c. 10].
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B nanpHeiiem U3710KEHHOE BbIIIE Ha3HAUYEHUE YIo-
JIOBHOTO CYIOTIPOU3BOACTBA HCCIICAOBATEIISIMU HE TIOABEP-
rajiock comHenuto. [Ipopeccop H.H. [MoxstHCkmit, X0TS 1
YKa3bIBaeT Ha TO, YTO CY/J| «pazOupaeT Ae0 B 0COOOM It
CyJla yCTAaHOBJICHHOM 3aKOHOM IOPSAKE U pa3peraeT ero
Ha OCHOBAaHWH CYLICCTBYIOIIMX HOPM IpaBa» [29, c.61],
HO Jajiee B NUTHPYyeMOil paboTe, IMepEeHOCHUT aKIeHT Ha
MyONWYHBIC acTeKTHl mporecca. OH MOTYSPKUBACT, YTO
«COBETCKHI Cy/I, CITy»Ka JIeJTy COBETCKOT'O CTPOUTEILCTBA,
HaKa3bIBaeT NMPECTYNHUKOB, mocararonux Ha CoBeTckoe
rocyJapcTBO, Ha COIMAJIMCTUYECKUH MPaBOMOPSAOK U
MpaBa u MHTEPECHI TPaXIaH, IPUHYKIAaeT K COOIIOICHIIO
3aKOHa, pa3perraeT CIOPHI 110 CYIIECTBY O TIPaBe U YTBEPK-
JIaeT. ..COLMAIMCTUYECKYI0 3aKOHHOCTbY [29, ¢.62].

B pabore, kotopas, kak u crares H.H. ITonsHckoro,
omyo6nukoBana B 1947 roxy, U.J1. Ilepinos npemiaraer 3a-
KPEIMUTh B IPOEKTE YTOJIOBHO-MIPOLIECCYaBHOIO KOJIEKCa
CCCP B kagecTBe 3a71a4 YTOJIOBHOTO ITPOIIECCa «PACKPHITHE
MPECTYIJICHUS, BEISIBICHHUE JINII, TOBHHHBIX B COBEPIIICHUN
MPECTYTIUICHUS, TOJICKAIINX HaKa3aHUIO, COTTIAaCHO 3aK0-
Ham CCCP, 1 mocTaHOBJIEHUE MPUTOBOPA B OTHOLLIEHHUH ITpe-
JaHHBIX cyny umy [30, c. 44]. B uucne 3anau 1. 1. Ilepios
HE YKa3bIBaeT 3al[UTy MpaB yrOJOBHO-NIPECIeNyeMOi
JUYHOCTH. DTO HE O3HAYAET, YTO OHA TPOUTHOPHUPOBAHA.
OH paccmaTpuBaeT e€ KaK OHO U3 CPE/ICTB, 00eCTiednBa-
IOIINX TIPOBO3TJIAIICHUE CIIPABEITMBOTO IIPUTOBOPA, UTO
B CBOIO OYEpPEIb CIIOCOOCTBYET «yJNyUIICHHIO OOpHOBI €
MPECTYMHOCTHIO B HHTepecax COBETCKOIo rocy1apcTBa u
COBETCKOT'0 Hapoja, OyJeT CrocoOCTBOBATh M3KHUBAHUIO
CIy4aeB HEOOOCHOBAHHOI'O MPHUBJICUYCHHS K yTOJOBHON
OTBETCTBEHHOCTH, HEOOOCHOBAHHOTO TPENaHUs Cyny U
HE00OCHOBaHHOTO ocyxaeHus» [30, c. 44].

JIBy3Ha4HOCTH YTOJOBHOTO CYJONPOU3BOJACTBA
W. 1. IlepnoseiM, kak 1 M.C. CTporosuuem, He OTpHIIa-
ercs. Onnako Beyen 3a M.C. CTporoBuiem, OH B COOTBET-
CTBUHU C TOCHOJICTBOBABIIIEN HAEOJIOTHEN UEE 3alIUTHI
MpaB JHIHOCTH MPUAAET BTOPOCTEIICHHBIH, BCIIOMOTa-
TEIbHBIH, TI0 OTHOIICHUIO K 00phOE C MPECTYIMHOCTHIO
M 3aI[UTOH TOCY/IapCTBEHHBIX HHTEPECOB, XapaKTep.

Wznoxennsie Boitie Touku 3perust M.C. Ctporosuya,
A.A. Consua, H.H. IMonsuackoro, IL.I1. ITocTheimeBa
u U.J1. IlepnoBa cBUAETENBCTBO MOJHOTO OTKa3a pac-
CMAaTpHUBAaTh 3aMIUTYy MpaB JUYHOCTH, B OTHOIICHUHU
KOTOPOW OCYIIECTBIISIETCS YTOJOBHOE ITPECIEJOBAHUE,
B Ka4yecTBE 3aJa4d yTroJoBHOro mponecca. Odpamaer
Ha ce0s BHUMaHue, yTo A.A. Coubl, XOTsI U paryeT
3a MOJIHBIM OTKAa3 OT y4acTHUs 3alIUThl U OOBUHECHUS B
PAaCCMOTPEHHUH JICT U TeM CaMbIM (aKTHYECKHU 3a BOC-
CTaHOBJICHUE HHKBU3UIIHOHHOTO IIPOIIECCa, HO HCXOIUT
BCE-TaKH U3 TOTO, YTO CYIAbS 3aHUMACTCS «3aIMUTOHN Ha-
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cenerus». Crycts Beero numb 4 roga [1.I1. [TocTeimies
MPU3BIBACT CyJIeH B KaXKJJOM pacCMaTpPHUBAEMOM MIPECTY-
TJICHUH UCKATh, IPEKJIC BCEr0, KJIACCOBOE COJICPKAHUE.

B nepuon pasBuroro corpaiuzMa 6opb0a ¢ mpecTymHO-
CTBHIO, KAK OCHOBHAS 11€J1h YyTOJIOBHOTO CYI0NTPOU3BOJICTBA,
HE TIo/[Beprajgach COMHEHHIO.

KBuHTICCEHIM TaKOT0 IMOIX0a COACPIKUTCS B paboTe
[1.C. OnbKUHI, HOCBAILIEHHON HEISIM YT OJIOBHOT'O CYIONPO-
W3BOJICTBA. B KauecTBe MEPCIECKTUBHOM IIEJIH YTOJIOBHOTO
rpoliecca OHa paccMaTpUBAET UCKOPEHEHHE MPECTYITHOCTH
KaK OJTHO 13 HEOOXOIUMBIX YCIIOBHI KOMMYHHUCTHYECKOTO
CTpoUTENLCTBaY. K Oyrkaiiiim 1emnsiM, KOTOpble COeH-
CTBYIOT JOCTHKCHHUIO IIETH IIEPCICKTUBHOMN, €0 OTHECCHBI
OBICTPOE U ITOTHOE PACKPBITHE IIPECTYIIICHIH, H300TI4e-
HUEC BHHOBHBIX, 00CCIICUCHUE MPABUIFHOTO ITPUMCHCHUS
3aKOHA C TeM, YTOOBI KaX IbIi, COBEPIIMBIIUN MPECTYTLIIC-
HUe, ObUT TIOABEPrHYT CIPABCIJINBOMY HaKa3aHHUIO, U HU
OJIMH HeBHHOBHBIN HE OBLIT MPUBJICUCH K YTOJIOBHOM OTBET-
ctBeHHOCTH [31, ¢. 39-40]. [To mpyTuMm, IIpeaII0KSHHBIM €10
KJTacCU(PUKALUSIM, BCE IEPSUNCIICHHOE BEIIIIE OTHOCHTCS K
00IMM 1 opUIUATHHBIM 1eTsiM. HeoduimanbHbIe TIenH,
o KoTopbiMu [1.C. DIbKUH] MIOHUMAET «JTMYHBIH HHTEPEC
TEX WU HHBIX CYOBEKTOB YTOJIOBHOI'O CYIOIPOU3BOICTRAY,
SIBJISIFOTCSL HEMpaBOMepHBIMH. [IpaBna mpu 3ToM, OHa,
BEPOATHO OIacasCh OBITH MPEBPATHO MOHATON M HAYMCTO
JINIIHATH OOBHHSEMOT'O BO3MOXKHOCTEH JUJIsS 3alUTHI, Ha-
puMep, My TEM 0TKa3a OT Jaud IOKa3aHHH, OTUEPKUBACT,
YTO XOTS €T0 ICATEIIBHOCTH IIPOTUBOPEUYHT OHUITHATHHBIM
LEJISIM, HO HE JIOJKHA MPECEKaThCs KaK HelpaBoOMepHas
[31, ¢.57-58].

TeopeTudeckne, MOTUTHIESCKU BEIBEPEHHBIC BBIBOIBI
0 Ha3HAYCHUHU YTOJOBHOTO CYAONPOU3BOJICTBA JI0 KOHIIA
50-x ronoB XX Beka peraiaMeHTUPOBAJIUCH B KOHCTUTY-
IIUOHHBIX U CYIOYCTPONCTBEHHBIX, U JTUIIb C IPUHSITACM
OCHOB YTOJIOBHOTO cynomnpou3Bojacta 1958 roga u B
YTOJIOBHO-TIPOIIECCYAbHBIX aKTaX.

B Koncturymusax PCOCP 1918 u 1925 rona ue 6b110
MOJIOKCHUH CYJOYCTPOUCTBEHHOTO M CYIOMPOU3BOI-
CTBEHHOTO XapaKTepa, OHU MOSBUIUCH TOJIBKO B COFO3HOU
Kouctutynuu 1924 rona, xotopast onpesensiia 1meib je-
STEJNBHOCTH yupexaasiieroca Bepxosnoro Cyna CCCP
— «YTBEpKJACHNE PEBOJIIONIMOHHOIN 3aKOHHOCTH Ha TEPPH-
topun» CCCP (cT. 43) [32; 33; 34].

B Koucturyuusx CCCP 1936 [35, ct. 102, 111, 112, 127,
128]u 1977 roaa [36, cT. 151, 155-158, 160] u Konctutynusax
PC®OCP 1937 [37, cT. 107, 115, 116] u 1978 rona [38,
ct. 163, 167, 168, 169, 170, 172, 173] nox CyuHOCTRIO Jesi-
TEIBHOCTHU CYJIOB TOHUMAJIOCh OTIIPABIICHUE TPABOCY IS
HE3aBUCHUMBIMH, TTOIYUHSIONIIMHUCS TOJIBKO 3aKOHY, CY-
IbSIMH ITYTEM TJIACHOTO KOJUIETHATBHOTO PACCMOTPEHUS
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Pa3TUIHBIX KaTErOpUH JeJ, B TOM YHCIE yTOJOBHBIX.
JexnapupoBaiuch obOecriedeHne rnpaBa 0OBHHIEMOrO Ha
3alIUTy, HEPUKOCHOBEHHOCTH JUYHOCTU M JKHMIJIHIIA,
coOirofieHre TaiiHbl nepenucku. [loMumo 3TUX Hayad B
Koncturyuusx CCCP u PCOCP coorBercTBeHHO 1977
u 1978 roma 3akpemnisiack MPe3yMIIIHs HEBUHOBHOCTH
[35; 36 ]. [IpuBeneHHBIC TTOMOKEHHS HE HECYT SBHOM IO-
JIUTUYECKOH OKpacku. MOXKEeT CIOKHTHCS BIICUATIICHHE,
YTO IIOHWMaHKE Ha3HAUYCHHN S yTOJIOBHOTO MTPOIIECCa BIIOJIHE
COOTBETCTBYET JJOPEBOJIIOIMOHHOMY noaxoay. Ho, ncxons
u3 cTpykTypsl Koncturynuit 1936, 1937, 1977 u 1978 rona,
paccTaBICHHBIX B HUX MPUOPUTETOB B TPUAIE IUUHOCTh-
00IECTBO-TOCYAAPCTBO, MOKHO CMEJNIO yTBEPXKAATh, TO-
CIIOJICTBOBAJI ITy OJTMUHBINA HHTEPEC, XOTS PaBa U CBOOOIBI
JIMYHOCTH JIEKJIApPUPOBAIIHCE.

WHpIM 00pa3oM perinaMeHTHpyeTCsl Ha3HaYeHue Jaesi-
TEJILHOCTH CYJIOB B 3aKOHAX M OJI3aKOHHBIX aKTaX, B HUX
MONIUTHYECKAs KJIACCOBO-TOCYTapCTBEHHAS COCTABIISIOIIAST
siBAIsleTCSL AOMUHaHTOM. [Ipnuém 1o mepe ynajieHus oT A0-
PEBOJIOIIMOHHOTO TIEPHO/IAa OHA YCHIINBACTCSL.

INonoxenue o HapogHoM cyzae 1920 roga HOpM O Ha-
3HAYEHUH JESTeNBbHOCTH CYA0B He 3akperisio [39]. B
ITonoxxennu o cynoyctpoiictBe 1922 roma gocTtatodHO
4ETKO 3aKPETISAIOCh JBY3HAYHOE, XOTS M KJIACCOBO OKpa-
IIEHHOE, Ha3HAUeHHUE ACSITEIbHOCTH CyaoB: «B memsx
OTPaK/IeHHsI 3aBOCBAHMI MPOJIETAPCKOIN PEBOIIONNH,
o0ecrieueHust HHTEPECOB TOCYAApPCTBa, IPaB TPY/SAIIHXCS
U uX 00beAMHEeHUH. ..» (cT.1) [40].

OcHOBBI cynoycTpoiicTBa 1924 rona netanusupyior u
JOTONHSIIOT 3a/1auH, 3apukcuposanusie B Ilonoxkenun o
cymoyctpoiictee 1922 romga. K HUM OTHECEHBI: «a) oTrpaxk-
JICHHE 3aBOEBAHUIT [TPOJIETAPCKOH PEeBOITIOLNH, pabode-Kpe-
CTBSIHCKOM BJIACTHU M IPABOIIOPSI/IKA, €0 YyCTAaHOBJIEHHOT'0;
0) 3alIMTa UHTEPECOB U ITPAB TPYASIILIUXCS H UX 00 beInHE-
HUI; B) yKperuIeHHe 00IIeCTBEHHO-TPY/J0BON JUCIIUTITHHBI
1 CONMJAPHOCTH TPYASIIUXCS M UX ITPABOBOE BOCIUTAHNE;
T') OCYIIECTBIICHHE PEBOIIOMOHHON 3aKOHHOCTH B TMIHBIX
W UMYIIECTBEHHBIX OTHOIICHHUSAX Tpaxkman» (ct.l) [41].
Takum xe 00pa3om chOpMyIHPOBaHBI 331a4H Cy/a B CT.
1 Tlonoxenus o cynoyctpoiictee PCOCP 1926 rona [42].

B cratbe 2 3akoHa o cynoycrpoiictee 1938 roma 06o-
3HAYCHBI CICAYIOUINE 3a1a4H MPABOCYIUS: «3aAIIUTA OT
BCSAKHX MOCATATEIHCTB» ) YCTAHOBJICHHOTO KOHCTHTYIIH-
OHHBIMM aKTaMH «OOILIECTBEHHOTO M TOCYAapCTBEHHOI'O
yerpoiictBa CCCP, conpanuctuueckoi CUCTEMbI XO35IHCTBA
U COLMAIMCTUYCCKONH COOCTBEHHOCTHY; 0) rapaHTHPO-
BAHHBIX KOHCTUTYUUOHHBIMH aKTaMU «IOJIUTUYECCKHUX,
TPYZAOBBIX, )KUIUIIHBIX ¥ APYTUX JUYHBIX U UMYIIe-
CTBEHHBIX MpaB U nHTepecoB rpaxaan CCCPy»; B) «mpas
1 OXpaHsEMBIX 3aKOHOM HHTEPECOB I'OCYAapCTBEHHBIX
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YUIpEKICHIH, IPEATPUITHH, KOITX030B, KOOIIEPATHBHBIX
¥ MHBIX OOIIECTBEHHBIX OpraHu3anuii» [43].
Conocranenue HopM ctatbu 1 [Tonoxenus 1922 rona,
ctatbu 1 OcHoB 1924 rona u ctatbu 2 3aK0HA O CYJIOYCTPOM-
ctBe 1938 Toma BBIABISET TEHACHIIMIO PA3BUTHS perja-
MEHTAIlM{ HAa3HAUYEHHS yTOJIIOBHOT'O CYIONPOM3BOJCTBA. B
crarwe 1 [Tomoxenns 1922 roma u crarse 1 OcHoB 1924 rona,
HECMOTPsI Ha PEBOIOIIOHHO-POMAHTHUCCKYIO TEPMUHO-
JIOTHIO, COZICPIKAHKE 3a][a4 MPEHMYIICCTBEHHO CBOIUTCS K
3aIUTe MPaB U CBOOOJ JIMYHOCTH, 00CCIIEYCHUIO 3aKOHHO-
CTU B JIMYHBIX U I/IMyI_HCCTBeHHI)IX OTHOILUICHUAX Fpa)KI[aH,
MPABONOPSAIKY, IIYCTh W PEBONIOIIMOHHOMY, W IIPABOBOMY
BOCTIUTAHHUIO TPYASMIHXCA. TOTBKO OTHA U3 YSTHIPEX 3a1ad
cratb 1 OcHoB 1924 ronma KacaeTcs 3alMTHI 3aBOCBAHHI
MIPOJICTAPCKOI PEBOTFOLIUH H PA00YC-KPECThIHCKON BIIACTH.
Hamnpotus, B crarbe 2 3akoHa o cyaoyctpoiictse 1938 roga
AKIICHT CMEIIEH Ha 3aIUTY FOCYIaPCTBEHHOr0 U O0IIECTBCH-
HOT'0 yCTPOMCTBA, COLMAIUCTUYECKON CUCTEMBI X03s1cTBa
¥ COIMATIMCTHYCCKOM COOCTBEHHOCTH M TIPaB M 3aKOHHBIX
HWHTEPECOB TOCYIapPCTBEHHBIX OPTaHOB M COITMATUCTHIECKITX
MPEIIPUITHIA U KOJITX030B.
ITo Mepe oTaaneHus OT JOPEBOIIOIUOHHOTO ITPOIIIOTO
u yKOpeHCHI/IH 60J'H)IHCBI/IKOB y BJIACTHU 3a1a4a 3all[UThI npaB
JTUYHOCTH B yTOJIOBHOM IIPOIIECCE CTAHOBUTCS BCE MEHEE U
MeHee BaXKHOH Ha (pOHEe MaCIITaOHBIX 3a71a4d CTPOUTEIECTBA
COIMAaIi3Ma | 3alIUThI €r0 3JKOHOMUYECKON OCHOBBI — CO-
[HATUCTHYECKON COOCTBEHHOCTH. BCe 9TO B COOTBETCTBUU
C TOrHalrHeil ¢pa3eosorueil 0CyIecTBIAIOCh, MPEK e
BCEro, B HHTEpecax OOIIECTBEHHOTO U T'OCYIapCTBCHHOTO
YCTPOMCTBA, a yKe 3aTEM B HHTEPECaxX COBETCKUX IPakKIaH.
B npunsaTeix B koHe 50-x ronoB XX Beka HOpMaTUB-
HO-TIPABOBBIX aKTaX MPUMCHHUTEIBHO K HA3HAYCHUIO YTO-
JIOBHOTO CYOIPOM3BOJICTBA TOSBUJIMCH HOBBIC MOMCHTEL.
Bo-miepBbIX, UMEBIIASICSI B TUX HOPMATHBHO-IIPABOBBIX
aKTax TEPMHUHOJOIMYECKash HEMOCIICA0BATEIBHOCTD MTOPO-
JuTa «OecTiogHy0 TucKyccuio» [44, ¢.16] o cooTHOIEHNN
TOHATHNA «IIeTB» U «3aJaday yTOJOBHOTO CYIOMPON3BOI-
cTBa. BO-BTOpEIX, 3a/1a4M yTOIOBHOTO CYAOIIPOU3BOICTBA
3aKPEIUISIIOTCS. HEMOCPEACTBCHHO B YTOJIOBHO-IIPOIIECCY-
aJbHOM 3aKOHOIATENhCTBE. BaskHO OTMETHTE, UTO 10 KOHIIA
50-x romoB XX BEKka HOPM O HAa3HAYCHHH YTOJOBHOTO
CYJIOIPON3BOJCTBA YTOJIOBHO-TIPOLIECCYaTbHOE 3aKOHOAA-
TEIBCTBO HE comepikao [45; 46; 47]. B-TpeTbux, JeranpHoe
3aKpeIUICHUE MOy YHIIa UIesl UCIIONB30BAHMS YTOJIOBHOTO
CYZIOIIPOU3BOJICTBA KaK CPECTBA OOPBOBI C TPECTYITHOCTHO.
B OcHoBax 3akoHOIATENbCTBA O CYJAOYCTPOHCTBE
1958 roma mpakTHYECKH JTOCIOBHO BOCIIPOM3BEICHBI 3a-
JIauy IPaBOCY U U3 3aKOHA O cyAoycTpoiicTBe 1938 rona
(ct.2,3). IIpu 5TOM OHU pa3/e]cHBI Ha eI U 331291 (CO-
OTBETCTBEHHO CT. 2 U CT.3).
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Hecmotpst Ha TekcTyanpHOE coBmaaeHue, OCHOBEI
3aKOHO/ATENICTBA O cynoycTpoiicTBe 1958 roxa BKJ1abI-
BAlOT MHOE, B CPAaBHEHHMH C 3aKOHOM O CYIOYCTpOMCTBE
1938 roza, coneprkaHue B OCYIIECTBICHUE IIPABOCY NS 1O
YI'OJIOBHBIM JI€JIaM.

CornmacHo myHKTa «a» crateu 4 3akoHa «O cynoy-
cTpoiictBe» 1938 roma mpu paccMOTpPEHHH YTOJIOBHBIX
JISJT 3a71auei cy/1a sIBISICTCS IIPUMCHCHHE YCTAHOBICHHBIX
3aKOHOM HaKa3aHUW K «HU3MCHHUKaM POXWHBI, Bpenu-
TEJSAM, PACXUTHTEISIM...» U T.II. B myHKTe «O» crathu 4
OCHOB 3aKOHOJIATEIBCTBA O cyAoycTpoiicTBe 1958 rona mox
MPaBOCYAMEM TOHUMACTCS PACCMOTPEHHE YTOIOBHBIX JEIT
1 IPUMECHEHNE «yCTaHOBJICHHBIX 3aKOHOM Mep HaKa3aHUs
K JTUI]aM, BAHOBHBIM B COBEPIICHIH ITPECTYIIICHUS, THO0
OIpPaBJaHUC HCBUHOBHBIX.

Takum o6pazom, B OCHOBaxX 3aKOHOJIATEIHCTBA O CY/10-
ycrpoiictBe 1958 roga chopmMyaupoBaHO 1yaIMCTUUYCCKOE
HAa3HAYCHHE YTOJOBHOTO CYAONMPOM3BOACTBA, MMOI00HOE
nmeromemycs B YIIK PO 2001 roga. HanmpoTtus, B 3akone
«O cynoycrpoiictee» 1938 roma BTopoii acnekT (4acTHOE
HAYaJI0) IBYCAUHON 3a]]a9H YTOJIOBHOTO CYIOIPOU3BOICTBA
UTHOPHUPYETCS.

B otinunie ot OCHOB 3aKOHOJATENIBCTBA O CYJ0YCTPOM-
ctBe 1958 roga B OcHOBaX yTroJIOBHOTO CyIOPOU3BOCTBA
1958 roma [48] TepMmuHA «1eaBy» HET. 3aKOHOIATENH 3a-
KpeIUIAeT TONBKO 3aJaud, KOTOPhIE KaK YKa3aHO BEIIIE,
BIICPBBIC HAIIUTH OTPAKCHUE B MIPOIECCYaTbHOM aKTe.

B cooTrBeTcTBHU ¢ OCHOBAaMU YT'OJIOBHOTO CYIOIIPOH3-
BoxcTBa 1958 roma u paspaboranHoM Beiiea 3a Humu Y [TK
PC®OCP 1960 rona [49] 3amaun yroIOBHOTO CYAOTIPOM3BOI-
CTBa HOCHJIH KaK COOCTBEHHO YTOJIOBHO-TIPOIIECCYaTbHBIMN,
TaK M PO3BICKHOU XapaKTep: OBICTPOE U IOITHOE PACKPBITHE
MPECTYIUICHUM;, N300JIMUYCHUE BHHOBHBIX; 0OcCIcucHUE
MPaBHJIBHOTO MPUMCHEHUsI 3aKOHA, YTOOBI KaX b COBEP-
IUBIIUH TIPECTYTIIICHUE ObLI OJIBEPTHY T CIIPABEJIUBOMY
HAKa3aHWIO, U HU OJIMH HEBHHOBHBIM HE OBLI MPUBIICYCH
K YTOJOBHOH OTBETCTBEHHOCTH M OCYXKIEH; YKpEIUICHHE
COIMAIINCTUYCCKON 3aKOHHOCTH U TPABOIIOPSIKA; MPEJ-
VIPEKICHUEC U UCKOPCHEHUE MPECTYIUICHUN; OXpaHa MH-
TepecoB 00IIeCTBa, IPaB U CBOOO] rpak/iaH; BOCIIUTAHUC
Ipa)<iaH B «J1yXe HEYKJIOHHOT0» COONIOJICHNS COBETCKUX
3aKOHOB W IIPABHJI COIMATTUCTUICCKOTO OOIIEKUTHS.

CpaBHeHue HOpPM cTaThl 2 «llean mpaBocyaus»,
craten 3 «3agaun cyna» OCHOB 3aKOHOJATEIBCTBA O CY-
noycrpoiictBe 1958 rona, crarbu 2 «3ajauu yrojJoBHOTO
cyaorpou3BoacTBay OCHOB YTOJIOBHOTO CyIONPOHU3BOI-
ctBa 1958 roma u YIIK PCOCP 1960 roga mo3BomuseT
cIenaTh ABa BBIBOJA. Bo-MepBBIX, conepKaHue 3aaad
YTOJIOBHOT'O CYAOMPOU3BOICTBA, H3JIOKEHHOE B CTaThe 2
OcHoB yrosioBHOro cygonpoussojctsa 1958 roga u YIIK
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PC®CP 1960 rona, BOCIpOU3BOIUT COACpKaHUE TIesel
U 3a/ay, 3aKperiéHHbIX B cTaThiaX 2,3 OCHOB 3aKOHO-
JlaTeabCTBa O cypoycTpoiicTtBe 1958 rona. Bo-BTOpsIX, B
cratbe 2 OCHOB yT'OJIOBHOT'O CYI0Npou3BocTBa 1958 roga
n YIIK PCOCP 1960 romga HEKOTOpHIE 3329l HE UMEIOT
aHajoroB B OCHOBaxX 3aKOHOAATEIHCTBA O CYyIOyCTPONUCTBE
1958 roma, HammpuMmep, OBICTPOE W MOJTHOE PACKPBHITHE
MPECTYIUICHUH, H300IMYeHNE BUHOBHBIX, UCKOPECHEHUE
U TIPEAYIPEIKICHUE TTPECTYTIICHUI.

B OcHoBax yrosioBHOTO cyaornpou3Boactsa 1958 roga
n YIIK PCOCP 1960 roma neranu3oBaHa Hies Teje-
onorndeckoro miamopanudma A. Tarepa 1924 rona, mo-
SBUBIIAsicA 3a 34 Toma 10 MX MPHHATHA. DTy HICI0, KakK
0TMEUaJoch BEIIIe, 3aTeM nogaepxkanu M.C. CtporoBud,
H.H.Ilonsuckuit n ap., a Takke chOpMyINpoOBaI KaK CH-
cTeMy 3ajJ1a4 yrojoBHoro cyaonpoussonctsa 1. 1. [lepios
(1947 ron) nns npoekta coro3noro YIIK.

B neiictByromem YIIK P® 2001 roma 3akoHOmaTe b
OTKa3aJiCs OT perilaMeHTalllH 3ajad, He CBOMCTBEHHBIX
YT'OJIOBHOMY CYIOIPOHU3BOACTBY (OBICTPOE U MOITHOE pac-
KpBITHE, TPETYIPEIKICHUC H ICKOPCHCHHE MTPECTYTICHU N
U JIp.), 3aKPEUB B HA3HAYCHUH JIMIND €r0 U3HAYAJIBHYIO
JIBOMCTBEHHYIO NPUPONY — NMYOJUUYHBIH M YaCTHBIN
acnekThl. Takoil moaxos BbI3BAJ KPUTHUKY CO CTOPOHBI
CTOPOHHHKOB COBETCKOTO ITOHMMAHMUS 33/1a4 YTOJOBHOTO
CyIIOIIPOU3BOCTBA, KOTOPBIE CYUTAIOT, YTO TEM CaMBIM
3aKOHOJATENb CJleNlall YTOJIOBHOE CYJOIPOU3BOJCTBO
aMop(hHBIM, HE HalleJICHHBIM Ha pe3yisrar [50, c. 24-26].

Byayuu CTOpOHHMKOM IOHMMaHMs yTrOJOBHOTO
CyIIOTIPOM3BOJCTBA KaK CHCTEMBI TapaHTHH MpaB JTUIHO-
CTH, B OTHOIIEHHWH KOTOPOH OCYIIECTBIISACTCS yTOJIOBHOE
MpeciieIoOBaHUE, MBI, TEM HE MCHEE, COTJIACHEI C JIOTHKOU
PaCCYKICHUI UCCIIeNOBaTENCH, BRIPA3UBIINX HEIPUSTHE
HOBOW perjaMeHTalllH 3aJia4 yTroJIOBHOTO IPoLiecca.

BBenst B yrosnoBHO-mpoueccyajdbHbIi 3aKOH psiji
HOBEJUI, M3MECHHUB (DOPMYJIHPOBKY €TI0 Ha3HAYCHHUS, 3a-
KOHO/IaTeTh COXPAaHUII COBETCKYIO CHCTEMY CTaJWi, U HE
pemrmt mpodiaeMy nocyaeOHOro mpou3BoacTBa. YTo 3TO
MpoLIeCCyalibHAS WK HE IPOIIeCcCyaTbHasl IS TCIBHOCTH?
Ecnu nponeccyanbHas qeaTeabHOCTb, TO MOYEMY O Kak-
noMy (hakTy COBEPIICHHS MPECTYIUICHUS BO30YKIaeTcs
yrojoBHoe aeno? Ecian nesTensHOCTh He porieccyaibHas,
TO TIOYeMY BO30Y KIEHHUE U TPEIBAPUTEIIHHOE pacClieIoBa-
HUE SIBIISIIOTCS YTOJOBHO-TIPOIIECCYaTbHBIMU CTAIUSMU,
PE3YJIBTAThI TPOU3BOJICTBA B KOTOPBIX JIO CUX ITOP MPEIIO-
MPEIeNSIOT pellleHHe N0 YrojoBHOMY aeiy? Eciu Bo30yx-
JICHHE U PACCIIEJ0BAHKE 110 KXKIOMY (DAKTy COBEPIICHHS
MPECTYTUICHUS 003aTENBHEI, TO IOYEMY B Ka4eCTBE 3a7a4
HE 3aKpeIuIsieTCs] TAaKOW pe3yNbTaT paccleoBaHUS IIpe-
CTYIUJICHHUH, COBEPIIEHHBIX B YCIOBHIX HEOUEBUIHOCTH,
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Kak uX packpsitre? Ecin mo kaxaomMy GpakTy COBEpIICHIS
HEOOXOAMMO BO30YKIaTh U PacCiIeqoBaTh YTOJIOBHOE JICIIO,
KOHEYHO K€, C IEJIBI0 €r0 PacKpbITHS, XOTS B YI'OJOBHO-
MporeccyanbHOM 3aKOHE 00 3TOM HUYEro He TOBOPHUTCS,
TO ISl YETO CYLIECTBYET OIEPATUBHO-PO3bICKHAS JACSTEIb-
HOCTB, KOTOPAasi MPEIOIAraeT BEISBICHUE U IIPECCUCHHE
(haKTOB COBEpIICHUS TPECTYIUICHUH 1 T.I1.7

Ut00BI pedopMa yroJOBHOTO CYyIAOIPOU3BOJICTBA
COCTOSJIACh, HEAOCTATOYHO M3MEHHUTH (DOPMYIHPOBKY
Ha3HAYCHHSI YTOJIOBHOTO CYJOTPOHU3BOJICTBA U 3aKPEIHUTh
HEKOTOPBIC NPOTPECCUBHBIC NHCTUTYTHI,

[Ipencrasisiercs, 9To pedopMa yroIoBHOTO Iporecca
OyZleT JaHHOCTBIO TOJTBKO TOT/A, KOT/A JeTadbHOe COAep-
JKaHUE 3a]1a4 YTOJIOBHOTO CYIOIPOM3BOJACTBA OyIEeT MOA-
KPEIUIEHO Kap/IWHAIbHBIM U3MEHEHHEM IPOIecCyalbHOM
(hopMBI, KOTOpast B O0IbIIEH CTEIICHH OYICT COOTBETCTBO-
BaTh U3HAYAIILHOMY COJCPIKAHUIO YTOJIOBHO-IIPOLIECCYalTb-
HOM NEATENBbHOCTH KaK MPOLEAYPHI pa3peleHus CyJoM
YTOJIOBHO-TIPABOBOT'O CIIOPA IO CYIIECTBY!

PeTpocniekTrBa IOHUMaHWS 1 JISTATBHOTO 3aKPETLICHHS
Ha3HAYCHUs1 YTOJIOBHOTO CY/IONPOM3BO/ICTBA CBH/IETEIILCTBO
TOTO, YTO €ro CoJep)KaHHe HEe MEHSETCS, a OoJblIee MK
MEHbIIIee IPUCYTCTBUE MTyOIMYHOTO MIIM YaCTHOTO Havyasia
€ro ABYSAWHON 3aJa4u JHIIb OTPa’KeHHE O0COOSCHHOCTEH

buodauorpadgus:

COIMAIIBHO-?)KOHOMHYECKOTO Pa3BUTHS OOIIECTBA M TOCY-
JApCTBa B KOHKPETHBIH HCTOPUUECKUH TEPUOS,.

Kaszanocs Obl, 5TOT TEOPETHYECK U BEIBOJ] M TPUBEIEH-
HBIE BBIIIIE TPUMEPHI TOHUMAHUS U JIETaIbHOT 0 3aKPETICHUS
3a/1a4 YTOJI0BHOTO CyIOIPON3BOJCTBA HE MMEIOT HUKAKOTO
MPAaKTHUYECKOro 3Ha4eHus. Ho 3To OTHIONB HE Tak.

OTKa3 OT UCKOHHOTO Ha3HAYCHHs yTOJIOBHOTO CYyJIO-
MIPOU3BOACTBA KaK MPOLEAYPHI Pa3pelIeHHsl yroJIOBHO-
MIPaBOBOrO CIOPA, MPOU3OLIEAIINN B COBETCKUI MEPUOS,
MMeJl ¥ UMEET MevyaJibHbIe IS POCCUUCKOM YyTOJOBHOM
I0cTULIMK nocniefAcTBUs. OH MpHUBET HE TOJNBKO K HU3Bpa-
HICHUIO MPUPOABI YTOIOBHOTO CyIOMPOU3BOJCTBA, HO U K
aTpodun ONePaTHBHO-PO3BICKHON €A TEIBHOCTH, KOTOPAs
B IIEPBYIO OYepe/lb I0JKHA OBITH HAaNpaBJIeHa Ha PACKPHI-
THE U IpeynpekIeHUE COBEPIICHUS NPECTYIIIEHUN. DTH
nocnenctBus npuHsatueM Y I1K PO He npeononeHs! v Bpsg
JIU CMOTYT OBITH MPEOIOJICHBI B CHIIY €T0 MOJOBUHYATO-
CTH, SIBJISIIOLICHCS CIEICTBHEM OTCYTCTBUS CHCTEMHOIO
moaxona K MpoBeACHUI0 cyneOHoit pedopmbl. BeposTHo,
€CThb HEOOXOAMMOCTh, HAKOHEL-TO, IIPOyMaTh KOHIEI-
10 pedopMBbl, THIATEIBHO Pa3padoTaTh COBOKYITHOCTD
HOPMAaTUBHO-IIPABOBBIX AaKTOB, ONpPENEIAIONIUMH CPEean
KOTOPBIX JIOJIKHBI OBITh CYJIOYCTPOHCTBEHHBIE, U yKE 3a-
TEM IIPOBECTH pehopMy, a HE IMUTHPOBATH €€ IPOBEACHHE.
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