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MPABOBBIE IIPOBJIEMBI YCTAHOBJIEHUS IPOUCXOKIEHUSI
JNETEN

AHHOTALUA
IIpeamer/tema. IlpenmeToM HCCNENOBaHUS SIBISIIOTCSA IPAaBOOTHOILEHHUS,
CKJAJBIBAIOIINECS 110 TIOBOAY YCTAaHOBJIEHHUS MPOHUCXOXKICHHS JeTel,
POXKIEHHBIX IIPU IPUMEHEHUH CyppOTraTHOI'O MaTepPUHCTBA.
Hesn/3agaua. Ilens wuccinenoBaHMs 3aKkmioyaeTcs B IPOBEACHUH aHaIN3a
YCTaHOBIICHHS TIPOUCXOXKICHUSI peOCHKa, POXKICHHOTO B PaMKaX IMPaKTUYeCKOU
peanu3anyy IporpaMMbl CyppOraTHOIO MaTEpPUHCTBA.
Merogonorusa. Merononoruueckas OCHOBAa IIPEJCTaBICHA COBOKYIHOCTBIO
METOJIOB HAYYHOTO TIO3HAHUS OOBEKTHBHON NPaBOBOH JIEHCTBUTEIHHOCTH,
NPUMEHEHHBIX B XO/€ IOATOTOBKM M HamWCaHUs: (opMaTbHO-FOPHINYECKUN
METO/, JOTHYECKUI METOJI, METOJ NIPABOBOr0 MOAEIHUPOBAHUS, METO IIPABOBOM
CTaTUCTHKH, CHUCTEMHO-CTPYKTYPHBIM  aHalu3, METOA KOHTEHT-aHAJIH3a
cooOIeHnH, OIyONMKOBAaHHBIX B OQHIMAIbHBIX CPEACTBaX MAacCOBOM
nH(pOpManMK, METON aHaIu3a CyNeOHOI NPaKTUKH, CPaBHUTEIHHO-TIPAaBOBOH
METOI.
BoiBoa. B conepxaHuu HaydHOH CTaThU aBTOPOM HCCIEAYIOTCS NPOOJIEMBI
YCTAHOBJICHUS IPOMCXOXKACHUS J€TeH, POXXICHHBIX B paMKax IPOTPaMMBI
CyppoOTaTHOTO  MAaTE€pPHHCTBA, AaHAIM3MPYETCS  IOTPEeOHOCTh  Iepelradu
3aKOHOJATEIbHO yCTAaHOBJICHHOTO TPHOPUTETa POJHUTENBCKHX TIpaB  OT
JKCHII[UHBI, BEICTYNIUBIIEH CyppOTaTHOH MaTephio, K TeHETUYECKUM POAUTENM,
BBICTYNAIOMIMM B POJIM 3aKa3YMKOB IO JOrOBOPY CYppOraTHOTO MaTEpUHCTBA.
ABTOp BBIIENSET K CONYTCTBYIOIIUE CIOXHOCTM B 4YacTH IPaBOBOTO
PETyIMpPOBaHMUs MHBIX IPaBOOTHOIICHUH, BBITEKAIOMINX U3 (haKTa yCTAHOBICHUS
MPOUCXOX/IEHHUsI peOEHKa, B YaCTHOCTH, AJMMEHTHBIX IPAaBOOTHOIICHHH II0
COJIEp)KaHUIO peOeHKa B paMKaxX peali3allii CypporaTHOro MaTEepHHCTBA, B
clydyae eclii IOpUIUYECKH MaTepblo peOeHka OyneT 3ammcaHa >KEHIINHA,
BBICTYNIMBIIA B POJHM CYppOraTHOW MaTepu, a TakkKe IPaBOOTHOIICHHH,
CBSI3aHHBIX C NPEJOCTaBICHHEM MAaTEPHHCKOTO KaluTaja, B CIydae POXKICHHS
JIBOMX M OoJiee JeTell KEeHITMHOM, BEICTYNHBIIEH B PO CYyppOTaTHOM MaTepH,
€AWHCTBCHHBIM  IOPUIMYECKMM  OTIOM  KOTOPBIX  3alHcaH  MYXYHHA,
BBICTYNIMBIINHA B POJIM 3aKa3uMKa IO JOTOBOPY CYyppOTaTHOTO MAaTEPHUHCTBA U
UHBIE PAaBOOTHOLICHHUS.
Knrwouegvle cnosa: npoucxosicoenue oemetl, CyppozamHoe MAamepuHcmad,
CYPPOAMHAs MaAMb, 2eHemu4ecKue pooument, aiUMeHmHble OMHOUECHUS,
MAMEPUHCKUTL KANUmai, 002060p, peOeHoK.
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LEGAL PROBLEMS OF ESTABLISHING THE ORIGIN OF CHILDREN

Annotation
Subject/topic. The subject of the study is the legal relationship that develops
regarding the establishment of the origin of children born with the use of
surrogate motherhood.
Goals/objectives. The purpose of the study is to analyze the establishment of the
origin of a child born as part of the practical implementation of the surrogacy
program.
Methodology. The methodological basis is represented by a set of methods of
scientific cognition of objective legal reality applied during preparation and
writing: formal legal method, logical method, method of legal modeling, method
of legal statistics, system-structural analysis, method of content analysis of
messages published in official mass media, method of analysis of judicial
practice, comparative legal method.
Conclusion. In the content of the scientific article, the author examines the
problems of establishing the origin of children born under the surrogacy
program, analyzes the need to transfer the legally established priority of parental
rights from a woman who acted as a surrogate mother to genetic parents acting
as customers under the surrogacy contract. The author also highlights the
accompanying difficulties in terms of the legal regulation of other legal relations
arising from the fact of establishing the origin of the child, in particular, alimony
legal relations for the maintenance of the child within the framework of the
implementation of surrogate motherhood, if a woman who acted as a surrogate
mother is legally registered as the mother of the child, as well as legal relations
related to the provision of maternity capital, in in the case of the birth of two or
more children by a woman acting as a surrogate mother, whose only legal father
is a man, acting as a customer under the contract of surrogacy and other legal
relations.
Key words: origin of children, surrogate motherhood, surrogate mother, genetic
parents, alimony relations, maternity capital, contract, child.

[IpoGnema ycTaHOBIICHUS MPOUCXOXKICHHUSA peOeHKa, POXKACHHOTO B paMKax
[IPAKTUYECKON pealli3allMd NPOrpaMMbl CyppOTraTHOTO MAaTEPUHCTBA, & TAKKe
COIYTCTBYIOIIUE CJIO)KHOCTH B YAaCTH PETYJIHMPOBAHMS UHBIX IIPABOOTHOLICHMI,
BBITEKAIOUINX M3 JAHHOTO FOPUIMYECKOTro (akTa, SBISETCS BECbMa Ba)KHOH B
COOCTBEHHOM HAy4YHOM OCMBICIEHUH, B€Ab HMMEHHO OT TOrO KTO HMMEHHO
(cypporatHast MaTh WJINM T€HETHYECKHE POJHUTENN-3aKa3ulKK) OyAeT 3amucaH B
KauecTBE pPOAMTENCH POXJICHHOro peOeHKa NpU HCIOJIb30BAHWU IaHHOTO
METOJa BCIOMOTIaTENbHBIX PENPOIYKTHBHBIX TEXHOJOTHMH, 3aBUCHUT BCA €ro
JabHeWIas cyap0a.

IIpp >TOM OTMETHM, 4YTO C€aM MHCTUTYT CyppOraTHOIO MAaTE€pPUHCTBA
MO3BOJISIET Pa3pelInTh CyNniecTBYIOmY0 B Poccun mpobnemy nemorpadum, akrt
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HaJIM4yMsi KOTOPOH OBLI KOHCTaTUPOBAaH Ha KOHIIENITYaJbHO-IIPABOBOM YpPOBHE:
TaK, YUCJIEHHOCTb POCCHUIICKOIO HACENEHUS €KErofHO COKpallaeTcss M, Kak
MIPOTHO3HMPYETCs dKcrepTtaMy, K Havany 2025 roma oHa cocraBut 124, 9 miH
YeJIOBEK (aHHBIN MOKAa3aTeNb NMPAKTHYECKH HA 16 MIH MEHbIIE, YeEM TOT, YTO
Ob1 OQULHMATILHO 3aperucTpupoBad Ha Hauano 2005 roga)l. BosHMKHOBeHHE
JaHHOW NHpOOJIEMBl OTYACTH CBS3aHO C HAIMYMEM pPAa3IUYHBIX MATOJOTHH M
OTKIOHEHHH B PENPOAYKTHBHOM 3/I0POBBE POCCHHCKHX TpakiaH, He
MO3BOJISIOIIMX UM CaMOCTOSITEIBHO 3a4aTh, BHIHOCUTh M POJMTH peOeHKa, 0 ueM
CBHUJICTEIBCTBYIOT JIaHHBIE O(QUIMANEHONH OTYETHOW CTaTUCTUKH, COTJIACHO
koTopsiM B 10-20 % ciyuaeB Ccynpyry, B CHIIy COOCTBEHHOH (DPU3MOIOTHUECKOI
HeCcrmocoOHOCTH (0eCIUIONHOCTH), ocTaroTces OesmeTHbIME [1, C€.83]. YuurteiBas
¢akT TOro, 4YT0 MNpPU MNPUMEHEHHH TaKOrO METOJa BCIOMOTaTeIbHBIX
PENpONYKTUBHBIX TEXHOJOTHH KaK CypporaTHOE MaTEpPHHCTBO, €XETrOJHO B
Poccuu posxaaercs IpUOIU3UTENbHO 22 ThICAUYM AeTeit?, To nAelCTBHE JeraabHO
YCTaHOBJICHHOTO IPHOPUTETa POJUTENBCKUX IPaB CYpPpPOraTHOM MaTepyu MOXKET
NPUBECTH K TOHCTHHE TPAarnm4ecKHUM IOCIEICTBUSAM, BIUIOTH OO YXYALICHUS
KayecTBa JKM3HM  CaMOTO  POXICHHOTO  peOeHKa, HapyIleHHs  €ro
KOHCTHTYILIHOHHO-IIPOBO3IJIAIICHHBIX NPaB Ha 3HaHWE COOCTBEHHBIX POIUTENEH
¥ BOCIIUTaHHE B CEMbES, a TAKKE PAclajly CEMbU €r0 TeHETHIECKUX POIUTENE-
3aKa34MKOB MO JIOTOBOPY CyppOraTHOrO MaTE€pPHUHCTBA, CYUIHAY OECIUIOJHBIX
JKCHIIMHBI W MYXX4YUHBL. [IpoOieMa ycTaHOBIICHHS IPOMCXOXKICHUS JAETeH,
POXIEHHBIX B paMKaxX IMPaKTHUYECKOW peann3alliil HIPOTrpaMMBbl CYppOraTHOTO
MaTepUHCTBA, HEOJHOKPATHO CTAHOBHJIACH CaMOCTOSTEIIBHBIM OOBEKTOM psiaa
KOMIUIEKCHBIX HAayYHBIX MCCJIEJOBAaHHH OTEYECTBEHHBIX YUCHBIX-TIPAaBOBENOB, B
gactHOocTH C. B. Anbopoga [2], E. C. MutpsikoBoii [3], A. A. [lectpukosoii [4],
A.P. Ilypre [5], E. B. Crebneroti [6], E.P. bproxunoii [7], A.1. CymnpyH [8], B.b.
Bopucosoit [9], U.A. demunoit [10], a Taxke HEKOTOPBIX HHBIX, SIBUBLIMXCS
TEOPETHYECKON OCHOBOW HacTosmiero uccienoBaHua. OTHAKO MPOBEICHHBIH
aHaJIM3 COJEpXKaHMS JaHHBIX Hay4yHbIX paboT HaMIAHBIM  00pa3om

106 yrBepxkaeHun KoHnenuun aemorpaguueckoii moautuku Poccuiickoit denepannu
Ha nepuon a0 2025 roga: yka3 Ilpesunenta Poccuiickoit @eneparuu ot 09.10.2007 Ne
1351 (mocn. pen. or 01.07.2014 Ne 483). URL: http://www.consultant.ru/document/
cons_doc LAW 71673/ (nata obpamenus: 07.05.2022).

2 Poccus — cpeiu MHPOBBIX JIHMEPOB MO cypporatHomy MatepurctBy. URL:
https://russian.eurasianet.org/% D1%80%D0%BE%D1
%81%D1%81%D0%B8%D1%8F-%E2%80% 93-%D1% 81% D1%80%D0% B5% D0%
B4%D0%B8-%D0%BC%D0%B8%D1 %80 % D0%BE% D0%B2%D1%8B% D1%85-
%D0% BB%D0% B8%D0%B4%D0 %B5%D1%80% D0%BE%D0%B2-%D0%BF%
D0 % BE-%D1% 81 % D1 % 83%D1 %80% D1%80%D 0%BE% D0%B3% D0%B0%
D1%82%D0 %BD%D0%BE%DO0 %BC% D1%83-%D0%B C%D0% B0 % D 1%82 %D
0%B5 %D1% 80% D0%B8% D0% BD %D 1%81%D1 %82 %D0%B2%D1%83 (nara
obpamenust: 14.05.2022).

8 Koucturyuus Poccuiickoii @eaepalliu: IIPUHATA BCEHAPOAHBIM TOJOCOBAHHUEM
12.12.1993 (mocn. pen. or 14.03.2020 Ne 1-®K3). URL: http://www.consultant.ru/
document/ cons_doc_LAW_28399/ (narta o6pamenus: 07.05.2022).
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JIEMOHCTPHUPYET (aKT OTCYTCTBHS PACCMOTPEHHSI B HUX BOIPOCOB, CBS3aHHBIX C
COIYTCTBYIOIIMMH CIIOKHOCTSIMH TIPABOBOTO PETYJINPOBAHUS IPABOOTHOILCHUH,
BBITCKAIONINX U3 (haKTa YCTAaHOBJICHUS IPOUCXOXKICHHSA PEOCHKA, POXKICHHOTO
JKCHIITMHOM, SBIAIONICHCS CyppOraTHOW MaTepbio (B YaCTHOCTH, aJHMMEHTHBIX
MPaBOOTHOIIECHUH, TPABOOTHOLICHUH MO IOJyIEHHUIO MAaTEPHHCKOTO KalUTaNa).
Yka3aHHOE MOJYEPKUBACT MOTPEOHOCTh B AATBHEHIIEM HAayYHOM OCMBICICHUN
BBIOpaHHON TEMBI HACTOSIIIETO HCCIIECTOBAHUS.

Poccuiickoe rocyaapcTBo, B OTIMYME OT MHOTHMX HHBIX 3apyOekKHBIX
rocynapcts (Hanpumep, CIIA (Kanudopruu, Bupmkunuu), Benukoopuranuu?,
Pecny6nuka Benmapych, Kasaxcran?), Ha 3aKOHOJATENbHOM YPOBHE, B
conepxanuu 4. 4 cr. 51 Cemeiinoro kogmekca P®® sakpenwsno npuopurer
POAUTENbCKUX IpaB CyppOraTHOM MaTepu B OTHOUIEHWU BBIHECEHHOIO H
POXKICHHOTO €10 peOeHKa, KOTOpBIH IoApa3ymMeBaeT TIOJX COOOH, dYTO
TEHETHYECKHE POANUTEIN-3aKa34MKU 110 JOTOBOPY CyppOraTHOTO MAaTEpHHCTBA,
MOTYT OBITh 3aITCaHbl IOPUANIECKAMU POIUTEISIMU peOCHKa B KHHTE 3aIHCEi
aKTOB TPAXIAHCKOTO COCTOSIHHS, M, COOTBETCTBEHHO, B CBHJICTEIBCTBE O
POXKICHUH MOCIEAHETO, TOJIBKO MPH COTIACHH Ha TO XKEHIIMHBI, BEICTYIHBIICH B
ponn cypporaTHoi MaTtepu. C ILIeNbl0 MUPHOTO YpErylIUpOBaHUS JaHHOTO
BOIIPOCA, KaK CBUJCTENbCTBYET C(OpMUpPOBaHHAs MpaBOpeaIn3alllOHHAS
NpaKTHKa, CTOPOHBI JIOrOBOpa CYppOraTHOrO MAaTEpHHCTBA BHOCAT B €ro
coJiep;KaHue ycioBHe 00 00A3aTenbHOM fade corylacus CypporaTHoit MaTepu Ha
3aIKMCh B KAUeCTBE IOPUANYECKHUX POJUTENCH POXKICHHOTO €10 pebeHKa, JIHI,
ABJISTIOIIMXCS 3aKazynkaMu. OJHAKO, M 3TO HE MOXKET CUMTAThCs 0e3yCIOBHON
naHareei, MOCKOJIbKY B CyIeOHOM TOpsAKE IPH HAIMYWH XKEJaHUs CypporaTHast
MaTh JIETKO TIPU3HAET TaKOe YCJIOBHE JOTOBOpA CYppOraTHOTO MaTEepHHCTBA
HUYTOXXHBIM, IPOTHUBOpeYamnuM mnojoxeHusM CemeitHoro konekca P®, Bemb
OTEYECTBEHHBIH 3aKOHOATENIb KATETOPUYHO CUNTAET, YTO (PaKT BHIHAIINBAHMSA U
poxeHus pebeHKa Kya 6ojiee 3HaUNM, HeXelln (GakT KPOBHOM CBA3H.

N takue cjiydyau, K CJIOBY, HEPCIAKH: TaK, MOTHUBBI, IO KOTOPLIM >KCHIIIHWHA,
ABJIAIONIASACS CYyppOTaTHOH MAaTepblo, JKENaeT OCTaBUTh DOXKIECHHOIO €0
pebeHka, BecbMa pa3lWYHBl, OT BO3HMKHOBEHHS TIICUXOJIOTHYECKOU U
3MOHHOHaHBHOﬁ MPUBA3aHHOCTU K HEMY, J0 KOPBICTHOI'O CTPEMJICHUA B
MOJy4eHHH Kyzaa Ooubineil (uHaHCOBOW BBITOABL. B 0HOM M3 paccMOTpeHHBIX
HaMHU CIly4aeB, SKCHIIMHA, BBICTYNAIOIIas B POJIM CYppOTaTHOW Marepu, B

! CypporaTHoe MaTEepUHCTBO 3a pyo6exom " B MHpE. URL:
https://personachild.ru/poleznaya_ informaciya_roditelyam/ surrogatnoe_
materinstvo_za_rubezhom/ (nata oGparienns: 14.05.2022).

2 CypporarHoe MaTEPHHCTBO 3a py6exKOM. URL: https://mama-
poisk.ru/news/surrogatnoe-materinstvo-za-rubezhom.html (mara obparlieHust:
14.05.2022).

3 Cewmeitnblii xouekc Poccuiickoit Denepannn: PenepanbHblii 3ak0H 0T 29.12.1995 Ne
223-®3 (mocm. pexm. ot 02.07.2021 Ne 310-®3). URL: http://www.consultant.ru
/document/ cons_doc_LAW_8982/ (nara oGpamenus: 07.05.2022).
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OJTHOCTOPOHHEM TOpSAAKE OTKa3anach OT HCIOJHEHHUS COOTBETCTBYIOIIErO
JIOTOBOPA, 3allKCaB OTIOM pedeHKa ee MYy)a, KOTOPBIH 'eHeTHYECKH HE UMEET C
HUM pOJICTBEHHOH CBsi3u. ['eHeTWYecKHe pOAWTETH POXKACHHOTO peOeHKa,
ABJISTIOLIMECST  3aKa3YMkaMH 110 JOTOBOPY CYppOTaTHOTO MaTEpHHCTBA,
o0paTmiIMCh 3a 3alIUTOW COOCTBEHHBIX MIPaB B KOMIICTCHTHBIE CyJcOHBIC
OpTaHbl, KOTOPbIE OTKAa3aJll UM B YIOBICTBOPEHUH 3asBICHHBIX TPEOOBaHUH 00
AQHHYJIHPOBAaHWUHU 3aIMCH CBEICHUH O CyppOTaTHON MaTepu M €€ Cympyre Kak o
POAMTENSIX POXKICHHOTO €10, OMOJIOTMYECKH He ee peOeHKa, BHECEHUH 3alIliCH O
UX POAUTENHCTBE, MOTUBUPYS OTCYTCTBHEM COIJIACUS YKAa3aHHOW XKEHIIUHBI Ha
9T0. B 3TOH CBSI3M TEHETHYECKHE POIUTENIN POXKISHHOTO pedeHKa ObuIn
BBIHYXJIEHBI 00paTuThesi ¢ kanobod B anpec Koncruryumonuoro Cyna PO,
KOTOPBIM OTKa3aucs MpU3HATh HEKOHCTUTYUHMOHHOCTh 4. 4 cT. 51 CemelHoro
konekca P®, oTMeTHB, 4To 3aKOHOAATENIbHAS IO3UIMSA IO BOIIPOCY OIIPEACICHUS
MPUOPUTETA POAUTEIBCKAX ITIpaB HE SBISACTCS EAWHCTBEHHO MOMYCTHMOW M
Bo3MokHOU!. O6paTMM BHHMMaHWe, YTO TOYHO TaKOH K€ MOTHBAIHEN
pykoBoactBoBasicss Konctutyumonnsit Cyny P® u B 2018 romy, mnpu
PaccMOTPEHNH aHAJIOTHYHOM KalT00bI,

[Tpu paccMoTpeHHH yKa3aHHOW MPOOJIEMBI MPEACTABISAECTCS HEMaJOBKHBIM
U 3HAYUMBIM OOpaTUTHCS K MHEHHMIO OTEYECTBEHHBIX YUEHBIX-TIPABOBEJOB,
apistomuxcst  cyapsimMu  KoncturynmonHoro Cyma PO, um ux MHEHHIO
OTHOCHUTENIPHO ~JaHHOTO BOIIpOCa, KOTOpOe, K CIOBY, pacXxogurcsi C
opUIHATBEHOMI MO3UIUEH JTaHHOTO BBICIIIETO cyneGHOro opraHa
KOHCTUTYUMOHHOTrO KoHTpois. Tak, C.JI. KusizeB cuuTaer, 4ro MPHOPHUTET
POAMTENHCKUX MPaB KEHIIWHBI, BHICTYIUBIIEH B POJIM CYyppOTraTHOW MaTepH, B
OTHOIICHUH POKIEHHOTO €f0 peOeHKa BPSA JIM MOXKHO CUMTATh OECCHOPHBIM,
MOCKOJIBKY CaM IOpUAMYECKHH (akT 3TOro cTajm BO3MOXHBIM TOJBKO HPH
JOJDKHOM COYYaCTHH JIML, SIBIISAIOIIMXCS €r0 TeHEeTHYECKUMH POJHUTEIISIMH,
MOCPEJICTBOM TIPEIOCTABICHUS HMH CBOMX IIOJIOBBIX KJIETOK (CIIEPMBEI,
SHIEKIeToK). VM moTOMy, 1O MHEHHIO JaHHOTO Y4YEHOTO, JHUIIb caM (akT
BBIHAIIIMBAHUS U POXKICHHUS TaKOH >KEHIIWHON peOeHKa BPsI I MOXKHO CUHTATh

! Onpenenenne Koucrurynuonnoro Cyma P® or 15.05.2012 Ne 880-O «O6 orkase B
OpUHATHN K paccMoTpeHnio xkano0sr rpaxmad Y.JI. m Y.}O. Ha Hapymenme ux
KOHCTUTYIIMOHHBIX TIpaB MOJOXKeHMsIMM TyHKTa 4 cratbu 51 CemeitHOoro konexca
Poccuiickoit ®enepanun n mynkra 5 crateu 16 @enmepambHoro 3akona «OO6 axrax
rpakmanckoro cocrosausiy. URL:  http://www.consultant.ru/document  /cons _doc
_LAW_131275/ (nara obpamenus: 07.05.2022).

2 Onpenenenne Koncturyrmonnoro Cyna P® or 27.09.2018 Ne 2318-O «O6 otkase B
NPUHATHU K paccMoTpeHuio kainobel rpaxaan C.JI. u C.T. Ha HapymieHue wuX
KOHCTUTYLMOHHBIX TpaB MyHKTOM 4 crtateu 51, mynktom 3 crateu 52 CemeiiHoro
konekca Poccuiickoit ®eneparym, mynkrom 5 crateu 16 denepamsHoro 3akona "OG6
aKTax TPaKTAHCKOTO COCTOSHHA", yacThlo 9 cratem 55 ®PenepanbHoro 3akoHa «0O06
OCHOBaX OXpaHBl 3IO0pPOBbs TpaxkaaH B Poccmiickoit  ®Penepammm». URL:
https://legalacts.ru/sud/opredelenie-konstitutsionnogo-suda-rf-ot-27092018-n-2318-o0/
(nata obparenus: 07.05.2022).
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JIOCTaTOYHBIM JUISl 3aKOHHOTO NMPHU3HAHMS €€ B KAUECTBE MaTepH mociennero’. B
CBOIO ouepenb, aApyroil cynaps KonctutynuonHoro Cyma PO, wusBecTHBIN
oreyecTBeHHBIIT mpaBoBen A. H. KokoToB oTmedam, dYro mOpHOpPHUTET
POOUTENBCKUX TPaB B OTHOUICHUH POXKICHHOTO PEeOCHKAa MOKET OBITh OTHAaH
CyppOraTHOM MaTepH TOJBKO B TOM CIly4dae, €ClIM INpaKTU4ecKas peanu3aluu
MPOTPaMMBEI  CyppOTaTHOTO MATEPHHCTBA IIPOUCXOIMIA Ha Oe3BO3ME3IHOU
OCHOBE, MU BO BCEX MHBIX CIy4YasX, B KayeCTBE IOPUAMYECKUX POIUTENIEH
POXKIEHHOTO pebeHKa JOJDKHBI OBITh 3allCaHbl €ro IeHETHYECKHE POJIUTEINH,
SABJIAIOIMECS 3aKa3UMKaMH 110 JIOTOBOPY CYpPpPOTraTHOTO MaTEPUHCTBAZ,

Be3ycnoBHO, ¢ MHEHHEM JaHHBIX aBTOPOB CIOXKHO HE COTJIACHUTHCS, OJHAKO,
Ha Hall B3IJIA1, CTaBUTh MPUOPUTET POAUTEIILCKUX ITPpaB B OTHOIICHUHN pe6eHKa,
POXKIEHHOTO CyppOraTHONW MaTepblo, B 3aBHCUMOCTh OT KOMMEPUYECKOH OCHOBBI
MPAKTUYECKON peallu3allii YKa3aHHON MPOrpaMMBbl, IPEACTABIAECTCS HEBEPHBIM.
Ms1 cumraem, 94TO B TaKOM CiIydae IpH OE3BO3ME3THOM XapakTepe IOTroBOpa
CyppOTaTHOTO MATEPHHCTBA MOXET OBITh HAPYIICHO KOHCTUTYIIMOHHO
MPOBO3TIIANICHHOE MPaBO KaXKAOTO peOeHKa 3HATh CBOMX T€HETHYECKUX
poauTeNed U BOCHUTHIBATHCS B POJHOW CEMbE, a BEAb WMEHHO WHTEPECHI U
nmpaBa peOCHKa 371eCh SBJISIOTCS BBICIICH IIEHHOCTBHIO. Yuen 3T0 U BepXoBHbIH
Cyn PO, koTopbiii yka3zan B cOAEpKaHHMH COOCTBEHHOTO IMOCTAHOBJICHHUS, UTO
CypporaTtHasi MaTh, jKelalolas OCTaBHTh POKAECHHOro peOeHka cebe, NODKHA
JI0Ka3aTh, 4YTO JeHCTByeT HCKIIOYUTENbHO B HHTEpecax IIOCIEIHEro, B
MIPOTUBHOM ClIy4ae peOeHOK JOJDKEeH OBITh TIepe/iaH Ha BOCIIUTAHHUE B CEMbIO €r0
reHeTHYECKUX pojuTeNeil’, M Takas MNpakTUKa, K CIOBY, YKe cTana
(dopMupoBaTtbcss Ha cerogHAmHUA neHh Ha Oase Cankt-IletepOyprckoro
rOpOICKOro cyma’,

B »TOlt CcBs3WM, yuMTBIBasS COBpPEMEHHBIE TEHICHIMH (HOPMHUPYIOIICHCS
MPaBONPUMEHUTEIBHON NPAKTHUKH, a TaKXE aBTOPUTETHOE MHEHHME CyJeH
Koncrutyrmmonnoro Cyna P®, Mpl ycmaTpuBaeM NOTPeOHOCTh B JIETAJIBHOU
nepeAade INPHOPHUTETa POJIUTEIBCKHX IIpaB POXKACHHOro pebOeHka OT
CyppOTaTHOM MaTepH K €ro TeHETUYECKUX POJUTENSIM, H3JI0KHUB PEAAKIHNIO 4. 4

! Muenue cyapu Koncrurymonnoro Cyna Poccuiickoit ®enepamuu C.JI. Kusizesa. URL:
http://www.consultant.ru/document

/cons_doc_ LAW_131275/07597ea219c3e5¢348363de82¢2d9263a69ae02f/ (nata
obpamenust: 07.05.2022).

2 MHeHHe cynpu Koncturymmonnoro Cyma Poccuiickoit ®@enepanmu A.H. Koxkoroga.
URL: http://www.consultant.ru/document/
cons_doc_LAW_131275/07597ea219c3e5¢348363de82¢2d9263a69ae02f/ (nata
ob6paruenus: 07.05.2022).

8 [Tocranosnenue ITnenyma Bepxosroro Cyaa Poccuiickoit ®eneparuu Ne 16 ot 16 Mas
2017 r. «O npuUMEHEHUHU CylaMH 3aKOHOJATENbCTBA IIPU PACCMOTPEHHUH JIeJl, CBA3aHHbBIX
C yCTaHOBIeHHEM mpoucxoxienus nerei». URL: http://www. consultant.ru/
document/cons_doc_LAW_5142/ (nara o6pamtenus: 07.05.2022).

4 TepexoB M. Cynsl Hauamu 3abupath jerTell y cypporataeix martepeif. URL:
https://rg.ru/2017/08/21/sudy-nachali-zabirat-detej-u-surrogatnyh-materej.html (mara
oOpammenust: 07.05.2022).
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ct. 51 CemeiiHoro koxekca P® cnenyrommm obpazom: «Jluma, cocrosimye B
Opake Mexay co0OH M JaBIIME CBOE COIJlacMe B NHCbMEHHOH QopMme Ha
MMITIaHTAUIO SMOPHOHA IPYToH >KEHIIUHE B LENAX €r0 BBHIHAIINBAHMSA, MOTYT
OBITH 3amyMcaHBl POJUTEISIMH peOEHKa BHE 3aBUCHMOCTH HAJMYUS COTIACHS
JKSHIITUHBI, poAuBIIeii peOeHka (CypporaTHOH MaTepw)», 4TO IO3BOJIUT Oojiee
3¢ ¢exkTHBHO O00€CMeUnTh 3alUTy TpaB W 3aKOHHBIX HHTEPECOB JETeH,
POXKIOCHHBIX TPH MPAKTHIECKOW pealu3ald IPOrpaMMBI  CyppOTaTHOTO
MaTepUHCTBA.

3neck OyneT Takke YMECTHO 3a0CTPUTh CBOE BHUMaHHUE TAaKXKe U Ha TOM, YTO
¢ (aKTOM YCTaHOBIICHHS NPOUCXOXKICHHS peOEHKa, POXKICHHOIO NpH
NPaKTHYECKOW  peanu3ali  TPOrpaMMbl  CyppOTaTHOrO  MaTEepPHUHCTBA,
CBA3BIBACTCA OrpoMHO€ MHO>XECTBO u COIMYTCTBYIOIINX CHO)KHOCTeﬁ,
MPaKTHYECKN HE IOJBEPTaBIIMXCS paHee HaydHOMY ocMbIcieHHio. OnHOl u3
TaKOBBIX, B YAacCTHOCTH, SBISIETCS JICTAIBHO JOMYCTHMas BO3MOXKHOCTh
B3BICKaHMS aIMMEHTOB Ha COJAEPXKAHHE TakKoro peOcHKa MO TpeOOBAHHIO
CyppOTaTHOM MaTepH, 3allMCaHHON B KauyecTBE €ro IOPUAMYECKOTO POAMTEIS, C
JIOHOPA CIIEPMBI: TaK, MPSMO 3aKOHOM 3TO HE 3alpeIlacTcsl Ha CEroxHSIIHUN
neHb. K cioBy, cpopMHpOBaHHOH CymeOHON TMpaKTHKE W3BECTHBI TaKHE
npumepsl: Tak, B 2019 rogy Bepxosusiit Cyn PO noareepaun HeoOX0aUMOCTb
0CBOOOX/ICHUS JIOHOPOB TIOJIOBBIX KJIETOK (KOTOPBIM, KCTATH, SIBJISIETCSI B TAKOM
cilydae ¥ TeHETUUECKHH OTell POXKJIEHHOTO peOeHKa, SBISFOLIETOCs 3aKa3qHKOM
0 JIOTOBOPY CYppOraTHOrO MaTepUHCTBA) OT YIUIAThl QJUMEHTOB Ha
POXKIEHHOTO pebeHKa B paMKax MPAaKTHUECKOH peaau3aluyl IpOrpaMMbl
CyppOraTHOTO MAaTepHUHCTBA, B CIyYasX, €CJIM B Ka4eCTBE IOPUIANUECKON MaTepu
pebenka ObuTa 3amucana cypporatHas Mathl. [IpesicTaBisercss HEOOXOUMBIM Ha
3aKOHOJIAaTEIFHOM YpPOBHE BOCHPHHATH JaHHYI0 To3unuio Bepxoaoro Cyna
P®, npsiMo 3ampeTHB B3bICKAHHE QJIMMEHTOB C T€HETHYECKOTrO OTHa peOeHKa, B
CIIydasix, €CIId CypporaTHasi MaTh peIlnia OCTaBUTh ero cebde.

Kpome TOro, MMeroTcss Ha NpPaKTHKE CJIOXKHOCTH M C MPEJIOCTaBICHUEM
MATEPHUHCKOI'0 KanuTajla €AWHCTBECHHOMY pPOJUTEIIO, OTIY AOBOUX ,ueTeﬁ,
POXKIEHHBIX CYpPPOTaTHOW MaTepbio, O YeM CBUETEIHCTBYET COOTBETCTBYIOIIEE
nocra"oBieHuss KoncrtutyimonHoro Cyna P®. CornacHo TaHHOMY pPELICHHIO
CyAa OTLE JBYX JAEBOYEK, POXICHHBIX IPH HCIIOJIB30BAHHHM TaKOTO MeEToja
BCIIOMOTATEJIbHBIX PENPOAYKTUBHBIX TEXHOJIOTHHI, M 3aIIMCAaHHOTO B KAUYeCTBE MX
€IMHCTBEHHOTO  POAMTENSI, IOJMY4WI OTKa3 B  HPEJOCTaBICHUH €My
MaTEepUHCKOro KaluTaja, B BUIY OTCYTCTBHUS MPSMOTO YKa3aHUs €ro B IEpeuHe
JML, UMEIOLIMX NpaB Ha 3TO, B copepxaHuu cT. 3 dDenepanbHoro 3akona «O
JOMOJIHUTECIIBHBIX MEpax FOCy}IapCTBeHHOﬁ TOAACPIKKHN CCMCﬁ, HMCIOIIUX
JeTeit», KoTopast Oblila IpU3HaHA HEKOHCTUTYIIMOHHOM, B BUY AWCKPUMHHAILIUN

1 Omnpenenenne Bepxosaoro Cyna Poccuiickoit @enepanuu ot 02 urons 2019 . mo nemy
Ne Ne 64-KIT9-6. URL: http://vsrf.ru/stor_pdf.php?id=1783934 (mara oOpareHus:
07.05.2022).
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Takux poputenel aereifl. OnHako, Opu OOpAIEHMH K IOJIOKEHMSAM JaHHOTO
(heneparbHOTO 3aKOHA, MBI BHJUM, YTO B CTaThe 3 TO-TPEKHEMY HE HMECTCS
COOTBETCTBYIOIIEIO YKa3aHHWs Ha TO, a, 3HAYUT, OpoOJieMa Ha TNPaKTHUKE
COXpAHSETCs, 10 BHECCHHUS] COOTBETCTBYIOLIMX H3MEHEHHH, KOTOpPbIC, Ha HAlll
B3IUIsi/I, JOJDKHBI OBITh BHECCHBI KaK MOXKHO ObICTpee, B IIEIX 00eCHedeHUs
MpaB 1 3aKOHHBIX HHTEPECOB PeOCHKA.

Wtak, 10 pe3ynbTataM IMpPOBEJCHHOTO HCCIEIOBaHUS HAMH ObUIN
c(hOpMYIHPOBAHBI CICAYIOIINE KPATKUE, 3HAYUMBIC BHIBOJIBI:

- HEOOXOAMMO B IEISIX  pa3pellieHHs MPOOJIEeMbl  YCTAHOBJICHUS
MPOUCXOXICHUS peOCHKA, POXKICHHOTO TMPH MPAKTUYCCKON peamu3alu
MPOTpaMMbI CyppOTaTHOTO MATCPUHCTBA, YCTAHOBHTh Ha 3aKOHOAATCIHLHOM
YpOBHE NPHOPUTET POAUTEIBCKUX NPAB B OTHOLICHUU POXKJIEHHOTO peOeHKa ero
FCHETHYECKUX  POJAUTENCH, SBISAIOMIMXCSA  3aKa3uuKaMH [0  JIOTOBOPY
CYppOraTHOTO MaTEpUHCTBA, a HE €r0 CYppOraTHON MaTepH;

- HEOOXO/IMMO YCTAHOBHTH MPSMON 3aKOHOJATENbHBIN 3alpET HA B3bICKAHHUE
AIMMEHTOB Ha COJepiKaHHe peOCHKA, POMKAECHHOTO CYppPOTaTHOW MaTephio, C
JIMIIA, IBUBILIETOCS TOHOPOM CIIEPMBI;

- HEeoOXOAMMO 3aKpenuTh Ha 3aKOHOJATENIbHOM YpPOBHE  IIPaBo
€UHCTBEHHOI'O POJUTEINA, OTLA JBOUX JETed, POXKIEHHBIX CyppOraTHOH
MaTephlo, Ha MOJIyUYCHHE MATEPUHCKOTO KaluTaIa.

Mpl mosiaraeM, 4TO B JaibHEHIIEM HAYYHBIC UCCICIOBAHUS JOJIKHBI OBITh
MOCBSIIIEHBI  Oojiee  JeTalM3UpOBAaHHOW pa3paboTke mpobiieM MPaBOBOTO
pEryJupoBaHusl MPABOOTHOIICHHH, BBITEKAIOIMX K3 (aKkTa yCTAHOBICHHUS
MNPOUCXOXK/ICHHST peOeHKa, POXKICHHOTO IMPU IPAKTHYECKOH peanu3anuu
OporpaMM CyppOTaTHOrO MATEPHHCTBA, Kak Hauboiee crabomMy MeCTy Ha
CEerOJIHAIIHU JIeHb B OTEUECTBEHHO MPaBOBOI HayKe.
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