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Brimrycku sKypHaiia u3garoTcs B AByX JacTsax: A u B. [lepuoguanocts yactu A — 12 HOMEpOB B TOZ.

IlepnogmanocTs 9acti B — 12 HOMEpOB B ro.

Bce crathu, myOnuKyeMmble B KypHaie, pEleH3UPYIOTCS WICHAMH PEICOBETa U PEAKOJUIETHH, a TaKKe
IPYTUMH BEAYILUMH YUCHBIMH.

KepumoB Ausexkcanap JKaHrupoBu4 — IOKTOp fopuamdeckmx Hayk (5.1.2; 5.1.5), mpodeccop, wneH
OKCNEepTHOTO CcOBETa NMpH YIOJHOMOYEHHOM IO IpaBaM 4enoBeka B P®, rnaBHBIM Hay4yHBIH COTPYIHUK
HucTnTyTa rocysapersa n npasa Poccuiickoil akaneMnu HaAyK — ITIaBHBIA peJakTop JKypHaia.

HcaenkoBa Oxcana BiaagumupoBHa — nokTop fopunndecknx Hayk (5.1.3), mpodeccop, wien Haydano-
KOHCYJIbTaTUBHOTO coBeTra npu BepxoBHom Cyne P®, 3aBenmyromas kadenpoid TpakIaHCKOTo IMpoiiecca,
CapaToBckasi rocyiapcTBeHHAsl IOPUANYECKAS aKaJleMHusl — 3aMECTUTEIb TJIaBHOTO Pe/lakTopa JKypHaJa.

Kypxkuna Oabra BsuecnaBoBHa — KaHAuWmaT fopuaudeckux Hayk (5.1.4), 3aBemyromas kadempoit
OpraHM3alid CyNeOHONW W TPOKYpPOPCKO-CIEACTBEHHOW NesTenbHoCTH, OpeHdyprekuii rocyiapcTBeHHBIH
YHUBEPCHUTET — 3aMECTUTENh TJIABHOTO PEIAaKTOPa IO HAIIPABJICHHIO « Y TOJIOBHO-TIPABOBLIC HAyKm» (5.1.4).

B xypHane paccMaTpuBarOTCs aKTyallbHbIE IPOOIEMbl TCOPUU U MIPAKTUKU POCCUHCKOTO, 3apyOEKHOI0 U
MeXIyHapoaHoro npasa. OCBEIIalTCs JUCKYCCHOHHBIE BOIIPOCH! TEOPETUKO-UCTOPUIECKUX, TOCY 1aPCTBEHHO-
MIPABOBBIX, ITMBHJIMCTHUYECKUX, YTOJOBHO-TIPABOBBIX W MEXIYHAapOAHO-TIPaBOBBIX HaykK. [Ipenmmaratorcs k
00CYKJIEHHIO OPUTHHATIbHBIE KOHILICIIIMA H COBPEMEHHbIC TPAKTOBKH MPABOBBIX TEOPHUH, MPOBOAUTCS aHATIH3
HOPMAaTHUBHO-TIPABOBBIX aKTOB U MIPAKTUKU UX IPUMEHEHUs. DOPMYyITUPYyIOTCS HAyYHO 0OOCHOBaHHBIE BHIBOJIBL,
MpenoXKeHUsT W PEeKOMEHJAIMM, HalpaBiICHHbIE Ha COBEPLICHCTBOBAaHHE 3aKOHOJATENbCTBA U
MPaBONPUMEHUTEIHHOH MPAKTUKU B 00JaCTH MyOIMYHOTO U YaCTHOTO MPaBa.

ABTOpaMy MaTepHajoB, PEICTABICHHBIX B )KypHaJe, SIBISIOTCS PYKOBOAUTENN U BEAYIIHNE CIICLUATUCTHI
TrOCYJapCTBEHHBIX OPraHOB M KOMMEpPYECKHX OpraHu3alui, pOCCHHCKHME U 3apyOeXHble YYeHBIE,
3aHUMAIOIIUECS PA3IMIHBIMU 00IACTIMH FOPUINIECKON HAYKH U IPAKTHKH, & TAK)KE ACTTUPAHTHI M IOKTOPAHTHL.

MHeHue pelakliii MOXKET He COBIaJaTh C MHEHHEM aBTOPOB.

Kypnan «Bonpocsl poccuiickoro u MexIyHapoIHOro mnpasa» BKmMoueH B «llepevyeHs peneH3upyemMbIX
HAYYHBIX M3IaHUMH, B KOTOPBIX JIOJDKHBI OBITH OIyOJIMKOBAaHBI OCHOBHBIC HayUHBIC PE3YJIBTAThl AUCCEPTALIU
Ha COMCKaHME YUEHOH CTeTeH! KaHIU/1aTa HayK, Ha COUCKaHUE YYeHON CTETIeHH IOKTOpa HayK» B COOTBETCTBUU
¢ npukazoM MuHoOpHayku Poccum ot 25 mrons 2014 1. Ne 793 ¢ n3MeHEHHSIMH, BHECEHHBIMU NPHKa30M
Muno6puayku Poccun ot 03 uronst 2015 1. Ne 560 (3apeructpupoBan MunuctepcTBoM roctuiinu Poccuiickoit
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Penaxkimmonusii coBeT

1o HanpaBJjeHuIo: 5.1.1. TeopeTHKo-HCTOPHUYECKHE IPABOBbIE HAYKH

Aab6oB Anekceii [IaBaoBHY — JOKTOp IOpUANYECKUX HAyK, podeccop, KaHAnAaT GUI0COPCKUX HAYK, podeccop
kadenpbl TEOpPUM M HCTOPUM TrocyAapcTBa W mpaBa Poccuiickoil TamoxxeHHo# axanemuu (PTA); mpodeccop
Bceepoccuiickoro rocynapctseHHOro yHuBepcureta rocturmn (PIIA Munrocta Poccun).

Ba6ypun Cepreii HukosaeBHY — JOKTOp FOPHIMYECKUX HayK, mpodeccop, 3aciayXeHHBIH aesiTenap Hayku Pd,
[pe3unent Acconnanuu ropuandeckux By3oB, [Ipesnnent MexnyHnaponHoit CliaBsiHCKOM akajeMHun HayK, 0Opa3oBaHus,
HCKYCCTB M KyJNbTypHl, ipodeccop MockoBckoro yuusepcurera uM. C.JO. Burre, HOCTpaHHBIH WwieH AKageMun HayK
A0xa3uu, TIIaBHBIH HAyYHBIA COTPYAHUK, IHCTHTYT rocymapcTBa u mpaBa Poccuiickoi akageMun HayK.

BbapanoB Biagumup MuxaijioBU4 — [IOKTOp IOPHOMYECKHX HAyK, Npodeccop, MOMOIIHUK HaYaJbHHUKA II0
WHHOBAI[MOHHOMY pa3BuTHIO HaydHoW pesternpHOCTH, ®I'KOY BO Hmxeroponackas axamemuss MuHHCTEpCTBa
BHYTpeHHUX nien Poccuiickoit ®denepanuu.

Kaumenko Aunekceii MBaHOBHY — JOKTOp IOpPHIOMYECKHX Hayk, mpodeccop, HagampHuWK Kadeapsl Teopuu
rocyaapcTBa u npaBa, MockoBckuii yauBepcuteT MBI Poccuu um. B.S. Kukots.

CraHkeBUY 3UTMYH/I AHTOHOBMY — JJOKTOp IOPUAMYECKUX HAyK, JeHCTBUTEIbHBIN wieH (akaneMuk) Poccuiickoit
aKaJeMUHU COIMANIBHBIX HAyK, JEHCTBUTENBHBIM TOCYIapCTBEHHBIM coBeTHUK Poccuiickoit ®epepannu 3-ro Kiacca,
coBeTHHK Tipe3usienTa Komneruu anBokatoB r. MockBbl « TAMUP.

IOpreB Cepreii CepreeBu4 — JOKTOp IOPUAMYECKHX HayK, mpodeccop, Mpeicenaresib MOCKOBCKOM KOJUIETHUH
anBokaToB "Mexperuon", mpodeccop kadeapbl MEKIyHAPOIHOTO MPaBa 1 MyOINYHO-TPABOBIX TUCIMILINH, Poccuiickast
akaJeMus aBOKaTypbl U HOTApHAaTA.

no HanpasJjienuio: 5.1.2. Ily6anyno-npaBoBbie (roCy1apCcTBEHHO-NPABOBLIE) HAYKH

BunokypoB Anekcannp IpbeBHY — JOKTOp IOpWAMYECKHX Hayk, mpodeccop, mpodeccop Kadeapb
MEXTyHapOIHOTO COTPYAHHUYECTBA B Chepe MPOKYPOPCKOH NESTEINbHOCTH, 00ECTIeUeHNs MPEACTABUTENBCTBA U 3AIIHUTHI
nHTepecoB  Poccuiickoit  ®enepann B MEXKTOCYJApCTBEHHBIX OpraHax, HHOCTPAHHBIX M  MEXIYHapOIHBIX
(MeXTroCyIapCTBEHHBIX) CylaxX, MHOCTPAaHHBIX M MEXIYHapOJHBIX TPETCHCKHX cynax (apOuWTpaxax), YHHBEPCHTET
npokypatypsl Poccuiickoit denepanuu.

Kepumos Anexcanap JkaHrupoBHY — IIIaBHBIN PEAAKTOP KypHANIa, JOKTOP IOPHIMYECKHX HAyK , Tpoeccop, WieH
DKCHEepPTHOrO0 COBETa MpH YTOJIHOMOYEHHOM IO NpaBaM uyesnoBeka B P®, rnmaBHbIA HaydHbId cOTpyIHUK MHcTuTyTa
rocyapcTsa u npasa Poccuiickoil akaieMuu Hayk.

OcunneB JImutpuii BiaauMupoBu4 — JOKTOp IOpHAMYECKHMX HaykK, npodeccop, npodeccop Kadenpsl
aJIMUHHCTPATUBHOIO NpaBa M aJAMUHHCTPATUBHON JESTEIHHOCTH OPraHOB BHYTPEHHHX A€M, Y PaIbCKUIl IOPUIMUECKUH
uHetutyT MBI Poccuu.

PoxnecrBenckasi TaTbsina JayapAoBHa — JOKTOp IOPUJIMYECKHX HaykK, mpodeccop, npodeccop Kadenpsl
¢uHaHCOBOTO MpaBa, MOCKOBCKUIA rocynapcTBeHHbI opuandeckuii yausepcurer uM. O.E. Kyraduna.

CanoBunkoBa Iammua JIMuTpumeBHa — JIOKTOp IOpHIMYECKHX HaykK, mpodeccop, mpodeccop Kadenpsl
KOHCTHTYLIMOHHOTO M MYyHHIUNaneHOro mnpaBa, YHuBepcuteT uMm. O.E. Kyradmna (MockoBckas rocyqapcTBEHHAs
IOpUANYECKas aKaZeMust).

Yepkacop KoncTrantuH BanepheBM4 — JOKTOp IOpHIMYECKHX HAyK, JOLEHT, mpodeccop Kadeaps
KOHCTHTYLIMOHHOTO M aJMHUHHCTPAaTHBHOTO INpaBa Bcepoccuiickoro rocymapcrBeHHoro ynusepcutera roctunuu (PITA
Mumtocra Poccun).

1o HanpasJieHnio: 5.1.3. YacTHo-npaBoBble (HUBHINCTHYECKHE) HAYKH

BarpoBa TarbsiHa AjleKcaHIPOBHA — JIOKTOpP IOPUIMYECKUX HAYK, JOLEHT, Bcepoccuiickuil rocynapcTBeHHBIN
yauBepcuret roctuiun (PITA Muntocra Poccnn), npodeccop xadeaps! rpakJaHCKOT0 M IPEANPUHUMATEIBECKOTO MpaBa.

Boromo6oB Cepreii AjiekcaHAPOBMY — JTIOKTOP IOPUIMYECKUX HAYK, Ipodeccop, 3acayKeHHBIH AeaTesb HayKu PO,
3aBEIYIOUIHHA OTJEIOM YKOJIOTHUECKOTO U arpapHOro 3aKOHOAATEeNbCTBA, MHCTUTYT 3aKOHOAATEECTBA U CPABHUTEIILHOTO
npasBoBeneHus npu Ilpasutenscte Poccuiickoit @enepanumu.

Bepmnno Hukonaii IMUTpHeBHY — JOKTOp IOPHANYECKHX HAyK, JOLEHT, mpodeccop Kadeapsl 3eMeIbHOTO H
3KOJIOTMUYECKOTO IpaBa, PoccuiicKuil rocy1apCTBEHHBIA YHUBEPCUTET IIPABOCY JUSI.

TonoBuna Caetrsiana FOpbeBHA — OKTOp IOPUIMYECKUX HAyK, mMpodeccop, 3aBeayromas Kadeapoid TpymaoBOTO
mpaBa, Y palbCKuil rocyiapcTBeHHbl yHuBepcuteT UM. B.d. Skosnesa, 3acmyxenHslil opuct Poccuiickoit ®enepannu.

3emusikoBa I'anuna JleOHUA0BHA — TOKTOP IOPUANYECKHUX HAYK, TOLUEHT, BEAYLIUH HAy4HbII COTpYyAHUK, THCTUTYT
rocyapcTBa 1 npasa Poccuiickoll akageMun Hayk.

HcaenkoBa Oxcana BaagnMupoBHA — 3aMeCTHUTENb IJIaBHOTO PEAAKTOPA, IOKTOP IOPHIMYECKNX HayK, npodeccop,
e HayuHo-koHCynbTaTuBHOrO coBera npu BepxosHom Cyzae P®, 3aBenyrommuii kadeapoit rpaxaaHcKoro mpoiecca,
CaparoBckas roCyJapCTBEHHAs I0pUNUECKast aKaIeMHUsL.

IIpacosio Bopuc BinaguMupoBH4 — KaHAWIAT IOPUANYECKUX HAyK, JOLEHT, JOLUECHT KadeIpbl IpakAaHCKO-
MPaBOBBIX AWCIMILINH., POCCHACKNI TOCYAapCTBEHHBIM YHUBEPCUTET HE(DTH U raza (HallMOHAJBHBIA HCCIIETOBATEIbCKUI
yuusepcuret) uMm. .M. I'yOkuHa.



CosoBbeBa TaTbsiHa BiraguMHpoOBHA — JTOKTOP IOPHAMYECKUX HAYK, AOLEHT, podeccop Kadeapsl rpaskaaHCKOTo
nporecca, CapaToBckas rocyAapCTBEHHAs IOPUIUUECKAs aKaJdeMusl.

Ty:xkunoBa-Opaanckasi Enena MapkoBHa — JOKTOp FOpHIMYECKHX HayK, mpodeccop, 3aBeayromias kadeapoi
rpakAaHCKOTo npasa, HCTUTYT npaBa, balkupckuii rocy1apCTBEHHbIH YHUBEPCUTET, 3aCITy>KEeHHBIN I0pHUCT PecryOnnku
bamkoprocran, 3acmyxeHHbIH gesTens Hayku PecnyOmuku Bamkoprocran, [loué€rHblii pabGOTHHK — BBICIIErO
mpodeccHoHaIbHOTO 00pa3oBanus PO.

XubikuH I'ennaamii BajeHTHHOBHY — TOKTOP IOPUANICCKIX HAYK, AOICHT, Mpodeccop Kadeapsl TPYIOBOTO MpaBa,
MI'Y um. M.B. JIomoHOCOBA.

10 HanpasBJeHHIO 5.1.4. YTro10BHO-IPABOBBIEC HAYKHU

ActanuH Buxktop BukTOpoBHMY — JOKTOpP IOpPHOMYECKHX HayK, Ipodeccop, 3aBEAYIOUIHH OTAEIOM
3aKOHOJATENbCTBA M CPaBHUTEIBHOIO TIIpaBa WHTENICKTyaldbHOW COOCTBEHHOCTH, PecrmyOnukaHCKuil HaydHO-
HCCIIE0BATEIbCKUI HHCTUTYT UHTEIUIEKTYIbHONH COOCTBEHHOCTH.

BosnocoBa Honna FOpbeBHa — MOKTOp OpUANYECKHX HayK, [lodeTHBINH pabOTHUK BBICIIETO MPOQECCHOHATLHOTO
o0pa3oBaHus, JOICHT, 3aBEAYIOMHUN Kadenpoil yroiroBHOTo npaBa, OpeHOYypreKuil roCcy1apCTBCHHBI YHHBEPCHUTET.

I'opuienkos I'ennaanii HukosiaeBUY — TOKTOp FOPHIMYECKHX HayK, Ipodeccop, mpodeccop Kadenpbl yroIoBHOTO
nmpasa U Ipouecca, HannonanbHelil uccnenoBatenbckuil Hukxeropoiackuil rocynapcTseHHbll yHuBepcurer um. H..
JlobaueBckoro.

I'puropreB Bukrop HuxonaeBM4 — NOKTOp IOPUAMYECKHX HayK, Mpodeccop, BEeIyIIMil Hay4HBIH COTPYIHHK
IpyNIbel TOATOTOBKM HAyYHO-NEAArOrMYeCKHX M HAay4HBIX KaJpoB ammapaTa YYEHOTO CEKpeTapsi, aJbIOHKTYPHI,
JNOKTOpaHTypbl DefepanbHOr0 Ka3eHHOTO yupexacHus «HayuHo-uccneaoBaTenbCKuii HHCTUTYT DeaepanbHoi iy KOs
HCTONHEHUs HakazaHus Poccum».

Jyrwonos Biaagumup Ky3bMu4 — IOKTOp I0pHANYECKUX HayK, npodeccop, [Ipodeccop kadenpsr «YTosoBHOE IPaBo
u npouecce» GI'BOY «ToabATTUHCKUI rocyJapCTBEHHBI YHUBEPCUTETY.

Eropos Huxonaii Hukos1aeBu4 — TOKTOp IOPHINYECKHUX HAYK, podeccop, mpodeccop Kadeapsl KpUMHHAITUCTHKH,
opuInIecKkuil pakyapTeT, MOCKOBCKHUI rocynapcTBeHHEBIH yHIBepcuTeT M. M.B. JlomoHOCOBA.

Kypknna Oubra BsideciaBoBHA — 3aMeCTUTENb INIABHOTO PEAAKTOpA MO HANPABICHUIO «YTOJIOBHO-IIPABOBBIE
Haykm» (5.1.4), KaHIUAAT IOPUINYCCKUX HAYK, TOIICHT, 3aBeayrolas kad)eapoil opraHnu3aliui CyAe0HONH U IPOKYPOPCKO-
CJIeJICTBEHHOM AeaTenbHocTH, OpeHOYprekuii rocy 1apcTBEHHBIN YHUBEPCHUTET.

3axapueB Cepreii MBaHOBHY — JOKTOp IOPUAMYECKHX HAYyK, OLEHT, COBETHHK T'€HEPaJbHOTO IHUPEKTOPa,
pEeNTHHTOBOE areHTCTBO «IKcnepT-PAy.

HUcnamoBa JabHapa PadmcoBHa — KkaHIMIAT IOPUIMYECKUX HAyK, JOLEHT, JOUEHT KadeApbl MPOKYPOPCKOro
Ha/130pa M Yy9acTHsl IPOKYpopa B PACCMOTPEHUH YTOJOBHBIX, TPAXKAAHCKUX U apouTpaxHbix nen, CankT-IletepOyprexuii
IOPUINYECKAN HHCTUTYT ((prman) YHuBepcuTeTa npokyparypsl Poccuiickoit deneparmm.

Kappamesckass Mapuna BiaaguMupoBHa — JOKTOp IOpHIMYECKHX HaykK, Ipodeccop, mpogeccop kadempb
KpuMuHanuctuku, MockoBckuil yausepcurer MB/I Poccuun um. B.S. KukoTs.

JIutBunoB Hukoaaii JIMmuTpueBuY — JOKTOP IOPUIUYECKUX HAYK, JOLIEHT.

MouceeBa TaTbsina ®egopoBHAa — JOKTOp IOPHAMYECKHX HaykK, mpodeccop, 3aBemyromias Kadeapod cymeOHBIX
JKCHEPTU3 U KPUMHHAIUCTHKY, Poccuiickuil rocy JapCTBEHHBIH YHUBEPCUTET IPABOCY HSL.

HectepoB Anatoumii BacuiabeBHM4 — JOKTOp IOPUIMUYECKHX HAyK, Mpodeccop, TIABHBIM HAYyYHBIH COTPYIHHK,
Poccwuiickuit henepanbHbIil LIEHTpP CYAEOHOM IKCIIEPTH3HI.

10 HanpasJieHHIO: 5.1.5. MexkayHapoAHO-IIPABOBbIE HAYKH

Kepumos Anexcanap JkaHrupoBUY — TIaBHBIA PEAAKTOP KypHAJa, TOKTOP IOPUANIECKIX HAYK , Ipodeccop, GWieH
OKCIIEpPTHOTO COBeTa MpH YIOJIHOMOYEHHOM IO TpaBaM uenoBeka B P®, riaBHBIN HaydHBIM coTpynHHK MHCTHTyTa
rocynapcTsa u npasa Poccuiickoil akaieMuu HayK.

IMaBnos IlaBen BaaguMuMpoBHY — [OKTOp IOPHOMYECKHX HAyK, JOKTOP JKOHOMHYECKHX HayK, mpodeccop,
mpodeccop kadeapsl SIKOHOMUKH NpenpuaTust, MHCTUTYT ynpaBiIeHNs B SKOHOMHYECKUX, IKOIOTHIECKUX U COIHAIbHBIX
cucremax, FOXHBIH (eaepanbHbIil YHUBEPCHUTET.

CanpikoBa Juabmupa JleHapoBHa — KaHAMIAT OpHAMYecKMX Hayk («MexayHaponHoe npaBo; EBpormeiickoe
IIPaBoO»), JOKTOp MoJUTHYecKHX Hayk («llomuTnueckre npoOseMbl MEKAyHAapOIHBIX OTHOIICHWH, IJI00AJIBHOIO |
PETHOHAIBHOTO PasBUTHS»), MPOQECCOp, HCIOIHUTENBHBIN AupekTop, POoHA CONEHCTBHS CTPATErHYeCKOMY AHAIOTy U
MapTHEPCTBY.

MymuiioB Baaguvup MuxaiiaoBud — JOKTOp IOpUINYECKHX HAYK, Tpodeccop, 3acimykeHHbIH opucT Poccuiickoit
denepanyy, 3aBexyrommi Kadenpod MeXIyHapoIHOro TIpaBa, Bcepoccuiickas akajeMHs BHEIIHEH TOPTOBIH
MuHucTepcTBa 3JKOHOMUYECKOro pa3surus PO.

IOuTHH Mapk JIbBOBHY — OKTOP IOPHIUYECKUX HAyK, podeccop, 3aBeayomuil kageapoil eBpomeickoro npasa,
MOCKOBCKHH rOCyAapCTBEHHBIA HHCTUTYT MEKIYHAPOTHBIX OTHOIICHHH (YHUBEPCUTET) MUHHCTEPCTBA MHOCTPAHHBIX eI
Poccuiickoit denepanuu.



Editorial Board

5.1.1. Theoretical and historical legal sciences

Al'bov Aleksei Pavlovich — Doctor of Law, PhD in Philosophy, Professor, Professor at the Department of the theory
and history of state and law, Russian Customs Academy, Professor at the All-Russian State University of Justice (Russia).

Baburin Sergei Nikolaevich — Doctor of Law, Professor, Honored Scientist of the Russian Federation, President of
the Association of Law Universities, President of the International Slavic Academy of Sciences, Education, Arts and
Culture, foreign member of the Academy of Sciences of Abkhazia, Professor at Moscow Witte University, Leading
Researcher at the Institute of State and Law of the Russian Academy of Sciences (Russia).

Baranov Vladimir Mikhailovich — Doctor of Law, Professor, Assistant to the Rector for Innovative Development of
Scientific Activities, Nizhny Novgorod Academy of the Ministry of Internal Affairs of the Russian Federation (Russia).

Klimenko Aleksei Ivanovich — Doctor of Law, Professor, Head of the Department of the theory of state and law,
Vladimir Kikot Moscow University of the Ministry of Internal Affairs of Russia (Russia).

Stankevich Sigmund Antonovich — Doctor of Law, Full Member (Academician) of the Russian Academy of Social
Sciences, Full State Councilor of the Russian Federation (the 3rd class), Advisor to the President of the Moscow Bar
Association "TAMIR" (Russia).

Yur'ev Sergei Sergeevich — Doctor of Law, Professor, President of the Moscow Bar Association "Mezhregion”,
Professor at the Department of international law and public law disciplines, Russian Academy of Lawyers and Notaries
(Russia).

5.1.2. Public legal (state legal) sciences

Vinokurov Aleksandr Yur'evich — Doctor of Law, Professor, Professor at the Department of international
cooperation in the field of public prosecutors' activities, ensuring representation and protection of the interests of the Russian
Federation in interstate bodies, foreign and international (interstate) courts, foreign and international courts of arbitration
(commercial courts), University of the Prosecutor's Office of the Russian Federation (Russia).

Kerimov Aleksandr Dzhangirovich — Journal's Chief Editor, Doctor of Law, Professor, member of the Expert
Council under the High Commissioner for Human Rights in the Russian Federation, Chief Researcher at the Institute of
State and Law of the Russian Academy of Sciences (Russia).

Osintsev Dmitrii Vladimirovich — Doctor of Law, Professor, Professor at the Department of administrative law and
administrative activities of internal affairs bodies, Ural Law Institute of the Ministry of Internal Affairs of the Russian
Federation (Russia).

Rozhdestvenskaya Tat'yana Eduardovna — Doctor of Law, Professor, Professor at the Department of financial law,
Kutafin Moscow State Law University (Russia).

Sadovnikova Galina Dmitrievna — Doctor of Law, Professor, Professor at the Department of constitutional and
municipal law, Kutafin Moscow State Law University (Russia).

Cherkasov Konstantin Valer'evich — Doctor of Law, Docent, Professor at the Department of constitutional and
administrative law, All-Russian State University of Justice (Russia).

5.1.3. Private legal (civilistic) sciences

Batrova Tat'yana Aleksandrovna — Doctor of Law, Docent, Professor at the Department of civil and business law,
All-Russian State University of Justice (Russia).

Bogolyubov Sergei Aleksandrovich — Doctor of Law, Professor, Honored Worker of Science of the Russian
Federation, Head of the Department of environmental and agrarian legislation, Institute of Legislation and Comparative
Law under the Government of the Russian Federation (Russia).

Vershilo Nikolai Dmitrievich — Doctor of Law, Docent, Professor at the Department of land and environmental law,
Russian State University of Justice (Russia).

Golovina Svetlana Yur'yevna — Doctor of Law, Professor, Honored Lawyer of the Russian Federation, Head of the
Department of labor law, Ural State Law University (Russia).

Zemlyakova Galina Leonidovna — Doctor of Law, Docent, Leading Researcher at the Institute of State and Law of
the Russian Academy of Sciences (Russia).

Isaenkova Oksana Vladimirovna — Deputy Chief Editor, Doctor of Law, Professor, member of the Scientific-
Consultative Council under the Supreme Court of the Russian Federation, Head of the Department of civil procedure,
Saratov State Law Academy (Russia).

Prasolov Boris Vladimirovich — PhD in Law, Docent, Associate Professor at the Department of civil law disciplines,
Gubkin Russian State University of Oil and Gas (Russia).

Solov'eva Tat'yana Vladimirovna — Doctor of Law, Docent, Professor at the Department of civil procedure, Saratov
State Law Academy (Russia).

Tuzhilova-Ordanskaya Elena Markovna — Doctor of Law, Professor, Honorary Worker of Higher Professional
Education of the Russian Federation, Honored Lawyer of the Republic of Bashkortostan, Honored Worker of Science of
the Republic of Bashkortostan, Head of the Department of civil law, Bashkir State University (Russia).

Khnykin Gennadii Valentinovich — Doctor of Law, Docent, Professor at the Department of labor law, Lomonosov
Moscow State University (Russia).



5.1.4. Criminal legal sciences

Astanin Viktor Viktorovich — Doctor of Law, Professor, Head of the Department of legislation and comparative
intellectual property law, Republican Scientific Research Institute of Intellectual Property (Russia).

Volosova Nonna Yur'evna — Doctor of Law, Docent, Honorary Worker of Higher Professional Education of the
Russian Federation, Head of the Department of criminal law, Orenburg State University (Russia).

Gorshenkov Gennadii Nikolaevich — Doctor of Law, Professor, Professor at the Department of criminal law and
procedure, Lobachevsky State University of Nizhny Novgorod (Russia).

Grigor'ev Viktor Nikolaevich — Doctor of Law, Professor, Leading Researcher at the Research Institute of the Federal
Penitentiary Service of the Russian Federation (Russia).

Duyunov Vladimir Kuz'mich — Doctor of Law, Professor, Professor at the Department of criminal law and procedure,
Togliatti State University (Russia).

Egorov Nikolai Nikolaevich — Doctor of Law, Professor, Professor at the Department of forensic science, Lomonosov
Moscow State University (Russia).

Zhurkina Ol'ga Vyacheslavovna — Deputy Chief Editor at the area of "5.1.4. Criminal legal sciences", PhD in Law,
Docent, Head of the Department of the organization of judicial, prosecutorial and investigative activities, Orenburg State
University (Russia).

Zakhartsev Sergei Ivanovich — Doctor of Law, Docent, Advisor to the CEO, Expert RA rating agency (Russia).

Islamova El'nara Rafisovna — PhD in Law, Docent, Associate Professor at the Department of public prosecutors'
supervision and participation of public prosecutors in criminal, civil and commercial proceedings, Saint Petersburg Law
Institute (branch) of the University of the Prosecutor's Office of the Russian Federation (Russia).

Kardashevskaya Marina Vladimirovna — Doctor of Law, Professor, Professor at the Department of forensic science,
Vladimir Kikot Moscow University of the Ministry of Internal Affairs of Russia (Russia).

Litvinov Nikolai Dmitrievich — Doctor of Law, Docent (Russia).

Moiseeva Tat'yana Fedorovna — Doctor of Law, Professor, Head of the Department of forensic examinations and
forensic science, Russian State University of Justice (Russia).

Nesterov Anatolii Vasil'evich — Doctor of Law, Professor, Chief Researcher at the Russian Federal Center of Forensic
Science (Russia).

5.1.5. International legal sciences

Kerimov Aleksandr Dzhangirovich — Journal's Chief Editor, Doctor of Law, Professor, member of the Expert
Council under the High Commissioner for Human Rights in the Russian Federation, Chief Researcher at the Institute of
State and Law of the Russian Academy of Sciences (Russia).

Pavlov Pavel Vladimirovich — Doctor of Law, Doctor of Economics, Professor, Professor at the Department of
enterprise economics, Southern Federal University (Russia).

Sadykova El'mira Lenarovna — PhD in Law ("International Law; European Law"), Doctor of Political Science
("Political Problems of International Relations, Global and Regional Development"), Professor, Executive Director,
Foundation for the Promotion of Strategic Dialogue and Partnership (Russia).

Shumilov Vladimir Mikhailovich — Doctor of Law, Professor, Honored Lawyer of the Russian Federation, Head of
the Department of international law, Russian Foreign Trade Academy (Russia).

Entin Mark L'vovich — Doctor of Law, Professor, Head of the Department of European law, MGIMO University
(Russia).



CoxaepxxaHue

Teopemuxo-ucmopuuecxue npaeoeévle HaAyKu

IlnatonoB Auapeit Baagumuposuy
3yeB Anjapeii BsaueciaBoBuu
Becennna BajsentuHa AjlekceeBHa
Typosa Bukropusi EBrennesna
CpaBaurensHoe npaBoBeicHUE B Poccui B KOHIIE XIX-XX BEKOB ....ceevuveriireririreerrerasineesresssrnessnessnes

1o JInHI0AHBb
CpaBHeHue MpaBoBOM KyIbTypbl KuTas u Poccuul B COMUATUCTHUCCKII TIEPUO - ..vvveneveerereraeneesnrenanens

Ilybnuuno-npasogwie (20cyoapcmeeHHO-RPABOBbIE) HAYKU

I'anonenko Mapust BukTopoBHa
I'anonenko Apuna BukTopoBHa
[Ipobnems! ocymecTiaeHus GenepaibHOro rocyAapcTBEHHOIO MOXKAaPHOTo Hai30pa Kak
(hOpMBI OIIEHKH COOTBETCTBHS OOBEKTOB 3aIIUTHI TPEOOBAHUSM MOKAPHON O€30MACHOCTH.......... ...

I'yceiinoB I'agzkn MaromeakaMmuioBuy
Pukmaryianaesa Kaprapust BanuiouiaeBHa
Xuzpubexon Xuzpubexk Maruncosuu
AcenbaepoB Maromen U3myTtanHoBrnY
[IpoGieMHbIE aCIIEKThI COLMANIBHOMN paObOThI C MOJIOABIMU ceMbsiMU PecniyOnuku Jlarectad. ...............

Koconanos Muxani ®PexopoBuy
YcnoBuS M KOHCTUTYIIMOHHBIC OTPAHUYCHISI PEIEIIINN MEXK TyHAPOTHO-TIPABOBBIX
CTAHAAPTOB B PD....ooiiiiiiiii et e e r e e s r e e snr e e s e e rneennreeennes

Borareipesa IOmsa BragumMupoBHa
AHanM3 COCTOSHUS aIMUHUCTPATUBHO-TIPABOBOTO PETYINPOBAHUS MOHUTOPHHTA
MPaBONPUMEHEHHS B ACATETEHOCTH OPTAHOB BHYTPEHHUX JICIT ... veuvesreseereseeesressessresnesseessesseesnessesseennes

Ceicosiernna Oxcana I'eoprueBna
OO0 acriekTax JesITeNTbHOCTH OPTaHOB BHYTPEHHUX JIETl 10 OKa3aHUIO COIEHCTBUS
T00pOBOILHOMY TIepeceNieHnto B Poccuiickyro denepariio COOTeUeCTBEHHUKOB,
TIPOIKUABATOIIIHX 38 PYOCITKOM. ... eveueiuristeestentiesrestesteetesbeesseabesseesbesbeesbesbeese e besbeeneeabeesbenbeebe e besbeennenbeeneennis

Yypaxuu Ilerp UropeBuu
OCHOBBI CYZICOHOM CUCTEMBI KHIKECTBA IMOHAKO .....veeuveertiesieesiiesiressteateebeesteesteestnessneesneesseesieesnnesnnesnns

Yysaxuu [lerp Uropesny
JloroBopHas MpaBOCMOCOOHOCTD MEKIYHAPOIHBIX OPTAHMBAIIHI ... cc.veerveeriierirerirenreeteesreesiee e eneenneens

Tomy3os Imutpuii UBanoBu4
[TonsiTHe MexaHU3Ma peanu3aly U 3allUThI paB yesnoBeka B Poccuiickoil Deepatuu .........ceeuveeee

I'oabimkoBa OJbra AllekceeBHa
MopnukoBa TaTbsina Hukos1aeBHa
IHonomapena KQausa IOpseBHa
®omuna Mapus I'eHHagueBHa
WHCTUTYT HACTABHUYECTBA HA TOCYIAPCTBEHHOM TpaxIaHCKON Cyk0e (dacth 1) ..o,

Mexa Bukropusi AJieKCaHAPOBHA
PerynupoBanue peanuzaiiuy HallMOHAIBHBIX MTPOEKTOB B Poccuiickoit @enepannu: mpodieMsl
T TIEPCIIEKTUBBI PABBHTHS . .....viiviiiiiiitii it shie bt st sibs bbb bbb e b e s b e s bbb b e b e b e s b e b b et e et

BperkoBa EnmzaBera MuxaiijioBHa
Oco0eHHOCTH OTIpEICIICHHS ITPOTYKTOBBIX TPAHHUII B JIENIaX O 3JI0yTIOTPeOIeHNH
JOMHUHHUPYIOUTAM ITOJIOKEHUEM HA ITADPOBBIX PBIHKAX ..veeuvverrrrssreasreesseesseessessnessessseesseesseesneaneanseenseens



Yacmno-npasossle (yueuaucmuiecKue) HayKu

Kyaaruna Hesuin IlaBiioBHa
Kynarun Oaer AsiekcaHapoBHY
K BOTIPOCY O JTOCTYITHOCTH TIPABOCYITHS «....veuvveseeteentesteaseessesseesaesseessesaesssessesseessessesssessessssssessesssessesseesses 120

Bpounckass Mapus BinagumupoBHa
JAyounckas Onus BaaauciaBoBHa
banauna Bukropus BsayeciaBoBHa
bankoBckas rapaHTHs Kak CItoco0 obecrieueHusT 00s13aTeIbCTB: MEXaHU3M JICUCTBHS H
BO3MO’KHBIE TPYAHOCTH TP TIPHMEHEHHIH ......evvvereriereesreesreesnesssseasneesseesseessesssnessnessneesneessesssnsssnsenneenseens 129

bannypuna Haraabs BiaagumuposHa
I'aBpuaos Bragucaas CepreeBu4
Cupotkun Uibs AjiekceeBUY
K Bompocy o TpancrpaHnYHOM 0aHKPOTCTBE B COBPEMEHHOUN FOPUIIMUECKOMN MPAKTHKE. ... vvevveenreaneens 136

BaccanaTuii 7Kanna BacunbeBHa
Mumuna Kcenust Muxaitiopna
HekoTopsie ipo0aeMbl IPY IMPOBEACHUH M OI[CHKE SKCIIEPTU3 B IPAXKTAHCKOM IPOIIECCE. . vevverrveareesns 145

Sumnynaaros Tumyp ABazoBuu
[Ipobnema orpannyeHys: NPUHLIUIIA CBOOOIBI JOTOBOPA NPEUMYIIECTBEHHBIM IPABOM
TTOKYTIKH B KOPTIOPATHBHOM TIPABE ... .veuveesreeseresereruressreesseessesssesssseasnsaseessesssesssnessnessseassesssesssnsssnsenneenneens 156

Cyaeiimanoa Muceii UzaMyTHHOBHA
AKKayHT B COITMAITBHBIX CETAX KaK MUPPOBOU aKTHUB: BOIPOCHI II(PPOBOTO HACIEAOBAHU ...........n.... 162

Mouceenko Muxaunia UBanoBuu

Mo lennc AHATOJIbEBUY
[IpaBoBOE perynupoBaHre HHCTUTYTA 00s3aTEIHLHOMN JI0JIM B HACJICACTBE B 3aKOHOIATEIILCTBAX
TOCYAAPCTB EADC ...ttt ettt r et 170

AHap0aeB JJgap AJrannaposuyd
3apyOesKHBIN ONBIT peaan3alui KOHLIECCHOHHOTO IPABOBOTO PETYITHPOBAHMSL. «..c..veveevereseeesrenresneennes 178

I'esarmeB Maromen AronoBu4
YacTHble (Herocy1apCTBEHHBIE) MPEANPHUATHS KaK CyOBEKThl aIMUHUCTPATHUBHBIX
MPABOOTHOMIEHUH. CHEIMPUKA CTATYCA ..e.vevvereseesrerreeseisresseesresseessesnesseesnesseesrssnesssesnesseesnesseenssneseenns 188

Jlanmna Ilonnna CepreeBna
[IpaBoBoe perynupoBaHue UCTIOIH30BAHNUSA OTXO0JIOB HEPOTIOIB30BAHMS: HOBEIIIBI ...vcevvvervvierienreanneans 196

YepenxkoBa Mapus 'epmanoBHA
AHareHe3 COBETCKOTO MEPHO/Ia O HEOKA3aHUH WIM HEHAJIEKAIEM OKa3aHUN MEIUITTHCKON
15 0000Y(0) 1117 SUURRUR 205

KosTyn Hanexna AnatonbeBHa
dymenko Tarbsina IIaBnoBHa
[IpobnemHbIe BOIIPOCHI MPABOBOTO CTATYCa HECOBEPILIEHHOIETHUX CIIOPTCMEHOB .....vvvvverreieenreresneenes 213

HoBukor Asiekceii BasepbeBu4
Cratyc sKcnepTa B IPaBOBOM HMPOCTPAHCTBE POCCHM........coiiiiiiiiiiiicee e 222

P3aes Pamuab I'ymmar oruisl
CBepxuMITepaTHBHbIE HOPMBI X MEXTYHAPOTHBIA KOMMEPUIECKIH APOUTPAMK ...vvevvvevreenreerreerieeninesnnenns 230

CoxouioBa Osibra AjleKCaHAPOBHA
[IprocraHoBIEHNE U IPEKPALLIEHUE TPYAOBOTO OTOBOPA B IIEPHOT MOOMITHBAIMH ..v..vverveeenreneesneeees 239

KyuxoBckast Hatanba BanepseBna
IIpaBoBBbI€ acHEKTHl 1 MEXaHU3MBbI 3ALUTHI [IPAB HOTPEOUTENICH (PUHAHCOBBIX YCIYT . ..viiviieieriiresneenes 248

KyukoBckasa Haranbs BanepbeBHa
[IpaBOBBIC aCTIEKTHI HCIIOIB30BAHUS ANTOPUTMUYECKIX CHCTEM B (PUHAHCOBOM JCSITEITBHOCTH. .......... 255



Tpounun Cepreii AjlekcaHAPOBUY
3aK0HOIATEILCTBO O (PMHAHCOBOMW OTYCTHOCTH: POJIh IPaBa B 00SCIICUCHHUH MTPO3PATHOCTH H
OTKPBITOCTH OTIBHECA ... vvvttuveeestreesuressssreesssessssesssssessssesssssssssesssssssssssssnsesesssessnsesssssssssesesssessnsesssssnssnsessses

Tponun Cepreii AnexkcanapoBuy
IOpunuyeckue acieKTbl JeSITENbHOCTH CTPAXOBBIX KOMIIAHUIL: POjIb FOCYIapcTBa B
o0ecrie4eHUH CTaOMIBHOCTH U 3AILUTHI MPAB MOTPEOUTEIICH «..v.vvevvireiiesresreeie st e sne e sne s e snesneennens

3abaiikun IOpuii BacunbeBny
JlynbkuH AMUTPUH AJleKCAHAPOBUY
ATrpapHO-TIpaBOBOE PETYJIUPOBAHUE YCTOHYUBOIO 3KOHOMHYECKOr0 pa3BUTUS AIIK ...

3adaiikun IOpuii Bacunbesny
JlynbkuH IMUTpHIl AJleKcaHIpOBUY
[IpaBoBoe perynupoBaHue yCTONUMBOTO Pa3BUTHUS CETbCKOXO3IUCTBEHHOTO IPOU3BOJICTBA. ... .vveveens

3abaiikun IOpuii Bacunbesny
JlynbkuH JIMUTpHIl AJleKCaHIPOBUY
[IpaBoBBIE OCOOCHHOCTH MyOIMYHOTO aAMUHUCTPUPOBAHUS (DEPMEPCKHUX XOZTHUCTB .vevververveerreeerneennes

SArynosa Exarepuna EBrenoeBHa
HoBukoB Ajexceii BasepbeBuu
PazBuTHE poccuiickol MPaBOBOM MOACITHA O0CCTICUCHUS BEIITHBIX TIPAB ...uvvvevrersrreessreessrenessnessssneesneesns

Caaxsn I'asgns HopaiipoBHa
Yypakosa Kcennsi BaueciaBopna
Kum EBrenns ®enopoBHa
[IpaBoBOE perynupoBaHue OILIATHI TPYIa MEIUIIUHCKUX PabOTHUKOB: 10 U nmocie COVID-19 ...........

Yzwzosno—npaeosbte HayKu

BauayiickoB Hukosaii Bukroposnu
MexaHU3MBbI 3aLUTHI IPaB AETEH U POJIb ICUXOJIOTHUECKUX CIIYXO0 B CHCTEME I0BEHAIbHOI
IOCTHIIMN POCCHM Ha (DOHE MUPOBOM TIPAKTHKH .....ecvvervierreressrestesteassesieessessesseessessesssessesssessesseesnesseseennes

Jdanunnenko Upnna AnatojibeBHA
Cyps 0 IPEABAPUTEILHOMY CIEACTBUIO HA IPUMEPE OMBITA VITAMHH ...coovvvveiieiiieeeiiee e

Kypxuna Osabra BsiuecsiapoBHa
®uaunnosa Enena OsieroBHa
K BOIPOCY 0 MOTUBAX M LIEIAX YOUMCTBA .. ve.eviveeeenristeeseesresieesresreenesre s sn e sne s sne e nne e nne e nnas

Kypkuna Oabra BsiuecsiapoBHa
CMHF‘IaIOHII/Ie 00CTOATENILCTBA U UX BIMSHHUE HA HAZHAYCHUE HAKAZAHUS .vvvvveeeeerieeireeieeeeesssssnreeeeeessens

Koctun Anapeit BacuiabeBu4
DOPMBI COYYACTHUS B TIPECTYTIIIEHMM «.c..vvvveeesuvreeeesutseeessussseeessssesesssseaesssseaesssseeesassseeesasnnseesannseeesanneeens

Jlepuenko Ouibra BnagumuposHa
Mapuna Enena AnexkcanaposHa
3aKOHHOCTh U STHYHOCTh MMPUMCHCHUA TAKTUYCCKUX IMPUEMOB B }IOCy,ZIe6HOM ITPOU3BOJICTBE,
D0 G 230151 51 (01002 3 G 3

MapreinoBa Oabra AHaTO/IbeBHA
CrpeasnoBa EnunzaBera KoHcTanTuHOBHA
IlapanoBa Enn3zaBera AslekcaHIpoBHA
O1EHOYHBIE TTOHATHS B YTOIOBHOM TTPOIIECCE ...veuvveeereesreesreesseesseesanesssessseasseessesssesasesssneaseessesssesssnesnnennns

KouecoB Baagumup UBanoBuu
[IpoGarust kKak KOHIIENITyadbHasi OCHOBA B TIpoliecce (hOpMUPOBAHUS TyXOBHO-HPABCTBEHHBIX
KAQ4eCTB INYHOCTH B MECTAX JIATICHHST CBOOOIBI ... c.uveeuveeteetrisireesreesteesteesieesinesnnesnneesneesseessnessnesnneenneens

lypyxnoB Huxouaii I'puropreBuy
3aKoHOAATEIHHBIE HOPMBI, TEXHUYECKHE CPENICTBA, HH()OPMAaIMOHHBIE TEXHOJIOTHH,
PEKOMEHIAITNH KaK BO3MOXXHOCTH MHTEHCHUPHKAITIH JIOTIPOCA ...vrvesveevressressressseeseesseessnessnessneenseenseens



HoBoaon Baagumup Bagumosuu
K Bompocy peanuzanum atMIHICTPATHBHO-TIPABOBOT'O CTaTyca COTPYIHUKOB YTOJIOBHOTO
PO3BICKA B XOIe OTIEPATUBHOTO 3aJIPKAHUS TP PACKPBITHHA MPECTYTIICHIH .....veevveeeeevrenireaineereennens 384

Muanakanss Jlionmuia AjlekcaHapoBHA
IleeBa CBeT1ana KacumoBHa
Kyp6anoBa Enena MuxaiijioBHa
Mudonorema Kak ”HCTPYMEHT HCCIIEOBAHUS TITyOMHHOH CYIIITHOCTH CEPUHHOTO YOUHCTBA ............... 393

Psaoosa Okcana BacuibeBHa
PoJib 3JIeKTPOHHBIX JI0KA3aTENbCTB B PACCICIOBAHUY OTICIBHBIX KATETOPHIA IPECTYIUICHUH .............. 401

Maiictpenko I'puropnii AjiekcaHApoOBHY
[TonsTre, conuanbHO-NIPaBOBas CyIIHOCTh U MPUYHUHBI KOPPYIIIUH B POCCUICKOM
W01 01 61 T TP PP PR P PP RTRRPRTRN 411

Maiictpenko I'puropuii AjiekcaHapoBuY
Cucrema HCIIOTHEHNS HaKa3aHWA B POCCHI: MCTOPHSI I COBPEMEHHOCTD -....uvvervverreanreareasieesieesneesnneanne 419

TpycoBa Ennena AHatosibeBHA
Hedununys, cymHoCTs U HHbIE IPABOBBIE OCOOEHHOCTH MPUHYIUTEIBHBIX MEP
METUITTHCKOTO XAPAKTEPA .+ vveuvveureesseesseesseesseessseanseanseessesssssasssasstasseanseessesssessssesssesnseensesssesssneanesnsesnsenns 426

Baxkap Exarepuna AJjiekcaHJApoBHA
OO6uiecTBeHHAsI OMTACHOCTh YTPO3bl YOUHCTBOM WM MPUYUHEHHS TSDKKOTO BPEJA 30POBBIO.............. 435

CMmupnosa [lonuna BragumupoBHa
[IpeameT npecTymieHUH MPOTUB OE30MACHOCTH JOPOXKHOTO IBMXKEHUS U IKCILTyaTalluy
YLD e (6110703 PP U R PR PR PP PP R PSPPI 442

Mestcoynapoono-npasoevie Hayku

Xaouposa fIna ®a0poBHa
W3meneHus B monutuke sHeprocoepekenus B crpanax Espomneiickoro Coro3a mocie Hayana ¢
despaist 2022 roja, OTPaKEHHBIE B FOPUIUICCKUX JOKYMEHTAX ...vvvveneerenseesresseaseesseseessessesssessesseensens 449



Contents

Theoretical and historical legal sciences

Andrei V. Platonov
Andrei V. Zuev
Valentina A. Besedina
Viktoriya E. Turova
Comparative jurisprudence in Russia at the end of the XIX-XX CENUIES.......cccvevercviienieniere e

Yao Lingyuan
Comparison of the legal culture of China and Russia during the socialist period.............cccccoeieiennnnne

Public law (state and law) sciences

Mariya V. Gaponenko
Arina V. Gaponenko
Problems of implementation of federal state fire supervision in relation to commercial facilities
in the aspect of a risk-based approach and current features of the implementation of state
(o0 a1 o] IV oL AV [T Lo ] 1) I SRS

Gadzhi M. Guseinov
Zhavgariyat V. Rikmatullaeva
Khizribek M. Khizribekov
Magomed I. Asel’derov
Problematic aspects of social work with young families of the Republic of Dagestan...............ccccoc......

Mikhail F. Kosolapov
Conditions and constitutional limitations of the reception of international legal standards in the
U P T =T (=T T o OSSR

Yuliya V. Bogatyreva
Analysis of the state of administrative and legal regulation of law enforcement monitoring in
the activities of internal affairs DOAIES .........cceiiiiii e

Oksana G. Sysoletina
On the aspects of the activities of internal affairs bodies to assist voluntary resettlement to the
Russian Federation of compatriots [iving abroad..............ccoeoeiiiiiiiiiicesee e

Petr 1. Chuvakhin
Foundations of the judicial system of the Principality of MONaco............ccccooveviiiieiiiiiecc e,

Petr 1. Chuvakhin
Contractual capacity of international Organizations.............coeiiiiireiineneeee e

Dmitrii 1. Topuzov
Concepts of the mechanism of realization and protection of human rights in the Russian
FRABTALION. ...ttt et s e et e st e e b e e be e be e e beeebeeeabeebeesbeesbeesaeesaeeeabeesbeenbaenbeesreas

Ol’ga A. Golyshkova
Tat’yana N. Modnikova
Yuliya Yu. Ponomareva
Mariya G. Fomina
Institution of Mentoring in the Public Civil Service (Part 1) ........ccccoieiiiiiiee e

Viktoriya A. Mekha
Regulation of the implementation of national projects in the Russian Federation: problems and
ProspPects OF AEVEIOPMENL...........cviiiic ettt e s e e b e enee e

Elizaveta M. Bryzhova
Specifics of defining product boundaries in cases of abuse of a dominant position in digital
TTATKEES ... b bbb E bbbt



Private law (civilistic) sciences

Nelli P. Kulagina
Oleg A. Kulagin
On the issue of acCeSSIDIlItY OF JUSLICE .....oiviiiiiiiic e

Mariya V. Vronskaya
Yuliya V. Dubinskaya
Viktoriya V. Baldina
Bank guarantees as a way of securing obligations: the mechanism of action and possible
APPHCATION AITFICUITIES ...

Natal'ya V. Bandurina
Vladislav S. Gavrilov
II'ya A. Sirotkin
To the question of cross-border bankruptcy in modern legal practice .........coccvvvvveviiecicii i,

Zhanna V. Vassalatii
Kseniya M. Mishina
Some problems in conducting and evaluating examinations in Civil proceedings..........c.ccoceveverievnnnn

Timur A. Eshpulatov
The problem of restricting the principle of freedom of contract by the preemptive right to
PUFCNASE 1N COMPOTALE TAW......eiiiieeiiieeiie ittt re et e be e e e seesteetesteeseennesreenee e

Misei I. Suleimanova
Social Media Account as a Digital Asset: Issues of Digital Inheritance...........ccocevvviiiiiieiicv e,

Mikhail 1. Moiseenko

Denis A. lllo
Legal regulation of the institute of compulsory portion in the inheritance in legislation of the
Eurasian ECONOMIC UNION COUNITIES .....ccciiviieeiirii ettt ettt ettt e sttt e e sttt e e s sitae s s s sabae e e s saban e e s sabeneessnres

El’dar A. Anarbaev
Foreign experience in implementation concession legal regulation.............ccccceviveiieiei s,

Magomed A. Gezgiev
Private (non-state) enterprises as subjects of administrative legal relations. The specifics of the
] 1 (1SR

Polina S. Lapina
Legal regulation of the use of subsurface use waste: legislative innOVations ............c.ccoecvvevvieieiveneene.

Mariya G. Cherenkova
Anagenesis of the Soviet period about non-provision or improper provision of medical care................

Nadezhda A. Kovtun
Tat’yana P. Dumenko
Problematic issues of the legal status of underage athletes............ccoooveiiiiciiii e

Alexey V. Novikov
Status of an expert in the legal SPACE OF RUSSIA ........ccveriiiieiiii i

Ramil’ G. Rzaev
Super-imperative rules and international commercial arbitration..............ccoceiii i

Ol’ga A. Sokolova
Suspension and termination of an employment contract during the mobilization period......................

Natal'ya V. Kuchkovskaya
Legal aspects and mechanisms of protection of the rights of consumers of financial services...............

Natal'ya V. Kuchkovskaya
Legal aspects of the use of algorithmic systems in financial activities..............ccoccevviiiiiininiiiieieee,



Sergei A. Tronin
Financial reporting legislation: the role of law in ensuring transparency and openness of
DUSTNESS ..ttt bbb b bRt R bR b bbb R Rt R Rt bR bt ettt ns

Sergei A. Tronin
Legal aspects of insurance companies' activities: the role of the state in ensuring stability and
(o101 IW LT o] (0 o1 o o SRS

Yurii V. Zabaikin
Dmitrii A. Lun’kin
Agrarian and legal regulation of sustainable economic development of the agro-industrial
(010] 101 0] 13 S SSRSSSN

Yurii V. Zabaikin
Dmitrii A. Lun’kin

Legal regulation of sustainable development of agricultural production.............cccoceevviviiiicncieennenne.
Yurii V. Zabaikin
Dmitrii A. Lun’kin

Legal features of public administration Of Tarms ...
Ekaterina E. Yagunova

Alexey V. Novikov
Development of the Russian legal model for securing property rightS..........cccceoeviiiininenenencieeee

Gayane N. Saakyan
Kseniya V. Churakova
Evgeniya F. Kim
Legal regulation of remuneration of medical workers: before and after COVID-19..........cccccevvvvvenenen.

Criminal law sciences

Nikolai V. Valuiskov
Mechanisms for protecting children's rights and the role of psychological services in the
Russian juvenile justice system against the backdrop of world practice............cccocevviviiviiiiicceceeee,

Irina A. Danilenko
Preliminary Investigation Judge on the example of the Italian experience.........cc.cccocvvvevievveenncvenne,

Ol’ga V. Zhurkina
Elena O. Filippova
On the question of motives and PUrPOSES OF MUIET .........ccocoviiiiiiiiieee e

Ol’ga V. Zhurkina
Mitigation circumstances and their IMPact 0N SENTENCE........cccviieiiriie e

Andrei V. Kostin
FOrms of COMPIICITY 1N CIIME ..o bbbt

Ol’ga V. Levchenko
Elena A. Marina
Legality and ethics of the use of tactics in pre-trial proceedings, their relationship ...........c.cccceoviiiinnne

Ol'ga A. Martynova
Elizaveta K. Strel’tsova
Elizaveta A. Sharapova
Estimated concepts in Criminal ProCEEAINGS ........oviiiiririiieiee e

Vladimir I. Kolesov
Probation as a conceptual basis in the process of formation of the spiritual and moral qualities
of a person in places of deprivation Of lIDEIY ..........cccoveii i

Nikolai G. Shurukhnov
Legislative norms, technical means, information technologies, recommendations as an
opportunity to iINteNSITY INEITOGAtION..........cviiiiic et nre s



Vladimir V. Novodon
On the issue of implementation of the administrative and legal status of criminal investigation
officers in the course of operational detention in the disclosure of Crimes..........ccocvvviveii e, 384

Lyudmila A. Mnatsakanyan
Svetlana K. Tseeva
Elena M. Kurbanova

Mythologeme as a tool for studying the deep essence of serial murder...........ccccoevveviveveiincicie e, 393
Oksana V. Ryabova

The role of electronic evidence in the investigation of certain categories of Crimes ...........cc.ccceevevennne. 401
Grigorii A. Maistrenko

The concept, socio-legal essence and causes of corruption in the Russian state............cccoovveveveivenenne. 411
Grigorii A. Maistrenko

The system of execution of punishments in Russia: history and modernity .........c..cccoceeveviiiivicieecnene. 419
Elena A. Trusova

Definition, essence and other legal features of coercive medical Measures..........cccocvvveveriveieenivseereene. 426
Ekaterina A. Vakar

Public danger of threatening to kill or inflict grievous bodily harm ...........cccocoviiiiiiiii e, 435

Polina V. Smirnova
The subject of crimes against traffic safety and tranSport OPeration...........c.ccoceveeevirieneneneneseseee 442

International legal sciences

Yana F. Khabirova
Changes in the energy saving policy in the EU countries after February 2022 reflected in the
[=To Lo (0ot U] g T=T L £SO SR 449



Publishing House "ANALITIKA RODIS" (analitikarodis@yandex.ru) http://publishing-vak.ru/

Theoretical and historical legal sciences 9

YK 340 DOI: 10.34670/AR.2023.18.22.001

CpaBHurtenbHoe npaBoBenaenue B Poccuu B konne XIX-XX BekoB

ILliaTonoB Anapei Baagumuposuy

Kangunat punocodcekux Hayx,

JIOLIEHT KadeIpbl COLUATbHO-9KOHOMUYECKUX U T'yMaHUTAPHBIX JUCIHUILINH,
Jlenunrpanckuit o6aacTHOM (uHran

Cankr-IlerepOyprckoro yausepcurera MB/I Poccun,

188662, Poccuiickas deneparusi, Mypuno, yi. JlecHas, 2;

e-mail: kaf.seigd.lof@mail.ru

3yeB Anapeil BaueciiaBoBu4

Kanaunar ncropuueckux Hayk,
COIIMAIbHO-3KOHOMUYECKUX U TYMaHUTAPHBIX JUCLUILINH,
JlenuHTpagCcKuii 001aCTHON (rTHaI
Cankr-IlerepOyprckoro yausepcurera MB/JI Poccun,
188662, Poccuiickas @enepauusi, Mypuno, yi. JlecHas, 2;
e-mail: kaf.seigd.lof@mail.ru

Becennna BajienTuna AjiekceeBHA

Kanguaar negarornueckux HayK, KaHIUAAT IOPUANYECKUX HAYK,
npodeccop kadenpsl HaACTHOTO MpPaBa,

['ocynapcTBeHHBIN YHUBEPCUTET MOPCKOIO ¥ pedHoro iorta

nM. anmupana C.O. Makaposa,

198035, Poccuiickas @enepanusi, Cankt-IlerepOypr, yu. JIBuHcKas, 5/7;
e-mail: valya_jur@mail.ru

TypoBa Bukropust EBrennesna

JoueHT kadenpsl TEOPUH U UCTOPUU TOCYJApCTBa U MpaBa,
['ocynapcTBeHHBIN YHUBEPCUTET MOPCKOI0 ¥ pedHoro iorta

nM. anmupaina C.O. Makaposa,

198035, Poccuiickas @enepanusi, Cankt-IletepOypr, yiu. JIBuHCKas, 5/7;
e-mail: urist-zakon@mail.ru

AHHOTAIUA
B cratbe pgaHa oOnEHKa pa3BUTUSA CPAaBHUTEIBHOIO IIPAaBOBEIACHUS U  Pa3BUTUSA
KOMIIapaTUBHBIX HccienoBanuii npaBa B Poccum B koHme XIX — XX BekoB. ABTOpBI

aKLEHTUPYIOT BHUMaHHE Ha CBOEOOpa3sUU TEOPETUYECKHMX M METOJIOJIOTMYECKUX IOAXO0JI0B
MPECTaBUTEIEH PYCCKOM CpaBHUTEIBHO-TIPABOBOM IIKOJIBI. B craTtke oOTME4YeHO, 4YTO
CpPaBHUTEIBHOE MPABOBEACHUE HMMEET CBOE CIIOKHOE M TO3HaBarenbHOEe pasBuTHe. CrenaH
BBIBOJI, YTO B TOJI€ 3pEHHsI KOMIIAPATUBUCTUKHU MOMAJAI0T COOBITHS MEXAYHAPOIHOTO YPOBHS,
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rae HeoOXoIuMmMo OBITh B Kypce TOro, Kak ACHCTBYIOT MEXIyHApOJHbIE OpraHU3alul U
MEXIOCyJIapCTBEHHbIE O0bEJUHEHUsA. B  3aKiI04eHUM OTMETUM, YTO CpPaBHUTEIBHOE
npaBoBeneHue XIX — XX BekoB MMeeT cBO€ CJIOXHOE€ U II03HaBaTelIbHOE pa3BuTHE. B
JOPEBOJIIOIIMOHHOM MEPHOAE CPaBHHUTEJIBHOE IPABOBEIEHHE 3aHMMaNO CclIal0yl HHUILY,
IIOCKOJIBKY OTCYTCTBOBAJ OINBIT 3apyO€XHBIX CTpaH. MHOTMM TEOpeTHKaM HpPUXOAMIIOCH
OTIIPABIATHCS B €BPOIEHCKUE U a3UATCKHE CTPaHbI, C LEJIbIO MOMCKA HOBBIX MJIEH, KOHLENIHH,
COBEpIIEHCTBOBAHNUS IIPaBOBOI cucTeMbl Poccuiickoro rocynapcrsa. B nmocinepeBontonnoHHbII
IIEPUOJ] TEOPETUKHU [JOJIrO€ BPEMsI HE PELIAINCh MPOBOJUTH CPAaBHUTEIILHOE IMPABOBEACHHUE.
JIaHHYI0 JeSTEeIbHOCTh OCYIIECTBIISUIM JIMLIb JOPEBOMIOLMOHHBIE FOpUCThL. OJHAKO BBUIY
BO3PACTAIOIIEr0 AaBTOPUTETAa MEXIYHApOAHOIO IIpaBa B IIOJ€ 3PEHUS KOMIApaTUBHCTUKU
MOTMAIAI0T COOBITHS MEXIYHAPOJHOTO YPOBHS, I/Ie HEOOXOAMMO OBITH B Kypce TOro, Kak
JEHCTBYIOT MEXIyHAPOIHbIE OPTaHU3alMU U MEXIOCYJapCTBEHHbIE O0BEINHEHNUS, KAKUE aKThl
OHH M3/aI0T, KAKOBO OTHOILIEHHUE K COOJIIOICHUIO MEXTyHapOIHO-TIPAaBOBBIX HOPM B U3Y4aE€MBbIX
CTpaHax.

J1si HUTUPOBAHUS B HAYYHBIX HCCIIeJOBAHUAX
[InaronoB A.B., 3yeB A.B., becenuna B.A., Typosa B.E. CpaBHuTesnbHOE IIpaBOBEICHUE B
Poccun B kon1e XIX-XX BekoB // Borpockl poccuiickoro u MexyHapoaHoro mpasa. 2023. Tom
13. Ne 6A. C. 9-17. DOI: 10.34670/AR.2023.18.22.001

KaroueBble ciioBa
CpaBHUTENIBHOE [TPaBOBEICHUE, IOPUANUECKAs KOMITAPATUBUCTHKA, OPUCTIPYACHIINS, 00111ast
TeOpI/Ifl npaBa, HpaBOBeﬂeHI/Ie, METOAOJIOTHUYCCKHEC HpI/IeMLI, CpaBHI/ITeJ'IBHO-I/ICTOPI/I‘IGCKI/Iﬁ
METO/, Hay4yHasi JOKTPHUHA, IPAaBOBas CUCTEMA.

BBenenue

CpaBHUTENBHOE TIPABOBEJCHHUE SIBISIETCA  Pa3leioM IOPUAMYECKONM HayKHM, H3ydarouleu
cucTeMaTH3allio MpaBa, Kak Poccuiickoro rocymapcTBa, Tak M JIPYTHUX 3apyOeXHBIX CTpaH, HUX
IIPAaBOBBIX MHCTUTYTOB, IPUHIUIIOB KAaTETOPUI U KPUTEPHEB.

CpaBHUTENbHOE MPABOBEACHUE SBISETCS OAHOW U3 aKTyaJllbHbIX HayK, JeHCTByolEed B
[IPaBOTBOPUYECKOU NEATEIBHOCTH, a TAKXKE B ACATEIBHOCTA MEXKIYHAPOAHBIX OpraHU3alui.

B okTpuHE pOCCUICKOrO IIPaBOBEACHUS BBIIEIAIOT THOCEOJIOTHYECKYIO U NPAKTUYECKYHO LIEIIH.
I'HOceonornyeckas 1eb CPAaBHUTEIBHOIO MPABOBEIEHUS OTOOpakaeT 3aKOHOMEPHOCTH Pa3BUTHUS
MIPaBOBBIX HUHCTUTYTOB, MO3BOJISASL Pa3TPaHUUUTh OOIIEe U YaCTHOE.

IIpakTHueckas Leb MO3BOJIAET IOHATH IIPABOBEICHUE, YKa3aB Ha IIPEUMYIIECTBA U HEAOCTATKH,
CYILECTBYIOIIHE B THOCEOJOTMYECKON LIEIIH.

N3yueHne OCHOB CPaBHUTEIBHOTO IIPABOBEICHMUS SIBISETCS BaXKHBIM KOMIIOHEHTOM IIPU Pa3BUTHHU
MIPAaBOBOTO MBILIUIEHUSI HE TOJBKO TEOPETUKOB, HO M IPAKTUKOB B KOPUCHPYJACHLWH, W TO3BOJIUT
CclleNnaTh CBOIO paboTy HE TOJIBKO MacIITaOHOW, HO U THOKOIA.

OcHoOBHAaA 4aCTh

CpaBHHTENBHOE MPABOBEACHUE B HAYYHOW IOpHUCIpYIeHIUU TpaHcopmupyercs ¢ 1827 rona.
Amnrnuiickuii xypHan «The Juristy» B 1827 roxy BbITyCTHII Hay4HYIO CTaTbio, YNOTPeOUB MOHSITHE

Platonov A.V., Zuev A.V., Besedina V.A., Turova V.E.
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«comparative jurisprudence», 4To B IEPEBOJIE 03HAYACT CPABHUTEIIBHOE [IPABOBE/ICHUE.

C Tex mop TEOpEeTHUKH M IPAKTUKU FOPUCIPYIEHIUN Hadyajlyd HMCIIOJIB30BAaTh JAHHOE IOHATHE B
CBOMX TPYyJAaxX, CPABHUBAs IIPABOBYIO CUCTEMY 3aKOHOJATEIbCTBA HA OIPEIEICHHOM 3TAlle BPEMEHH.

Ha mnporsokenun XIX-XX BEKOB OTEYECTBEHHOE IPABOBEICHHUE II03BOJIUIO IIPOBOJAUTH
CPaBHUTEJIbHBINA aHAJIN3, ITyTEM IIPOBEICHUS TPAHUL] U LIEJIETIONaraHusl.

Hanpumep, A. ®Oununmnos, SBISACH PYCCKMM HCTOPUKOM IIpaBa B CBOEH KHHUIE IO MCTOPHUH
PYCCKOTO IIpaBa MNHCAJl CIEAYIOLIEE: «...eCIIM HCTOpUs IpaBa PYCCKOro, Kak YacTb IIpaBa
OOIIECIaBIHCKOTO, JOJDKHA OBITh IMOCTaBJICHA B TECHEHIIYIO CBsI3b C HMCTOPHEH MpaBa IPYyrux
CJIaBSIHCKUX HapOJHOCTEM, TO B CBOIO 04YEPEAb UCTOPHS ITpaBa CIABIHCKOI0, Hapsly ¢ HCTOpUEH ITpaBa
IeépMaHCKOI0, pUMCKOI'0 ¥ JIpyI'HX HapOOB, T0JIKHA MBICIUTHCS KaK COCTaBHAs YacTh BCEOOIEH UiIu
o0111eii NCTOPHH MTPaBa, WIIM TaK HA3bIBAEMOT'O «CPABHUTEIILHOTO MpaBoBeieHus» [ KoBanesckwid, 1878,
4]. MHeHHe y4eHOro ObLJI0 OTMEUSHO BO MHOTHX TPYJax JOPEBOJIOIMOHHBIX H COBETCKUX OPHCTOB,
nockoibky II.A. Anexcannpos, I'.®. llepmeneBny, H.II. 3arocknHa oueHp 4acTo HUTUpOBAIU A.
dununmnosa B CBOMX TPYaX U BHECIIM U3BECTHBIN BKJIa/l B pa3pabOTKy METOA0IOIUH CPAaBHUTEIBHOTO
IIPAaBOBEJCHUS.

151 pOCCUICKHUX TEOPETUKOB I0pUCTOB KOHIA XX Beka akTyaJabHbIM METOJOM M3Yy4YEHHUs IIpaBa
SBJSUIOCH  CPAaBHUTEIIBHOE  IIPABOBEACHME, IIOCKOJIBKY JAHHBIE BO3MOYKHOCTH  ITO3BOJIAIIN
OTEYECTBCHHBIM IOPHUCTOM U  (uiocopamM NPOBOJUTH  OLEHKY, OLEHMBAaTh TEHICHLUHU
rOCYJapCTBEHHOT'O YIpaBJIECHHUs, KaK Ha TeppuTOpuu Poccuiickoll ummepuu, Tak U B 3apyOeKHBIX
CTpaHax.

b. Unuepun B cBouX Tpyaax — «Kypcsl TocyAapCTBEHHOTO MPaBa» MPOBOJINUT UCTOPUKO-TIPABOBOM
aHaJIN3, CPaBHUBAs 3JIEMEHTBI TOCY1apCTBa U ITPaBOBbIE MHCTUTYTHI HA Pa3HbIX dTanax pa3BUTHS.

Kpome »TOro, aBTOp NPOBOAUT HCCIENOBAaHHUE, yKa3blBas CIEAYIOLIEE «...y MEHS OCTaJMCh
YEpPHOBBIE 3TUX JeKUuh. [Ipum CKyqoCcTM Hamed NONUTHYECKOW JUTEpaTypbl, AyMaro, 4YTO HE
Oecrione3sHO MX wu3AaTh. MokeT ObITh, OHUM KOMY-HUOYIb mnpurofsarcs. TyT ecTb HEKOTOphIe,
COOCTBEHHO MHE€ MpPHUHAJIEKAIINE MBICIH, MPOBEPEHHbIE MHOTOJIETHUM MW3Y4YEHHEM IpeaMeTa.
[Tonarato, 4T0 OHHM MOTYT COCTaBHTbH IOCHUJIBHBIN BKJIaJ U B OOIIYIO JIUTEPATYpy rOCyIapCTBEHHOMN
Hayku» [Ynuepun, 1894, 9]. UnuepuH pa3BuBasl CpaBHUTEIbHOE MPABOBEACHUE, 3alIUCHIBast (PaKThI,
IIPOUCXOASAIINE B TOCYTAPCTBEHHON JEATEIBHOCTH.

H.A. JlanuneBckuil B CBOMX TpyZJax MPOBOAUT JETAIbHBIM aHAINW3 OOIIEro U OCOOEHHOIO B
poccHiickoM rocyaapcTBe W psjaa 3apyOexHsix crpad [HanuneBckuii, 1991, 19]. Ilpu stom
COTMOCTABJICHWE JIaeTcsi Ha IIUPOKOM HMCTOPUKO-KYJIBTYPHOM M 3THOrpaguueckoM (¢oHe.
XapakTepucTuka TrOCyJlapCTBa  COYETAETCSl C  AHAIW30M  €r0  MOHOHAIMOHAJIBHOM W
MHOTI'OHALIMOHAJILHOM CTPYKTYpBI Ha ipumepe Pumckoi umnepuu, I'epmanun u Poccun.

@Penepanysl pacCMAaTPUBAETCSl KaK OPraHM3allds BJIACTU CHM3Y BBEpPX, M CIABSIHCKUI TUI
OOUIHOCTH JIFOJIEH MPeIoNpeeseT, 0 €ro MHEHUIO, BO3MOKHOCTb CO3/IaHNUS CIIaBSIHCKOW (eaepanun
¢ Poccueit Bo rnmaBe kak Hekoero npotuocTosiuusi EBporie. TyT OeccriopHO MpoTruisibIBaeTCs BIUSHUE
nnen bakynuna u JlaBposa.

CrnenoBarenbHO, TEOPETUKH YMENO, W YOEIUTEIbHO COMOCTABIISIIM IPABOBBIE B3IJIAIBI, B
OTHOIIEHNWN KOHULENIWH PA3JIUYHBIX I[IKOJI M Pa3jIM4YHBIX TOCYAApCTB, KOTOpPHIE B JAJbHEWUIIEM
npuMmensuiick B Poccun. OcoOeHHO 3TO Kacaloch CPaBHUTENIBHOTO IPaBOBENIEHUS, KOTOPOE
npuMeHsIack B Poccrun BKyTie ¢ HUTHIIMCTUYECKOM TIO3ULIUEH.

Kpome 3TOro, uCTOpusi CpaBHMTEIBHOIO IpaBOBelAeHHS B Poccum pasgenunach Ha 3Tarbl
KOMIIapaTUBHBIX UJIEH, HAUUHASI CO BpEMEH POCCUICKON MMITIEpUH U 10 HAILIUX JTHEH.

B Poccuiickoil wuMIEepurd CpaBHUTEIBHOE MPABOBEACHHE TMOSBUJIOCH JIMIIb K KOHILY

Comparative jurisprudence in Russia at the end of the XIX-XX centuries
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JIOPEBOJIOLIMOHHOIO MEPUOAA, a 10 ITOTO «CPABHUTEIBHOE IPABO B TEOPETUUYECKOMN IOPUCIIPYICHIIUH
TOJIKYETCSl U3 MAJIONOHATHBIX MHOCTPaHHBIX MPaBOBbIX HOpM». [.C. DenpamTeiiH B CBOUX TPYJax
MHCAJl CIEAYIOIIEE «...IOPUCHPYIEHUUs SBJIAIACH TOJBKO OJHOM M3 CTOPOH HAYYHOH HEATEIBHOCTH
Axkanemuu... Ho, KynbTUBUpYeMast 4y IbIMH CTPaHE JIIOJAbMH, FOPUCTIPYACHIIUS B CTEHAX AKaJIeMUU
JOJKHA OblIa MCKITIOYUTENBHO COCPEIOTOUYUTHCS Ha OOLIUX TEOPETUYECKUX HaudanaaxX U OCTaBUTh B
CTOpOHE 00pabOTKY PYCCKOTO Iopuandeckoro matepuanay [Denpmmreitn, 2003, 61].

Crenyer NpearnonaoXkuTh, YTO CpPAaBHUTENIbHBIC IOPUJIMYECKHE KOHIEHIMU TMOSBWINCH B
JOPEBOIIONIMOHHOM Poccun B pesynbrare 3apyOeKHBIX JOIMATHYHBIX TEKCTOB, Korja Poccuiickuit
MHCTUTYT IPABOTBOPYECTBA 3aKPEIIIICSA B HOPMATUBHO-IIPABOBBIX aKTaX.

Kak BepHo ormeuaer mpodeccop TomcuHoB B.A. «...pa3po3HEHHOE COCTOSTHUE POCCHHUCKOTO
PEBOJIFOLIMOHHOTO 3aKOHOAATENBCTBA U €TI0 PA3HOBUIHOCTh HAYYHOW IOPUCTIPYAEHLIMHU HE IMO3BOJIUIN
TEOPETUKOM KaueCTBEHHO MOJTOTOBUTH M OOOCHOBAThH MJICOJIOTHIO CPABHUTEIILHOTO MTPABOBEICHUS U
ero otpacieBoi kogudukaun» [ Tomcunos, 2010, 103].

IIpruBeicHHBIE MHEHUS YUEHBIX-IIPABOBEIOB OCHOBBIBAIOTCA Ha IonoxeHusax koHua XVIII Beka,
KOIJla CHUCTeMaTH3alusi pPOCCUICKOro mpaBa Obula He [0 KoHHIA cdopmupoBaHa. Ilostomy
WCIIOJIb30BAaHUE CPABHUTEIBHO-UCTOPUUECKOTO TMOAX0Ja OBLJIO KpailHE CIIOXKHBIM M TIEPETIOMHBIM
MOMEHTOM B OT€UECTBEHHOW IOPUCTIPYACHIUH.

B nauvane XIX Beka IPOUCXOAUT CMEHA METOMOJOTMYECKHUX YCTAHOBOK M HA POJIb BEIyLIUH
MIPaBOBOM JOKTPHUHBI MPETEHAYIOT MUCTOPUYECKAs IIKOJAa IOPUCHPYJEHLUU, paHEe OCTaBaBLIAsCS B
CTOpOHE.

Ha nannom npomesxyTke BpeMeHu cienyer oTMeTutTh Tpyasl I.@. [llepmeneBuya. Tak, 'abpuens
@eNnMKCOBUY BEPHO YKA3bIBAET COCTOSIHUE HOPUAMYECKOW HAYKH, KOTOPas «...BbIHYXKJEHA JOTOHSET
3anaaHyro EBpory, O0MKHA BIONbBIXaX O3HAKAMIIMBATBCS C TPYyJaMH HOPUAMYECKOW HAyKH,
cyuiecTByromuit Ha 3amazne» [[lepmeneBuy, 1910, 157].

B ouepkax «OO01ie#t Teopun mpaBay aBTOp yOeIUTEIHHO YKa3bIBA€T HA JOCTOUHCTBO M HEJIOCTATKH
MPaBOBbIX KOHUEMUUN, NMPUMEHsSEMBbIX K Poccuiickoil mpaBOBOM CHUCTEME, a TaKXKe, HaXOIALIUX
OTOXKJIECTBJICHHE 3apyOeHBIX HOPM IpaBa.

Crnenyer uMeTh B BHJY, YTO B JOPEBONIONMOHHON Poccuu cpaBHUTENBbHOE TPaBOBEACHUE
MIPOSBIISIIOCH O0JIee B UCTOPUUYECKOM acleKkTe, yeM B ropuanueckom. Tak, H.M. KopkyHoB, ucnosnesys
HCTOPUKO-CPABHUTEIBHBIN METO/I, MCCIIEA0BAI SBOIOIMH YACTHOTO U MyOnuHOro npasa [ KopkyHOB,
1909, 211]. Kpome 3TOrO, aBTOp MPOBOJUT COOTHOIIEHHE CO BPEMEH JPEBHEPHUMCKOTO TpaBa M
3aKaHYMBas €T0 COBPEMECHHUKAMU.

I1.1. HoBropoaries, noaaepxuBas no3unuo KopkyHoBa, paccMaTpuBaeT BOMPOCHI IEMOKPATHH C
TEOPETUUECKOW TOUKH 3PEHHUS, aHAIM3UPYs] MHEHUE PA3IMYHBIX MTOJIUTOJIOTOB U IOPUCTOB, COUETAs C
OOBEKTUBHBIM aHAIM30M pEATbHBIX IPOIECCOB B Pa3HBIX TOCyJapcTBax. B mporecce aHammsa
JlpeBHErO MHpa aBTOp yKa3bIBaeT HEMOCPEICTBEHHO JEMOKPATHIO, OTOXIECTBISAS €€ ¢ (hopmoit
npasnenus [Hosropoaies, 2904, 49].

C nenbi0 AETAIBHOIO CpPAaBHEHMSI IpaBa Yy4YEHbIE OTHPABISIIOTCA 3a TrpaHuny. Tak, A.A.
[TnoHTKOBCKUH, Oyqyuu MpHUBAT-IOIEHTOM HOBOPOCCHIICKOTO YHHUBEPCUTETa, OTIPABISETCS Ha
CTAXHUPOBKY B MapOyprckuii yHuUBEepcUTET. Tam yuYeHBI TOCelal CEeMHUHAphl aBCTPUHCKOTO
npodeccopa u Tuepa COIUOIOTHUECKON IITKOJIBI yrojioBHOTO ipaBa @. ¢on Jlucta. UmerHo ero uaen
[IMOHTKOBCKUU BIIOKWJI B Pa3BUTHUE IIKOJbI B CHHTE3€ C KJIACCHUYECKUM W aHTPOMOJOTUYECKUM
HarnpaBieHueM [[TuonTkoBckuit, 1897, 217].

CreyronuM OCHOBOITOJIOKHUKOM CPaBHUTEIBHOIO MPABOBEIECHUSI MOXKHO cuuTaTh [l0o3HbIIIEBA
C.B. On BosrnaBun Pycckyro rpynny MexIyHapoaHOTO COr03a YroJOBHOTO MpaBa U y4acTBOBAJ B
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KOHrpeccax MexXIyHapoJHOIO COr3a KPUMHHAIUCTOB, YCIIEN M3/1aTh €€ J0 PEBOJIIOLUU TPyA IO
CPaBHUTEIHLHOMY [TEHUTEHIIHAPHOMY M YTOJOBHOMY mpaBy [ManunoBckuid, Tpukos, 2021, 47-48].

B konme XIX B. cpaBHUTEIBHOE MPABOBEACHUE MOIYYHIIO O0CO00€ 3HAUEHUE IS TOJATOTOBKHU
00IIepOCCHIICKON KOAM(UKAIIMK U TIPAaBOBOM rapMOHM3ALUHU B cepe IPa’kAaHCKOTO MPaBooOopoTa.
OOBEeKTHUBHOE CPAaBHUTEIBHO - MPABOBOE M3y4yeHHE OBbLIO 3aMEHEHO B IOPUAMYECKON Hayke U
Iponarasjic B OCHOBHOM KpPUTHYECKOW OLIEHKOM, KOTOpas CO3[aBajla BIIEYATICHUE LIEHHOW M
M30JIMPOBAHHOM IIPABOBOM CHCTEMBI COLMAnU3Ma. B Xole Hay4yHBIX HCCIENOBAHMM, B IpoLEcce
IIPaBOTBOPUYECTBA U NPABOIPHUMEHEHUS JABAJIUChH Pa3HbIE OLIEHKU CPAaBHUTEIBHOMY IIPABOBEICHUIO.

B nepBoii nosnoBuHe XX BeKa yYeHBIMU-TEOPETUKAMU OUYEHb PEAKO MPOBOJUINCH CPABHUTEIIBHO-
MpaBOBbIE HCCIeAOBaHUA. B  Oomnplieil CTENeHHM CpPaBHUTENbHBIN aHajdM3 OTEYECTBEHHOMN
IOPUCIPYACHIIMY OCYLIECTBIISIICS 1OPEBOIIOIMOHHBIMU FOPUCTAMHU.

Hanpumep, A.I'. T'oiix6apr B 1928 roxy pa3padarbiBaeT Kypc rpakJaHCKOTO IPOIIEcca, B KOTOPOM
0TOOpakeHbI MTPaBHIIa IPOU3BOJICTBA I'PAKAAHCKHUX JIEN B CYJACOHBIX YUPEXKICHUIX B COOTBETCTBUU C
MOJIOKEHUSMH, JCHCTBYIOIIMMH Ha JaHHBIA TpOMEXyTOK Bpemenu [['oiixbapr, 1937, 61].

Crout ormetutsh TpyAsl A.A. [ITnoHTKOBCKOr0. ABTOp IPOBOAUT CPAaBHEHUE YTOJOBHOIO IIpaBa,
JeicTByIOlero Ha mepuoj JopeBosmonuoHHo Poccun ¢ nepuogom Coserckoro Coroza
[[TuonTkOBCKHUH, 1897, 321].

B pabote nemaercss akueHT Ha HECPOPMUPOBABLIUICS HMHCTUTYT YrOJIOBHOTO IIpaBa, H3-3a
MHOT'OYUCJIEHHOTO KOJIMYECTBA HOPMATHUBHO-IIPABOBBIX JOKYMEHTOB, KOTOPbIE IPOTUBOPEUMIINA APYT
IpYyTy, YXylIas [10JI0KEHUE B CTPAHE U Pa3BUBAs B3SITOYHUYECTBO U KOPPYILHIO.

B cepenune XX Beka COBETCKHME IIPaBOBEIbI IOJIYYalOT HOBYIO IEPEBOAHYIO HOPUANYECKYIO
muteparypy. W3ydas 3apyOexHbiii ombiT coro3HukoB CCCP Bo Bropoit MupoBoii BoifHe, B
opuanueckyro  Hayky Coserckoro Coro3a BHOCSATCS — 3aKOHOZATENBHBIE  TEKCTBl  CTPaH
KanuTtanuctuueckon  opuentanuu. bmaromaps W.C. Ileperepckomy TOSIBISIETCS  MEPEBOI
I'paxxmanckoro komekca @paHiuu, W3  KOTOPOro  OBLIM  3aJCHCTBOBAHBI  HOPMBI  TIO
COBEPILIEHCTBOBAHMIO IrpakaaHckoro 3akoHoaarenscta PCOCP [Ileperepckuii, Kpbuios, 2959, 67].

B.A. TymanoB B 1978 rony BnepBble ynoTpeOiseT MOHATHE «IIpaBoBas kapra Mupa» [TymaHOB,
1978, 74]. JlanHoe BBIpaKEHHE WHUIMHPOBATIO THOCEOJOTHUYECKYIO JUCKYCCHIO COBETCKUX
TEOPETUKOB IOPUCTOB, YTO B KOHEUHOM UTOT€ MOBJIEKIIO 3a cO00M KilacCu(UKAIMOHHYIO KaTerOpUIo
CPaBHMUTEIBLHOM ITpaBOBeleHUU. Ee neTanbHbll aHAIN3 MOXKHO HalTH B Tpyaax KpacusHckoro B.O.
[Kpacusuckuii, 1969, 43].

MeTtoomornyeckue MOMCKU B IPOCTPAHCTBE FOPUINIECKON KOMIIAPAaTUBUCTUKN OTPA’KEHBI B 3TOT
MepHoJ] TJIaBHBIM 00pa3oM B paboTax TEOPETHKOB M MUCTOPHKOB 3apyOexHoro npasa. Hampumep, B
tpygax lO.A. TuxoMupoBa MOXHO HAaWTH IIPABOBYIO KOHCTPYKIMIO, NPHU IOMOIIM KOTOPOM
«...OCYHIECTBJISIETCS CTPYKTYPHO U (DYHKLIHMOHAIBHO YHOPSJIOYEHHBIH MAacCHB B3aMMOCBS3aHHBIX
HOPMAaTUBHO-TIPABOBBIX aKTOB, CO3/IaBa€MbIX U JACUCTBYIOLIMX Ha OCHOBE €JIMHBIX MPUHIUIIOB)»
[Tuxomwupos, 1979, 33].

Hapsany c¢ TeopeTMko-MeTOJ0J0rMYECKUM HalpaBiIeHUEM KOMIIAPATUBUCTHKHU (00IIas dYacTh
CPaBHUTEIBHOIO MPABOBEACHMS), TPAJUIIMOHHO BKJIIOYAIOUIMM BOMPOCH «OOBEKTa», «METOJa» U
«1emnei» B KOHTEKCTE Pa3BUTHUS OTEYECTBEHHOM MPaBOBOI HayKH, Ha pyOeke BEKOB MOBBILIACTCS
MIPaKTUYECKOE 3HAYEHHE U YTOYHSETCS METOAMKA IPOBEICHHS MEXKOTPACIEeBOr0, OTPACIE€BOrO U
MHCTUTYLMOHAJIBHOTO CPABHEHUSI.

B 1980 romax mnponoskaeTcsi pa3BUTHUE CPaBHUTEIBHOIO IPABOBEACHUS, HO YXKE B HOBBIX
HampaBlIEHUsX, OOBEAMHSIONIMX Hay4dHble COOOIIECTBA MCTOPUKOB, TEOPETUKOB IIpaBa U
OTPAaCIEBUKOB, OCBATUBIINX CBOU MCCIIEIOBAHUS OTJEIbHBIM IIPABOBBIM CEMbSIM HUJIM HAllMOHAIbHBIM
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IIPaBOBBIM CHCTEMaM KOHKPETHBIX CTpaH.

BriepBble B OTEUECTBEHHOH OPUCHPYJIEHUMU ObUIO IPOBEIACHO CHCTEMHOE H3JI0KEHUE
TpaauIMOHHOTO MpaBa Muaun. braronaps tpynam npodeccopa Kpamennnnukosoit H.A. coBerckas
IOpUINYECKAs HAyKa pacCMaTpUBaET HOBBIC UICTOYHUKH, TAKME KAK JAXapMallacTp, CMpUTH, BEJ U JIp.

Takum o00Opa3oM, B COBETCKOM IpPaBOBEJCHMM OCYLIECTBISAETCS PpPa3BUTUE OTIEIBHOIO
HaMpaBJICHUsl — COLUOKYJIbTYPHBIX HUCCIEIOBAaHUI TPaJUIMOHHOIO NpaBa cTpaH As3uu u AQpuku,
MCTOYHHUKOB M HHCTUTYTOB MECTHOTO OOBIYHOTO, HHYCCKOTO, UCIIAMCKOTO MIPaBa U JIp.

3akJIoueHue

B 3axnroueHun orMerum, yTo cpaBHHUTENbHOE IpaBoBefeHHe XIX — XX BEeKoB UMEET cBOe
CJI0’KHO€ U MO3HABATEIBHOE pa3BUTHE. B TOPEBONMIOLIMOHHOM NEPUOJIE CPABHUTEIBHOE MPABOBEACHUE
3aHMMAaJo c1a0yI0 HUIILY, TOCKOJIBKY OTCYTCTBOBAJI OIIBIT 3aPYOEIKHBIX CTPaH.

MHoOrum TeopeTuKam NpUXOAUIOCh OTIIPABIATHCSA B €BPONEICKUE U a3UaTCKUE CTPAHBI, C LEJIbIO
MOWCKa HOBBIX HJIE€W, KOHLENIMHA, COBEPIICHCTBOBAHUS IPABOBOM cHUCTEMBI Poccuiickoro
rocyzapcraa.

B mocnepeBOMOLMOHHBIA TEPUOJ TEOPETUKH JIOIT0E BPEMs HE pEelIalINCh MPOBOAUTH
CpaBHUTEJIbHOE NpaBoBeAcHHUE. J[aHHYIO AEATENbHOCTh OCYLIECTBIISUIM JIMILIB JIOPEBOJIIOLMOHHbBIC
topucThl. OCHOBHOW M3 MPUYHH SBJSUIOCH OTCYTCTBHE OIBITa OOIICTIPABOBBIX SIBJICHUW H TPOIIECCOB,
TpeOYIONINX aHAJIN3a, OMCHKN W NPUHATHSA, aICKBATHBIX T'OCYIapCTBEHHO-TIPABOBBIX MEp, a TAKXKE
OCYIIECTBICHUS HEOOXOAUMBIX IEHCTBUI.

OngHako BBHJlY BO3PACTAIONIETO ABTOPUTETAa MEXAYHApPOJHOIO TIpaBa B IMOJE€ 3pPEHHS
KOMITAPATUBUCTHUKHU TOMAJAI0T COOBITUS MEXIYHAPOJIHOTO YPOBHS, Iie HEOOXOIUMO OBITh B Kypce
TOTO, KaK JEHCTBYIOT MEXKIyHAPOIHBIC OPTaHU3AIMH U MEKIOCYJapCTBEHHBIE O0BEAMHEHUS, KaK1e
aKThl OHU M3/Ial0T, KAKOBO OTHOIIIEHUE K COOIIOICHUIO MEXTYHAPOIHO-TIPABOBBIX HOPM B H3yUaeMBbIX
CTpaHax.
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Abstract
The article assesses the development of comparative law and the development of comparative
studies of law in Russia at the end of the XIX-XX centuries. The authors focus on the originality of
the theoretical and methodological approaches of representatives of the Russian comparative law
school. The article notes that comparative law has its own complex and cognitive development. It is
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concluded that international events fall into the field of view of comparative studies, where it is
necessary to be aware of how international organizations and interstate associations operate. In
conclusion, we note that comparative law of the XIX-XX centuries has its own complex and
cognitive development. In the pre-revolutionary period, comparative law occupied a weak niche,
since there was no experience of foreign countries. Many theorists had to go to European and Asian
countries in order to search for new ideas, concepts, and improve the legal system of the Russian
state. In the post-revolutionary period, theorists for a long time did not dare to pursue comparative
law. This activity was carried out only by pre-revolutionary lawyers. However, in view of the
growing authority of international law, international events come into the field of view of
comparative studies, where it is necessary to be aware of how international organizations and
interstate associations operate, what acts they issue, what is the attitude to the observance of
international legal norms in the countries under study.
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AHHOTAIIUA

Kuralickoe 3aKOHOZATENbCTBO MOJYEPKHUBAECT MJEH COLIMAIM3MA, a TaKXKE HUMEET JEJO C
«KUTANCKUMHU OCOOCHHOCTAMU». JlaHHas cTaThbsd MOCBSAILIEHA HW3Y4YEHHMIO, CPAaBHEHHUIO U
COIIOCTABJICHUIO NIPaBOBOM KysbTypsl Kutas u Poccum B conmanuctuyeckuid nepuon. ABTOp
IIPUXOJUT K BBIBOAY, UTO YCHIIMSIMU M TAJTAHTOM PYCCKHX yueHbIX B 20-€ I'T. B MaHbwKypuHu Oblia
CO3/1aHa BBICIIAs FOPUANYECKAS LIKOJIA, CTOSIBILIASL HA YPOBHE YHUBEPCUTETOB IOPEBOIIOLIMOHHON
Poccun. 3apmaua coxpaHeHUsT PpOCCUMCKOW IOPUCIPYIEHIMM U Iepeladd POCCUHCKOM
IOPUINYECKOIN HAayKH MMOIPACTAIOIEMY TOKOJCHHIO OblIa YCIICIIHO PEIICHA.
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BBenenue. Uaeosiorusi npasa B Kurae u Poccun

OdunmansHoe Ha3BaHHUE MPABOBOM cucTeMbl KHTas — «colpamiucTuyeckas mpaBoBasi CUCTEMa» C
KHTaWCKON crienu(UKou, JeKaned B OCHOBE KUTAHCKON HIEH COIMAIM3Ma, TaK KaK «COIUATH3M)
ompezaenseT crnennuKy KUTAHCKON MpaBoBOW uaeonoruu. HeiHemmHss mpaBoBas cucreMa Kuras
OCHOBaHa Ha KOHCTUTYLIMH, KOHCTHTYLHUS, B CBOIO O4epelb, cHOpMYyJIHpPOBaHA B COOTBETCTBUU C
JIPYTMMH 3aKOHAMH, OHA SIBJISICTCSI OCHOBHBIM 3aKOHOM cTpaHbl. B mpeamOyne Konctutyuuu u B
MEpBOM CTaThb€ YETKO YyKa3aHo, 4To KwuTail ABISIETCS «COUMATMCTUYECKON CTpaHON», €ro
roCy/1apCTBEHHOE YCTPOMCTBO OCHOBAHO Ha ujesx Mapkca u Jlennna, Mao 1I33ayHa u Teopun JsH
CsonuHa. OTH TpU UJEH MNPEICTABIAIOT COOOW BEIyIIyI HICOJOTHIO, KOTOPOH HpUIEp>KUBACTCS
pykoBoacTBo Kommynuctuueckoit naptuu Kurasi.

Conuanuctuyeckoe cojiepkaHue 3aKOHOB Hayannock B 1954 r., korna Kutait oOHapogoBai nepByro
KOHCTUTYLIMIO; B HEM ONPE/IEeJICHbl BCE NPUOPUTETHBIE HANIPABJICHUS AEATEIbHOCTH MPABUTENIHCTBA.
BnocnenctBuu, HecMOTps Ha mepecMOTp KoHcTUTynuu B 1975, 1978, 1982 u 1988 rr., a ux 6sU10
yeTblpe, a Takxke B 1993, 1999 u 2004 rogax, CyThb COLUMAIMCTHYECKOTO CTPOSi HE M3MEHWIACH,
Ha000POT, OHA JIaXKe YCUIIMIIA CBOIO POJIb.

Kuraiickoe 3akOHOIATENbCTBO NOMYEPKUBAECT HJEH COLMANIM3Ma, a TaKKe HMEET Jel0 C
CKUTAHCKUMHU OCOOCHHOCTsIMUY. «Kwuraiickas crenuduka» O3HAa4YaeT, 4TO KHUTAHCKHI COLMAIN3M
BbIIEJISIET MHAUBUIyaJIbHbIE OCOOEHHOCTH U HE MMEET TEOPETHUUECKOI0 YHUBEPCAIbHOIO 3HAUYEHUS.
Ha nosiBieHne Takux poMMBbIX MATEH BIUSIOT CIEAYIOIIKE JBa acleKTa: ¢ OJHOU cTOpoHbl, B 1991 r.
pacnanicss Coserckuii Coro3 Kak mnpaBompeeMHUK PoccuM, MOJHOCTBIO OTpULIATENbHAs CTOPOHA
colLlMaJIN3Ma — KaluTaIu3M, 4TO 3aCTaBIseT KUTACKUE BIIACTH 3a]lyMaThCsl HaJl TEM, TIOYEMY IIPAKTHKA
corraiim3ma B Cosetckom Corose He nmomyuutes. [locne pacriaga CCCP 1o HacTosIIero BpeMeHH ST
rocy/1apCTB COXPAHSAIOT BEPHOCTh counanuctuueckoit uaeonoruu (Cesepnas Kopes, Ky6a, BoetHam,
Jlaoc u Kurait), xots Kutail 3aHnMaeT TOMUHHUpYIOIIEE MOJI0KEHUE CPeIU BCeX MATH cTpaH. Takum
o0pa3oMm, colalIi3M MOTEPSIT CBOIO YHUBEPCATIBLHYIO OCHOBY U U€t0, Mo3TOMY B Kutae ynop nemnaercs
Ha «KUTaCKHEe 0COOEHHOCTU», HO 3TO TOXKE HEYAauyHbIi BBHIOOD.

ITo cpaBHenuto c¢ Kwuraem, mnocne pacnaga Coserckoro Corosza Poccusi mnomuepkuBaeT
LEHTpalbHYI0 poiab KOHCTUTYyHIMM BO BCEl MpaBOBOW CHUCTEME B OTEYECTBEHHOM IIpaBe, HO
Koncturynusa uetko mnponucbiBaeT uaeosnoruto uenu. Konctutyuus Poccuiickoit ®enepannu,
npunsTas 12 gexaOpst 1993 r., umMeeT He TOJIBKO BBICUIYIO FOPUAMYECKYIO CUITY, HO M IpsIMOE JIeHCTBHE,
TO €CTh B COOTBETCTBYIOIINX MTPABOBBIX HOPMAX, MPOTUBOpeUal X 1yxXy KoHCTUTYIMH, Wi B IpyTux
3aKOHAX, HE OTHOCSAIIUXCS K OMpeAeNIEHHBIM KOHKPETHBIM BOIIPOCAM MOJIOKEHUs, CyneOHas BIacTh
MOXET HEMOCPEACTBEHHO TPUMEHSATh IMON0KeHUd KOHCTUTYyIMM B COOTBETCTBUM C JIyXOM
Koncrutynumu.

Koncrurynusa Poccun Takxke mpoBo3riiacuiia J1eMOKpPaTHIO, BEPXOBEHCTBO 3aKOHA, BEPXOBEHCTBO
MpaB U CBOOOJI YeIOBEKA U TpaXkIaHWHA, pa3/IeIeHHe TPeX MOJTHOMOYUN TOCYTapCTBEHHBIX OPTaHOB U
Apyrue BakHble TpuHIUNBL. [looxenus tperbero myHkra crtateu 46 Koncrurynunn P® rmacur, uyro
rpaxaane PO Bcemm cmocobamu COAEHCTBYIOT MPUHATHIO BHYTPEHHETO 3aKOHOJATENHCTBA. JTO
MOKa3bIBaCT, 4YTO B Poccuu (aKTHYECKH TIOCTABJIICH TPHUHIMII TpPaB YeJIOBEKa BBINIC IIPaB
cyBepeHuTeTa, a B Kutae 370 coBepIIeHHO HEMBICIUMO.

Kpowme toro, CoBerckuii Coro3 22 Hoss0pst 1991 1. B «/lexmapaiiuu o mpaBax v cBoOOIax 4YesioBeKa
U Tpak/JaHWHa» BIEpPBbHIC 3asBUJI, UTO MpaBa U CBOOOBI JIIOJEH, POXKIECHHBIE ¢ OOLIEPU3HAHHBIMU
HOpPMaMHu MEKIyHapOIHOIO IpaBa, OTHOCATCSA K IMpaBaM YEJIOBEKA, MPABO MMEET BBICIIYIO CHITY.
OnHuM cinoBoM, mpaBoBasi cucTeMa PoccuM MOTHOCTBIO OTOHUIA OT COLUMATMCTHYECKOrO MYyTH B
WJICOJIOTMH U CTAJIA MOJIHOCTHIO KAlUTAJIUCTUYECKOM.
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HpaBOBaﬂ naeoJI0oruda B KANUTAJUCTHYECKHH nepuon Kurasn

ITpaBoBas cucrema B coBpeMeHHOM KnTae 0THOCUTCS K IIpaBOBOMY nepuoty oT OnumyMHOM BOMHBI
1840 roma no ocHoBaHus HoBoro Kwurtas, BKItOuas MO3[HIO AWHAcTUIO lluH, BpeMeHHOE
IpaBUTENbCTBO HaHKMHA, cEBEpHOE IPABUTEILCTBO U HALIMOHAJIbHOE NTpaBuTesibcTBO HankuHna. [locne
OnuymHO# BOMHBI B KnTae HayaJloCh HalIECTBME M TOCIOJCTBO 3allaJHBIX NIEPKAB U IOCTEIICHHO
CTpaHa MpeBpaTHIIach B MOJYKOJIOHHAIBHOE U NOITy(deoabHOe 001ecTBo. B mporecce BHyTpeHHUX
U BHENIHUX @poOjeM B KHUTAHCKOM OOILIECTBE Hayalcs CIOXHbBIM nepexonnslid mnepuoa. C
IOPUINYECKON TOYKU 3pEHHs] XapaKTepHbIMH YepTaMM 3TOH TpaHCHOpMALUU SBIAETCS TO, YTO
CYILLECTBOBABILAS THICAYH JIET TPAJULIUOHHAS KOHLENIHSA IIPABOBOM CHUCTEMBI HAadajla PYLIUTHCS, a
HOBas [IPaBOBAsi CUCTEMA €I1le He UMela IPOYHOro (pyHaaMeHTa.

B Kurtae nepuoj ¢ Hauana onuyMHoi BoMHBI 1840 1. mo 1911 r. Ha3pIBaIM «KOHLIOM AMHACTHH
[{un». B 3TOT nepuox ucTopun, HECMOTPS Ha TO, YTO IUHCKOE IIPABUTEIILCTBO IPOAOIIKAIIO COXPAHATh
TEPPUTOPUATBHYIO LIEJIOCTHOCTh M YHPABIATH OOJIBLIEH YacThIO CTPaHbl, HEKOTOpPbIE MPUOPEKHBIE
paiioHbl M MOPTHl (PAaKTHUECKU YTPATHIIM TEPPUTOPHATBHBIN CyBEpEeHUTET M aJAMHUHUCTPATHBHYIO
IOPUCAMKIUIO.

[TpakTHyecku MOJOCTh yTpaTWia IPaBO HAa KOHCYJBbCKYIO IOPUCAMKIIMIO, B KOHLE IpaBJICHUS
muHactuu LluH Mensiercs cyaeOHas cucrtemMa, U B rOpuaudeckoM cmbiciie Kutail craHoBuTcs
MIOJIyKOJIOHUEH, YTO SIBISETCS CEPhE3HBIM HapyILIEHUEM cyeOHOro cyBepeHutera Kuras.

B 10 xe Bpemsa mocie 1840 r., o0cOOEHHO B MOCIEAHHUE NECATH JeT npaBieHus L{uH, nuHCKOE
MIPABUTENIBCTBO OBLIO BBIHYKJIEHO MPOBOJIUTH IIUPOKUH CIIEKTP MPaBOBBIX pedopM. Brio BBEIEHO
00JbII0E KOJIMYECTBO COBPEMEHHBIX 3alajJHbIX IPABOBBIX TEOPHM M HOBas IMpaBOBas CHUCTEMA.
[Ipown3onuia Takxke onpeneiaeHHast TpaHcGopMalys NepBOHAYaIbHOTO MpaBa JuHACTUH LIuH.

OcoOeHHOCTH pa3BUTHS MPaBOBOM CHUCTEMBbI A3TOrO0 NEPUOAA: KHUTAWIbl MPUIEPKUBAIOTCS
(heoanbHON 3TUYECKONM OHTOJIOTUH, HOBOW CUTYallMH U CIIEAYIOT 3aKOHY HHOCTPAHHOTO KallUTaIu3Ma;
COUYeTaHHE HOBEHIINX AOCTHKEHUN (peoanbHOM TpaulivY U KalluTalu3Ma; COueTaHHe BCEX 3aKOHOB
C COBPEMEHHOM OpraHM3alMOHHO-TIPaBOBOM (OpPMOM; MOJAEP)KKA PEAKIMOHHOTO TOCIOJICTBA
JIEMOKpATUH Ha caMOM Jielle He ocyuiecTBisgeTcss. OqHaKo UCIIPaBUTENBHOE IPAaBO B KOHLE AUHACTUN
[luH Takke OKa3aao BaXKHOE BIHMSHHE Ha HCTOPUIO Pa3BUTHs MPaBoBoii cucteMbl Kutas [BeBenukosa,
2012].

Pedopma npaBoBoii cucTeMbl B KOHIIE JUHACTUU L{MH cTana Ba)KHBIM OBOPOTHBIM MOMEHTOM B
UCTOPUM pa3BUTHS KUTAHCKOM IIPaBOBOM CHUCTEMBI, O3HAMEHOBAaB HAuyajO pacnaja KHUTaNHCKON
IIPaBOBOM CUCTEMBL, Tepexo Kuras ot IpeBHEN IPaBOBOM CUCTEMBI K COBPEMEHHOM CUCTEME, a TAKIKE
3aJI0KUB (PYHIAMEHT JJIs1 KUTaiCKOi MPpaBOBOW MOJIEPHU3ALIMH, YTO CIIOCOOCTBOBAIO MOAECPHHU3AINN
00pa3oBaHMs U PA3BUTHIO KAlTUTATIN3Ma KUTAHCKOW SKOHOMHKH.

B okts16pe 1911 r. B Kutae nauanace 3Hamenutas Cunxaiickas peononus. 1 suBapst 1912 r. 6bu10
npoBo3riameHo Bpemennoe npasutensctBo Kuraiickoit Pecniy6nuku (Hankun). ITox pykoBoacTBom
peBosonMOHHOM maptu BO TiaBe ¢ CyHp SrceHom, kak sapo, HankuHckoe BpemenHoe
MIPaBUTENBCTBO B KOPOTKHE CPOKHU MPOBEJIO PsiJ] 3aKOHOJATEIbHBIX MEPOTIPUSATUH U 3aJI05KUIIO OCHOBBI
npaBoBo# cuctembl Kuraiickoil PecryOnuku.

K 3akoHaM 3TOro nepmosia B OCHOBHOM OTHOCSITCSI KOHCTUTYLIMOHHBIN CTPOM, a IMUHUCTPATUBHbBIE
IIOCTAHOBJICHMS], 3aKOHBI U IIOCTAHOBJICHH O 3aIUTE IPaB YEJIOBEKA, HAIIUOHAJIbHBIC U PEIIUTHO3HBIE
3aKOHBI, COLIMAJIbHOE 3aKOHOAATENIbCTBO, 3aKOHBI 00 S KOHOMUYECKOM Pa3BUTHUH U TAK Jlajiee.

CremyeT ynoMsiHyTh O «BpEMEHHON KOHCTUTYIHI» Kutaiickoit Pecry0uku, 3akoHe, TPUHATOM U
obnapomoBanHoM B 1912 r. Ilo comepxanuio oHa Oblna pa3paboTaHa Ha TPHUHIUIE pa3eleHUs
BJacTell, MpoBo3Miamana o0Iue MPUHLIUIBI JEMOKPATUU U CBOOOMBI, a TAaKXKe 3alUThl YaCTHOU
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COOCTBEHHOCTH, HO B TO € BpeMs co3JaHa Juid npenorBpaiieHus aesresnbHoctd HOanp Ilukas no
CMEHE NPEe3UJCHTCKON pecmyOnuku. OTO HepBbli  Oypikya3HO-pecllyOIMKaHCKMHA — XapakTep
KOHCTUTYLIMOHHBIX JIOKYMEHTOB, YCTaHOBUBIIMN OypiKya3HO-pecIyOJUMKAaHCKUM HallMOHAIbHBIN
CTpOW.

B mapte 1912 r. Cynp SItcen y3yprnupoBaj MOJIMTHYECKYIO BiacTh Kuraiickoit PecnyOnuku u
yupeausl TeKHMHCKoe mpaBuTesnbeTBO Kutaiickoit PecnyOnuku, KOTOpoe KOHTPOJIMPOBAIOCHh
CEeBEpHBIMU BOCHAayaJlbHUKaMU B [leknHe, a MMEHHO NpPaBUTEIbCTBO CEBEPHBIX BOEHAYAIbHUKOB.
YroObl cIpaBUTHCA C PA3IUUYHBIMU TPYAHOCTSIMU, IPABUTEIBCTBO CEBEPHBIX BOCHAYAJIbHUKOB TAKXKe
OCYILECTBIISIO 3aKOHOAATENbHYIO IeATeIbHOCTD [Tpomunckuii, 2014].

UToObl MPUITH K BIACTH, YKPENUTH BJIACTh U YCTPAHUTDH JUCCHUICHTOB, CEBEPHOE MPABUTEIHCTBO
4acTo NPEANPUHUMATIO KOHCTUTYLHMOHHBIE NEHCTBUS, YTOOBI 00ECHEYUTh IPaBOBYIO OCHOBY JUIS
CBOETO IPABJICHHUS.

JlokymMeHTBl, u31aHHblE B JTOT mnepuod, Brmoyanu «lIpoekt koHctutynuum Kuralickon
PecniyOmukm» 1913 1., Takke M3BECTHBIM KaK «IIPOEKT KOHCTUTYIMH NPAaBUTENHLCTBA TSHbTaHA OT
CEBEPHOI'0 IIPaBUTENIbCTBAa», KOTOPBIA sABisAeTcs mepBbIM MpoekToM Koncrtutynuuun 1914 r;
Konctutyuuto Kutaiickoit PecnyOinku, Taxke HM3BECTHYIO Kak «3akoH FOaHbI3U», MOIHOCTBIO
YCTaHOBUBILYIO BJacTh BOOpykeHHbIX cuil; Konctutyuuto Kuraiickoit PecriyOnuku 1923 r., Taxke
U3BECTHYIO KaK «KOHCTUTYLHS O B3ATOUYHHYECTBE», KOTOpas SBJISETCS IMEPBOM COBPEMEHHOU
KoHcTuTyLumen Kuras.

3aKkoHOMATEIbHAS IEATENFHOCTh OMSHCKOTO MPABUTENBCTBA OOBEKTHBHO J1aBajia ONpEICICHHbIC
IpEeUMyIecTBa JJIsi TMPABOBOIO IOCTPOECHUS HAHKMHCKOIO HAlMOHAIBHOTO IPaBUTENbCTBA B
Oymyiem.

B nepuoa ¢ 1927 no 1949 r. HanmonanbHeIM npaBuTeabcTBOM HaHkiHa Oblsla OCHOBaHA MapTHs
I'omusbnan. Ilocie co3maHus HalMOHANBHOIO MpaBHTENbcTBa HaHkMHa Benach OOIIMpPHas
3aKOHOTBOpYECKas JESTeIbHOCTb, OOJIBIIOE KOJUYECTBO 3aKOHOB, YKa30B U JIeJd O PaCKpbITUU
pa3bsCHEHU O00pazoBail  «ILIECTEPKY», BKIIOUYAIONIyl0 KOHCTUTYLHIO W KOHCTUTYLIMOHHBIE
JOKYMEHTBI, TPakJaHCKOE IPaBO, XO3SIMCTBEHHOE IPABO, aJMHUHUCTPATUBHOE IIPAaBO, YTOJOBHOE
IIPaBO U CBS3M MEXAY 3aKOHOM M IPOLECCYalbHBIM 3aKOHOJATENBCTBOM M COOTBETCTBYIOIIMMU
HOPMAaTUBHBIMU akTamMu. Cpead HHUX MpPEJCTaBUTENIEM KOHCTUTYLIIMOHHBIX JIOKYMEHTOB Oblia
Koncrurynus Kuraiickoit PecriyOnuku, onyoaukoBanHas B 1947 r.

OTa KOHCTUTYLUS CTaja BOIUIOLIEHUEM MBbICIM KpPYIHBIX 3€MIIEBIAACIBLEB U KPYIHOM
OyprKya3uu, ee IJIaBHasl yepTa 3aKijioyanach B TOM, YTO MPOCTOM HApoJ HE MMEN MpaBa, AUKTATypa
LEHTPAJTN30BaHHON BJIACTU OTpaHUYMBAJa U JIMIIANA HAPOJ JEMOKPAaTUYECKUX MpaB U CBOOOJ, BCA
BJIACTh ObLJIa COCPEOTOUYEHA B OJHOU PYKeE.

Otn peonanbHO-PaIMCTCKas TUKTaTypa, aHTHKOMMYHHCTHYECKasl TpaXk/JaHCKasi BOMHA MPOTUB
J0JIei 3aK0Ha, HallMOHAJIbHBIE 3aKOHBI CIIOCOOCTBOBANIN MOJIHOM yTpaTe CTPaHOU CyBEpPEHHBIX IIPaB.

TakuMm 06pazoM, Mbl BUAMM, UTO IIPABOBAst CUCTEMA TOMHHbB/IaHOBCKOT'O PEXKUMA MPUACPHKUBACTCS
Tyalv3Ma B TIpaBoBO# cucteme. J[ake B 3akoHOAATENIbHOU c(hepe Bce ObUIO OTHOCUTEIBHO XOPOIIIOo, a
BOT B CyIeOHOW cucTemMe Bce ObUIO OdYeHb MpadyHo. (OcoOeHHO moJuTHYecKas cdepa
XapaKkTepu30Balach CBOMM HENPUKPBITHIM J€CIIOTH3MOM.

IIpaBoBas uaeoJiorust B KanuTaJIucTHYecCKui nepuoa Poccun

Hauano XX Beka — 0IMH U3 CaMbIX CI0KHBIX MEPUOIOB B PA3BUTHH POCCUICKOTO rOCy1apcTBa U
npasa. Yepeays S5KOHOMUYECKHE B3JIETHI M MAJCHUA, CTpaHa nepexuia pesomonnto 1905-1907 rr. u
JIBE€ BOMHBI — PYyCCKO-SMNOHCKYI0 U [IepByro MupoByro. Bee 3TO HE MOIVIO HE CKa3aTbCsl HA IIPABOBOM
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cucreme. [IpaButenbctBo Hukomnas |1 Ob110 BEIHYXI€HO [TOMTH Ha OIpeielieHHbIe peOopMBI. 6 aBrycra
1905 r. 6611 onryOsmnkoBaH Manudect 06 yupexaeHuu ['ocy1apcTBEHHON JyMbl KaK COBEIIATEIHLHOTO
komuteTa. Torma ke Obuio omyOnmkoBaHo Ilomoskenue o BwIOOpax B [ocymapcTBeHHYHO Jlymy.
[Iponsomen mepexol K COCIOBHOW u30uparenpHOW cucteme. He wmmenu wn30MparenbHBIX TIpaB
YKEHITUHBI-CPOYHHUKH | JIUIA MOJIoKe 25 s1eT. 17 oxTaops 1905 r. umneparop noanucan Manudect 06
yJIydIIEHUH OOIEeCTBEHHOro mopsaka. B srom Manudecte OT mpaBUTENbCTBA TpeOOBAIOCH aTh
Hapo/1y HE3bI0JIEMBbIE OCHOBBI TPAKIAHCKON CBOOO bl HA OCHOBE (haKTHUECKO HETPUKOCHOBEHHOCTH
JUYHOCTH, CBOOOIBI COBECTH, CIIOBa, coOpanuii u o0benuHeHuit. 11 gexabps 1905 r. Bwien HOBBIH
3aKOH O BBIOOpaXx, pacIIMpHUBIIMNA Kpyr u3Ouparesneil. M30upaTenbHbie MpaBa MOIYYWIH paboyue.
beinu ycranoBiieHbl TpexaTarHbie BEIOOpHI. 20 deBpains 1906 r. 6puta npuHaTa HoBas «KoHCTUTYIHS
Tlocynapcreennoit Jlymer». ['ocynapcrBennas [lyma umeer ciienyromue GyHKIUN: 1) o0cykIeHue u
MTOJITOTOBKA 3aKOHOIIPOEKTOB; 2) YTBEPKICHNE OO KETA.

3 utonsa 1907 r. lyma Oblna pacnyliieHa u 0JHOBPEMEHHO MPUHSIIA HOBBIA N30MpATEIbHbBIN 3aKOH,
pPE3KO OrpaHWuYMBINUN H30MpaTelbHBIE IIpaBa IIUPOKUX CJIOEB HaceleHus. JleaTenbHOCTh
lNocynapctBennoit Jlympr Hauana XX Beka HE OKaszajga CYIIECTBEHHOTO BIHUSHMS HAa Pa3BUTHE
MIPABOBOW CHCTEMBI CTPAHBI, HO €€ OIBIT MOXKET ObITh yuTeH [ ocynapctBenHoi Jlymoii ceronus. [lpu
Jlyme 3akoHopaTenbHble IMosHOMouusi ['ocynapcTBeHHOro coBeTa ObUIM —TaKOBBIMM, Kak
COBEIIATENIbHBIN OpraH, B KOTOPBIM BXOAWIH BBICIINE JIOJXKHOCTHBIE JIMLA MO LIAPCKOMY Ha3HAYEHUIO,
OH CTaJl 3aKOHOJIaTEIbHOM MaIaToM.

B 3TOM cOCTOUT OCHOBHOE COIEpKAHUE 3aKOHOB, IIPUHATHIX ISl pa3BUTUS POCCUKCKON ITPABOBOM
cucteMbl Havasia XX B. JlanmpHeliliee pa3BUTHE €CTECTBEHHOTrO TpaBa ObLIO TpepBaHo IlepBoii
MHUPOBO BOMHOI, a 3aTeM PEBOIOLIMOHHBIMH COOBITUSIMU 1917 T.

OTHOCHUTENBHO IOPUAMYECKOTO 00pa3oBaHMsA B JOPEBOJIOLMOHHBIA IMEPHOA MOXHO CIeNaTh
CJIETyIOIINE BBIBOJIBI.

Bo-niepBeix, B popeBomoninoHHOM Poccum mpeoOnamana MoOAroTOBKa HOPUCTOB B HApOJIHOM
oOpazoBanuu, (opmupoBaBmiascs B kKoHie XIX B. «cBoOojHas MIKONa» WMeNa BTOPOCTETIEHHOE
3HauYEHHUE.

Bo-BTOpBIX, MpakTHKOBaIaCh €IMHCTBEHHAs (JopMa FOPUINYECKOTO 00pa30BaHuUs — TOJIBKO OUHAas
U TOJIBKO BBICIIEE.

B-TpeTbux, OCHOBHOW KOHTHUHTEHT CTYACHTOB-IOPHCTOB OBbLI Ha IOPUAMYECKUX (aKyIbTeTax
BY30B. MeHbIIIasi 4acTh y4YWIach B CIEIUANTBHBIX YUYEOHBIX 3aBEICHHIX, TAKUX KaK IOPHINYECKUIN
¢dakynbrer, Anexcanaponckuil (Llapckocenbckuil) muneit, JlemumoBckuil nuuei. FOpunnueckue
(hakybTeThl OB CAMBIMH MHOTOYHUCIIEHHBIMU B YHUBEPCUTETAX.

B-uetBepThIX, opuanueckue (akyIbTeThl OBUIM HE TOJBKO Y4eOHO-METOJIWYECKUMHU, HO U
HayuHbIMH LeHTpamu. Ha kadenpax yHuBepcuteTa paboTanu BeAyIIHE yUeHBbIC, MPAKTHUECKU BCE
M3BECTHBIE IOPUCTHI ATOr0 IMEpHOJa HCHbITAIN ceOs B KauecTBe IMpernojaBareseil. 31ech Belach
MO/ITOTOBKA HAyYHOUM CMEHBI, TAJTAHTJIMBBIX BBIITYCKHHUKOB OCTaBIISUIN Ha Kadeapax Juis MOATOTOBKH K
npo¢eccopckoMy 3BaHUIO.

B-naTeix, B nopeBosonumonHo Poccun cyiecTBoBana yTHIMTApHAs MOJIEIb YHUBEPCUTETA!
opuandeckue (akyJabTeThl TOTOBUIM OyAyHIMX TOCYJAapCTBEHHBIX CIIyXalllhX, BBITYCKHUKaM
MPUCBaNBAINUCH KJIACCHBIE YHHBI.

JlocTikeHusl JTOPEBOMIONMOHHON IOPUANYECKONH HAayKH OBUIM BO MHOTIOM IEPEYEpPKHYTHI
coObITHsIME OKTsI0pss 1917 1. OgHako ee TpagulMM HE MEpecTald CYLIECTBOBATb U B COBETCKHI
IIEpUOJ, @ HA HOBOM JTale€ pa3BUTUS POCCUKWCKOW TIOCYJapCTBEHHOCTH BHOBb CTAJIM IPEAMETOM
W3Yy4YECHUS.
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CoBerckas mpaBoBas CUCTEMa CTPOUJIACHh Ha MPOTSHKEHUU BCEH HCTOPUU COBETCKOI'O TOCY1apcTBa
B COOTBETCTBUU C MOJUTHUYECKOW nuHuel maptuu. Crapas mpaBoBas CHUCTeMa MOJJEKalla MOJHOM
mukBuianuu. Ha cMeHy npuiuia HOBas CHUCTEMa, OCHOBAHHAs Ha «PEBOJIIOLMOHHOM IIPaBOBOM
MBIIICHUW.

[lepen coBerckoil cyneOHONM MpPaKTUKOW CTosjaa MpoOsiema Jeraiu3anud (HOPMaTUBHOTO
3aKperyICHUs]) MApTHUHHBIX PpEHIeHUH M CO3JaHUs HOPMATHUBHOW 0a3bl PEryJupoBaHUS HOBBIX
001IeCcTBeHHBIX OTHOMEHUH. OCHOBHAS TPYIHOCTh 3aKJII0YaIach B TOM, YTO B CUCTEME HOPMATUBHBIX
aKTOB HE OBLJIO YETKOH CTPYKTYphl M cucTeMbl. Hapsmy ¢ nekperamMu NpUHUMAINCh JeKJIapaluy,
MIPOKJIaMaIH, PE30JIIOLIMU U BO33BaHUsl. [IepBbIMU COBETCKUMU JIeKpeTaMu ObLITH JeKPeThl «O MUpE»,
«O 3zemney, «/lexmapauus mpaB HaponoB Poccum», «Jleknmapauus mpaB TpyIAUIMXCA U
AKCILTYaTUPYEMBIX).

['paxxnanckoe mpaBo ¢ camoro Havajia JOJDKHO ObLTO TPHUOOPECTH KIIacCoBBIN XxapakTep. [Ipexae
BCEro, 3TO Kacanaoch uMyiecTBa. FOpuanyecku ObUTH 3aKpeTieHbl HOBbIE MIPUHIIUITBI 3eMJICBIAICHUS
U 3eMJICTIONB30BaHMs. 3eMeIbHOE MPaBO OBLIO HAMPABICHO HA PETyJIMPOBAHHE COLMATUCTHUYECKHUX
OOIIECTBEHHBIX OTHOWIEHWH B jepeBHe. OO0OIIECTBICHHWE 3€MJIM, OTTOPTHYTOH y KPYIHBIX
COOCTBEHHUKOB, CO3JaJI0 pEabHYI0 BO3MOXKHOCTH JUIsI OpraHW3allMd B JIEPEBHE COBETCKUX H
KOOIEpPAaTUBHBIX XO3SHCTB. B TpyJ0BOM 3aKOHOJATENbCTBE BOIUIOTMJIMCH MHOTHE IIOJOXKEHHUS U
TpeOoBaHusl, JCHCTBOBABIIKE BO BCEX CTpaHaX: BOCBMHYACOBOW paboO4Mil JeHb, €KEHEeIeNbHBIH
HEMpPEepBHIBHBIA €KETHEBHBIN OT/ABIX, 3alpelleHrne padoThl B HOYHOE BpeMs, KpOMe HENpepbhIBHOTO
MIPOU3BOJICTBA, 3ampelnieHne JeTckoro Tpyaa. JeiictBusi COBETCKOro MpaBUTEILCTBA B 001acTH
OXpaHbl TPY/la MOJTYYHIN BBICOKYIO OLIEHKY MUPOBOW 001IecTBEHHOCTH. CeMelHOoe MpaBo 3aKpersiio
T'eHJIEPHOE PABEHCTBO U IPaXKAaHCKUM Opak.

YronoBHOMy IpaBy 3TOr0 IEpHOJA CBOWCTBEHHA IOJUTHYECKAs AaHTa)KUPOBAHHOCTh, TaKas
CUTYyallusl XapaKTepHa JUIsl BceX 0€3 MCKIII0UEHHs PeBOJIIOLNNA. B HOpMaTUBHBIX aKTax TOTO Mepuoja
HET YEeTKUX TMOHSTUM NPECTYNJIEHUS, BHUHBI, NOKYIIEHUS Ha MPECTYIJICHHE U OKOHYEHHOTO
IIPECTYIUIEHHUs, cOy4yacTHs. Bce mpoTuBoNnpaBHble NENHCTBUS JENUINCh HA KOHTPPEBOJIIOLMOHHBIE U
npoctble. K mepBeIM OTHOCATCS caboTax, MocAraTeIbCTBa Ha IPUCBOSHHE IOCY1apCTBEHHON BIACTH U
OpraHu3alnysl KOHTPPEBOIIOIMOHHOMN JesTenbHOCTH. K MpocTo npecTynieHusM OTHOCUTCS ObITOBOI
XapakTep MpecTyIJICHUS.

['paxxnaHckoe CynONpPOM3BOJACTBO CTPOWJIOCH B COOTBETCTBMM C IIOCTaHOBJIICHHEM CYyJa,
HAJENABIIMM CyJbl IIMPOKMMH IIOJHOMOYUSMU B OTCYTCTBHE 3aKOHA 3]IpaBOrO CMbICIA H
co00pakeHH CripaBeUIMBOCTH. Y TOJIOBHBIN MpoIiece TaKKe HEC Ha ce0e OTIEeYaTOK PEBOTIOIMOHHOTO
MIPOM3BOJIa. YTOJOBHO-TIPOLECCYalbHbIE MPABOOTHOIIEHHUS] HE ObUIM yperyJIupOBaHbL, MO3TOMY
JIOMYCKAaJICsl TPOM3BOJ, KOTOPBIA MpPH HEKBATU(PHUIMPOBAHHOW CyneOHOM BiacTH OBLT IIMPOKO
pacipoCTpaHeH.

BaxnapiMm marom crtano mpunstae 10 wuromst 1918 r. Konctutyummum PCOCP (Poccwuiickoit
Cogerckoit deneparuBroii Counanuctuueckoil Pecry6inku), OCHOBY KOTOPOIl COCTaBWIIM JE€KPEThI
«O Mupe», «O 3emne» u «Jleknapanus npaB TPYASIIUXCS U IKCIUTyaTUpyeMbIx». KoHcTuTynus
HauuHaet Jleknapaiuio npas TpyAsAIuXxcs U dKCIUTyaTupyeMbix. Bropoii paznen «O0mue monoxxeHus
Koncturyniun PCOCP» ompenensier xapaktep COBETCKOTO ToOCyaapcTBa Kak pabouero
COLIMAJIMCTUYECKOTO OOIIECTBa, ACKIapUpyeT paBa U 0043aHHOCTHU IpaXkaaH, GopMy rocyaapcTa 1
np. Tperuit pazaen nocsieH cTpouTenbcTBY COBETCKOM BIACTH M €€ OpraHU3allli B LEHTPE U HA
MecTax. B uerBeproM pasnene TOBOPUTCA OO0 aKTHBHOM U IAaCCHBHOM M30MpaTeNbHOM IIPaBe,
MIEPEYUCIICHbl KAaTerOpuu JIUI], JIMIIEHHBIX A3TOro mpasa. I[IATBIA pasfgen MOCBSIIEH BOIpocaM
OI0/UKETHOTO TIpaBa M (PMHAHCOBOMW MONHUTHKHU. Pa3ien mecToil coaepkut onucanue ¢uiara u repoa
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PC®OCP.

ConuanbHOM OCHOBOM HOBOTO rocynapcera 1o KoHcTuTynuu siBiseTcst JUKTaTypa npojieTapuara,
a MOJUTUYECKON OcHOBOW — cucremMa CoBETOB pabo4MX, CONJATCKUX M KPECThSHCKHUX JIEIyTaTOB.
KoHcTuTynus 3akpemnisier cienyromue npaBa 1 cBo00Abl: CBOOOa COBECTH, CBOOOa cI0Ba, CBOOO1a
coOpaHnuii, coOpaHui.

Takum ob6pazom, (GopMHUpOBaHHE TOCYAAPCTBEHHO-NPABOBBIX HMHCTUTYTOB PAacCMaTpUBAEMOIO
Nepruosia TPOUCXOAMUIO B COOTBETCTBUM C OOJBIIEBUCTCKON WHTEpHpeTanueidl MapKCHUCTCKOM
KOHIICTIIMU JUKTAaTyphl TpoOJeTapuara, HO O3TO ObUIa CHIBHO MCKaXCHHAs WHTEPIIPETAIs
MapKCHUCTCKUX UAEH, KOTOPYIO OOJIBIIEBUKU MCIIOJIB30BAIN JIsl CBOUX LiEJIEH.

[Tocne OKTAOpPbCKON PEBOMIOLMH HAYAJICS AEMOHTAX CHCTEMBbl FOPUAMYECKOIO 00pa30BaHUs KaK
HETIOCPEICTBEHHO CBsi3aHHOW ¢ uapckuM pexkumom. CormacHo [ekpery Coera Hapomnbix
KomuccapoB ot 5 utonga 1918 r., Bce yueOHble 3aBeJEHUS CTpaHbl ObLIM IEpPEAAHbl B BEJICHUE
Hapkomara npocsemieHusi. B pesynbrate By3bl IOpUAMYECKOrO MpOGuUIIs, paHee HAXOJUBIIHECS B
NOJYMHEHUM MHUHIOCTa M JIpYr'HX BEIOMCTB, ObLIM 3akpbIThl. [locTeneHHO mpeKkpaTuiach
NEeSITeTbHOCTD YaCTHBIX YYSOHBIX 3aBEICHHIA.

s ynpaBnenus By3amu B cTpykType Hapkomipoca co3faH crenuaibHBIM OTEN, Mocie psaa
nepenMeHoBaHuii B 1921 1. monyuynBImInii HanMeHoBaHue [ J1aBHOTO yripaBiieHUs MPOPTEXYUMITUIL U
BbICIIMX y4eOHbIX 3aBeneHuil (I'nmaBnpodoOp). B kauecTBe rojgoBHOro Hay4Horo yupexjaeHus 81918
r. 6bu1a co3iana ConuanucTuyecKas akaJeMusi OOLECTBEHHBIX HayK.

B nexabpe 1918 r. ropuanueckue (HakyiIbTeThl YHUBEPCHTETOB OBUIM IMOCTEIICHHO 3aKPBITHI, a B
1919 r. Ha ux 6a3e ObUTM co3daHbl (DaKyJIbTETHI OOIIECTBEHHBIX HaykK (doumasl). IIpemonaBanue
COOCTBEHHO HOPUIAMYECKMX ITUCLUIUIMH OCHOBBIBAJIOCh HAa HM3YYEHHMH JEHCTBYIOILEIO COBETCKOTO
3akoHojaTenbcTBa. Co37aHne HOBBIX IPOTpaMM U y4eOHUKOB M3-32 OTPAaHUUYEHHOCTH YUCIIA YYSHBIX-
MapKCHUCTOB 3aTSTMBAJIOCh U COMPOBOKIAIOCH 3HAUUTEIbHBIMU TPYIHOCTAMU. JIuib B okTsi0pe 1922
r. ObLIM YTBEpXKJIE€HBI MEpBbIE MporpaMMmbl yHUBEpcUTeTCKUx KypcoB mno Koncrurymuu PCOCP u
HCTOPUYECKOMY MaTepUaIU3MY.

B nexabpe 1918 r. ropuandeckue (akyJIbTeTbl YHUBEPCUTETOB OBLIM MMOCTENEHHO 3aKpPbITHI, a B
1919 r. Ha ux 6a3e ObUTM co3daHbl (DaKyJIbTETHI OOIIECTBEHHBIX Hayk (doumasl). IIpemonaBanue
COOCTBEHHO HOPHUIMYECKUX JHUCLUUIUIMH OCHOBBIBAJIOCH HAa HM3YYEHUHU JEHCTBYIOIIETO COBETCKOTO
3akoHojaTenbcTBa. Co3aHne HOBBIX IPOrpaMM U yUeOHHUKOB M3-3a2 OTPAaHUUYEHHOCTH YUCIIA YYEHBIX-
MapKCHUCTOB 3aTATHBAJIOCH U COMPOBOXKAAIOCH 3HAUUTEIbHBIMU TPy AHOCTAMU. JIuib B okTa6pe 1922
r. OBLIM YTBEp)KJIEHBI MEpBbIE MporpaMMbl yHUBEpcUTeTCKUx KypcoB mo Koncrurymuum PCOCP u
HUCTOPUYECKOMY MaTepUaIU3MYy.

PeBoutoniust nummiia Poccuto mpeskHero 3aKk0HOAaTeNIbCTBA, KOTOPOE TpeOOoBaJIo CO3AaHUs HOBOTO,
JIETaJIM30BaBUIETO AEATEIBHOCTh COBETCKOIO PYKOBOJCTBA. B rpa’kgaHCKOM NpaBe Ha MPOTSHKEHUN
BCEro IepHojJa BOEHHOIO KOMMYHH3Ma HpOAOJIKajach 3aMEeHa TOPIOBIM  IJIJAHOMEPHBIM
pacmpesieieHueM MNpOAYKTOB B OOIIErocydapCTBEHHOM MaciuTabe, OrpaHHYE€HHEM TOBapHO-
JICHEeXKHBIX OTHOLICHHUH, CO3/laHUEM eIUHOW OaHKOBCKOW CHUCTeMbI. 3HAUYMTENbHbIE H3MEHEHUS
npou3onuin B cepe aBTOpckoro mpasa. Bce roHopapel, OCTaBIIMECsS IIOCIE CMEPTH aBTOpa,
00paTUIINCh K TOCYApPCTBY.

['maBHBIM JOCTH)KEHHEM B OOJaCTH TPYAOBOTO IpaBa CTaJ0 MpUHATHE B jAekadpe 1918 r.
Tpynosoro konekca 3akoHOB PCOCP. O ycraHoBui o0s3arenbHble NpaBuia A oOecreueHust
COLIMAJIHOM 3aIIUTHl HHBAIUIOB, 00PHOBI ¢ 6e3paboTHIIel U MaTepUAIbHOM MOAIEPKKU 0€3pabOTHBIX
U IpYruX. Y30CTh 3aKOHOJATENbCTBA 3aKJIIOYAJIaCh B TOM, YTO OHO HE PEryJMpoBaJIO OTHOLICHUS B
arpapHoil cdepe. B nensax ykpeniaeHus TpyIOBOM IUCLMILIMHBI OBIIM BBEJCHBI «TOBAPHILIECKHUE
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CyZbl», 110 IPUTOBOPY KOTOPBHIX HAPYIIUTENb TPYJOBON AMCHUIUIMHBI MOT MOJIyYUTh OOIIECTBEHHBIH
BBIFOBOD B BU/JIE BEI'OBOPA, BPEMEHHO ITOHMKEH B JOJDKHOCTHU U OTIIPABJICH Ha TSDKENbIE 00IIECTBEHHO
HeoOxoauMbIe paboThl. B 001acTu arpapHbIX OTHOIIEHUH OOJBIIEBUKM C CAMOTO Havajia B3sUIH Kypc
Ha CO3JJaHHE EIMHOr0 TOCYAAPCTBEHHOTO 3E€MENbHOTO (OHAAa W KOJIX030B. bBbuTHM co3maHbl
TOBapUILECTBA, KOMMYHBI U apTEIIH.

Ilenu u 3amaun yrosioBHOro Ipasa chopMysupoBaHbl B TOKyMeHTe «PyKoBOZsIIME MPUHIMUIIBI
yronoBHoro npasa PCOCP». DTOT JOKyMEHT 3aJl0KMJI OCHOBBI MOCJEIOBATEIBHOCTH B 00JacTh
yrojoBHOH nonmTHKU. Ha ero ocHoBe ObLT pa3paboTaH U MPUHSAT MEPBBIA Y TOTOBHBIN KOJEKC.

[ToTKa «BOEHHOIO KOMMYHH3Ma» HOCHJIA BPEMEHHBIM XapaKTep, TaK KAaK BbI3bIBAJIA PE3KOE
HenpusTHe B oomecTse. [IpoTuB Hero ObUIM MHOIOYHCIICHHBIE BHICTYIUIEHUS, CAMBIMU JJpaMaTUYHbIMU
U3 KOTOPBIX CTaJld BOCCTAaHME KPOHIITAITCKUX MaTpOCOB M KpecThsiHCKas BoiHa B TamOosge.
CoBeTckoe pPyKOBOACTBO IOHUMAJO, YTO TEPPOp U 0O€33aKOHME YJIEpXaTb BIACTb HE MOTYT, YTO
HAJEKJa Ha CKOpelllee BBEJCHHNE KOMMYHUCTUYECKMX OTHOLIEHUM M HaIeXkK/1a Ha CKOPYIO MUPOBYIO
PEBOJIIONMIO HecoBMecTHMEBI [beBemrkona, 2012]

B nepuon HoBo#t sxonomuueckor nonutuku (HIOIT) B 1920-e rr. mpoucxomut ¢popMupoBaHue
COBETCKOM  MpaBOBOM  CUCTEMbl.  YIOpsAAouuMBajachb  IPABOTBOpUYECKas  JIE€ATEIbHOCTb,
COBEPIICHCTBOBAJINCH IOPUINYECKHE KOHCYJIbTALlMU, OCOOEHHO C YYETOM OOIIECTBEHHOTO MHEHHUS U
UCIOJIb30BAaHUS 3apyOEKHOIO U JIOPEBOJIIOLMOHHOIO ONbITA, OBLIM KOAU(PHUIHMPOBAHBl OCHOBHBIE
OTpaciau TIpaBa, HAJCJIEHbl IPaBOM H3JaBaTb HOPMATHUBHBIC IIPABOBBIE aKThl OOIECTBEHHbIE
opraHu3anuu. BbUIM NPUHATHI CIAEAYIOIME KOAEKCH: ['pakmaHckuii, 3eMebHBIN, YTOJOBHBIM,
Tpynosoii, ['paxk1aHCKMIl NPOLECCYyAIbHBIA U Y TOJIOBHO-TIPOLECCY AITBHBIN.

HauOonee cnoxHolt 3amayeil Oblna pa3paborka u mpunsTtue I'paknanckoro xonexca PCOCP,
3aKJIa/IbIBAIOIIET0 OCHOBHBIE MPHHLUIBI B cdepe HMYIECTBEHHO-3KOHOMUYECKUX OTHOILIEHHH.
[Tonoxxenns HoBoro Kopekca ObulM 3aKpemyieHbl COIUAJIMCTUYECKHMM IMpPaBOM. ITO 3allluTa
roCcy/1apCTBEHHOW COOCTBEHHOCTH, OIpPaHMYEHHE 4YacCTHOI'O MpEeANpPUHUMATENCTBA U YacTHOIO
obopora, MoHomnouus BHeMHeNH Toprosiu. ['paxnanckuil kogekc PCOCP Obu1 mpunat 31 okTsa0ps
1922 r. On Bkmouan 435 crareil u yeTslpe paszzena: 1) obIlyro yacTs; 2) mpaBo COOCTBEHHOCTH; 3)
00s13aTeNIbCTBEHHOE TMpaBo; 4) HacIEICTBEHHOE MpaBo. XapakTtepHoi ueptoil Kopekca Obuio
BKJIIOUEHHE B HETO B KadecTBe MpuiioxkeHus nojazakoHHbix aktoB 1 BIIUK CHK, pa3zpaboraBmmx u
KOHKpPETH3UPOBAaBIINX HeKoTopble mnonoxkeHus Kopekca. Kopekc ycraHaBnuBaeT Tpu BHIA
COOCTBEHHOCTH: TOCYAaPCTBEHHYIO, KOOIIEPATUBHYIO U YACTHYIO.

BoNbIIMHCTBO TOCYNAapCTBEHHBIX NPEANPUSITUN TEepeBEACHbl Ha OSKOHOMHYECKHH pacuer.
PoxcTtBenHble kKoMnaHUM OOBEAMHEHBI B TPAcThl. TpacTbl HCHOJB30BAINCH TOCYJIAPCTBOM Kak
CPEACTBO YIIpaBJIEHUS] PBIHOYHBIMU IpoueccaMu. [l opraHu3anuy 3aroTOBKM M cObITa TOTOBOM
MPOAYKLUUHU TPECThl OOBEAUHSINCH B CHHIMKATHI, KOTOPHIE 3aHUMAIIUCh TaKXKe 3arOTOBUTEIbHBIMU
orepainusamMu, (pUHAHCUPOBAHHUEM, B psJlie CIIy4aeB MPOM3BOACTBEHHbIMHU Bompocamu. B Kopexce
MHOT'0 BHUMaHHUs YJ€JIEHO Pa3HbIM BHJIaM NapTHEPCKUX OTHOLIEHHI.

3eMenbHBIE OTHOIICHUS PEeryIupoBainch 3eMenbHbIM KojekcoM PCDCP ot 30 oxTsa6ps 1922 r.
Bcest 3emenbHas NOJMTHKA PAaBUTEILCTBA CTPOUIIACh HAa IPUHIIMIIE HAIIMOHAIM3AUH 3eMiIn. Kaxapii
rpaXJIaHUH MOT MOJyYHUTh 3€MJII0 B TPYJOBOE IOJb30BaHHE M caM pelllaTh, B Kakod (opme ero
10JIb30BATHCA.

Yronoubiit kogekc PCOCP, npunsateiii 26 mas 1922 1., uMmen AeneHue Ha OO0y U 0COOCHHYIO
yactu. B O0mieit uactu YK PO Obutn 3aKkpersieHbl Ipeesbl CTyIeHel, O0IMKX MPUHIUIIOB HaKa3aHus,
OIIpeZICIICHUsI MEP HAKA3aHUs, POJOB U BUIOB HAKa3aHMs M MHBIX MEP COLMAIBLHON 3aIUTHI, TOPsIKA
otObIBaHUs Haka3aHus. OcoOeHHAast YaCTh COCTOUT M3 BOCBMHM IJIaB: 1) COCTOSIHME MIPECTYIUICHUS; 2)
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JOJDKHOCTHBIE JIMLA IPECTYIUIEHUs; 3) HapylleHUs IpaBa OTICNIEHHUsS LIEPKBU OT rocyaapcTsa; 4)
HSKOHOMHYECKHE MPECTyIUIEHUs; 5) MocArareabCcTBa Ha JKU3Hb U JIOCTOMHCTBO JIMYHOCTH; ©)
IIPECTYIUIEHUS IPOTUB COOCTBEHHOCTH; 7) BOMHCKHME IIPECTYIUIEHUS; §) HapylLIeHHE IpaB
00IIeCTBEHHOH 0€301MacHOCTH U O0IIECTBEHHOTO MOPSIKA.

VYT0/I0BHBIN KOJIEKC MPEAyCMAaTPUBAET PEIIPECCUBHBIE MEPBI B OTHOILIEHUH HEJIOSIBHBIX PEXKUMY,
TaKue Kak BBIJIBOPEHUE, BBOJIUT MOHATUE «OOIECTBEHHO OMACHBIX JIEMEHTOBY». YTOJOBHBIN KOJEKC
Ha MEePBOE MECTO MOCTAaBUI OOPHOY ¢ MPECTYIUICHUSIMU POTUB TOCYAAPCTBA.

B 1923 r. 6buM IPUHATHI TPAXKAAHCKUN M YTOJIOBHO-IIPOIIECCYaTbHBIN KOJAEKCHI. | paxmaaHcKuit
kojekc PCOCP paBanm rpaxagaHaM BO3MOXKHOCTh (aKTHUECKH 3alllMIaTh CBOM HWHTEPECHl B
IPOU3BOACTBE IO rpaxkaanckuM aenam. PCOCP npenocraBuia rpaxaaHaM BO3MOYKHOCTh PeajbHO
OTCTauBaTh CBOM MHTEPECH! B CYJONPOU3BOACTBE MO IpakJaHCKuUM JenaMm. Koziekc ycraHaBiauMBaeT
MPUHLMII TJACHOCTM M INPO3PAauyHOCTH YrOJIOBHOrO Impouecca. MckiatoueHust cocraBisiu Jena,
CoJIepKalle MbsHYI0, TOCYAapCTBEHHY0, AUMJIOMAaTUYECKYIO TaifHy, a TaKXKe CO/leprKallie CBEICHHS
O MOJOBOH >U3HU. 3aKOH O0s3bIBAE€T CyJ YCTAaHOBUTh MCTUHY 1o aeny. Ecium npeno Obuio B
IIPOKypaType, HaJo ObUIO 3alUINaTh cO CTOPOHBI. llepecMoTp cyneOHBIX pelieHuil ObL1 BO3MOXKEH
TOJIBKO B KaCCallUOHHOM HOPSJIKE.

ITpoBozrnamas HOII, Jlenun TpeboBan nepecMoTpa BceX TOUEK 3pEHHS Ha COLMAIN3M. JTOro He
ObUIO M HE MOIJIO OBbITh, HIOTOMY YTO OOJIBIIEBUCTCKUI SKCIIEPUMEHT OCHOBBIBAJICS HA pean3aliu
YTOIIMUYECKOW HJIeM B CTpaHE, OIyCTOIIEHHOW BOMHOW M BHYTpeHHuUMM Oecnopsakamu. [loctpouth
«HOBOE OOIIECTBO» MOXHO OBUIO TONBKO myTeM Hacuius. [lostomy HOIT Obur cBOero pomda
MeperpynnupoBKON CUIT ISl OUepeTHOr0 HAaCTyIIeHus Ha cronuiy. HOII cran npensrcrBueM Ha myTu
IIOJINTUKH BOCCTAHOBJIEHHSI SKOHOMHMKH M HENTPEOJOJIUMBIM.

[lepexonx K HOBOH DKOHOMHYECKOW IIOJUTHKE HENOCPEICTBEHHO KOCHYJCS HOPUINYECKOIO
oOpa3oBaHus. Bo3pokaeHHe pBIHOYHBIX OTHOIIEHUN, BOCCTAHOBJIEHHE JEHEXKHOTO OOpalleHus,
co3/1aHne 0aHKOBCKOW CETH, pa3BUTHE MEXKIYHAPOIHBIX TOPTrOBBIX CBsA3€il TpeOoBaIN CTAOUIBLHOCTH
3aKOHOZATENIBCTBA U PETYJINPOBAHNS HOBBIX SKOHOMHUYECKUX OTHOIIECHUI MTPAaBOBBIMU CPEJICTBAMHU, a
HE METOJIaMU PEBOJIIOIIMOHHOTO HacuiIud. [1oAroToBKa I0pHCTOB JOJKHA ObLIa BECTUCH HA OTJEIIBHBIX
(dakynprerax. B kpymHeHmmx yHuUBepcUTETax CTpaHbl — MOCKOBCKOM U JIGHHMHTpajCcKOM — ObLIH
CO3/1aHbI (paKyJIbTEThl COBETCKOTO IpaBa.

Heo6xonmuMo OTMETUTH eIle OJHy OCOOCHHOCTh COBETCKOM MpaBoBOW moiuTHKU. Ecimu B
JIOPEBOIIOIIMOHHBIN  MEPUOJI TOCIOACTBOBABIIEE B By3aX IOpUAUMYECKOe OOpa3oBaHUE OBLIO
HaIpaBJIEHO Ha MOJATOTOBKY T'OCYJIapCTBEHHBIX CIYyKaIlIMX Oojiee MIMPOKOro Npoduisi, TO B NEPUO]
CTaHOBJICHHUS] COBETCKOI roCyapCTBEHHOCTH OCTaBajOCh HESICHBIM, KaKHe€ YaCTU rOCyJapCTBEHHOTO
anrmapara erie HyXAatTcs B FOpUINYECKUX 3HAaHUSIX M Y KOTOPBIX I0CTATOYHO ONBITA PEBOJIOLMOHHON
pabotbl. COBETCKOE 3aKOHO/IATENILCTBO YCTAHABIMBAJIO B KAUECTBE 00513aTEIbHOTO YCIOBUS HAIMYKE
IOpUANYECKOr0  00pa3oBaHUSl  TOJNBKO  JUI  3aHSATHS  ONpEAENeHHBIX  JODKHOCTEH B
MIPaBOOXPAHUTENbHBIX OpraHax. B pesynbrare mpowusouuia jokanuzanus chepbl HOpUITIECKON
JeSITeIbHOCTU: IOPUCTHI paboTalli B Cy/laX, BO BHOBb OPraHU3yeMOi MPOKypaType U B aJBOKAaType, B
KayecTBE IOPUCKOHCYJIBTOB MpeanpusaTHii u opranuzauuil. U3 cdepbl ux mnpodeccnoHaabHOR
3aHSATOCTH BbIAJ OTPOMHBIM CErMEHT, KyJAa B JIOPEBOJIOLMOHHBIN IepHoJ ObUIO BOBIECYEHO
3HAYUTEJIBHOE YHCIIO BBITYCKHUKOB IOPUIMYECKHUX BY30B U (DaKyJIbTETOB — LIEHTPAIBHBIX U MECTHBIX
aJIMMHHUCTPATUBHBIX YUPEXKICHUN.

B mepBoe necstunerre COBETCKOM BIACTH COXPAHSIICS JOPEBOJIOLMOHHBIA CIIOCOO MOITydeHUS
BBICIIIETO IOPHUINYECKOTO0 OOpa30BaHUsI — TOJBKO HAa JHEBHOW ocHOBe. OIHAKO M3MEHEHHE IIeieH
BBICLIIET0 00pa30BaHMsl, @ UMEHHO HEOOXOAMMOCTb MOAIOTOBKH MapTUIHOIO U COBETCKOTO aKTHBA,
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HEeHn30€KHO MPUBEIIO K BOSHUKHOBEHHIO 3a09HOT0 00y4deHus. B okTsa6pe 1927 r. B MI'Y ObL110 co31aHO
3a04HOE OoTAeeHHe ((paKyJIbTeT COBETCKOrO MpaBa Ha JJOMY) C y4€OHBIM IJIAHOM, PACCYUTAHHBIM Ha
YeThIpeXJIeTHUH cpoK o0yueHus. OTHaAKO 3204HOE OOYUEHHE B 3TO BPEMS JIEJIajI0 JIUIIb IIEPBhIC ATy,
MIPEeBpaIeHIE ero B Haubojee MacCoBYI GopMy MOATOTOBKH FOPUCTOB OKA3aJIOCh JIETIOM OYIYIIETO.

Cnenyer orMmetuTh, uto B Hayasie XX B. B Poccuu mosBHIaCh MPaKTHKA OTKPBITHS BBICIINX
y4eOHbIX 3aBeAcHUl 3a pyoexxkoMm. Tak, B 1920 r. B Xap6une (KHP) mosiBiasercss ropuamueckuit
¢dakynbTer, mpocymecTBoBaBImid 10 1938 1. D10 000CcHOBEIBaeTCs TeM, uTo ¢ koHna XIX Beka Ha
ceBepo-BoCcTOKe KHrass HagaoCch CTPOUTENBLCTBO biIMKHEBOCTOUHOM »Kelne3HOM noporu. Jlopora He
TOJIBKO COEJIMHSJIA OTAEIbHBIE TOUKH, HO U CIOCOOCTBOBAJIA PA3BUTHIO PErHOHA.

[TocteneHHO MOTPEOHOCTH peruoHa B MPOPECCHOHANBHBIX KaJlpaX, B TOM YUCIIE B IOPUCTAX, cTaia
ourytuMoHu. [1epBoif HHUITMATHBOI TIO CO3/IaHUIO IOPUINYECKOTO (aKynpTeTa B 1918 r. MOXKHO cUnTaTh
JESTENIbHOCTD JJOPEBOJIIOLIMOHHOTO KOMHUTETA T10 CO3/1aHuI0 B XapOHHE BhICILIEr0 y4eOHOTO 3aBEICHUS
[Koncturynuu rocyaapcts Aszuu, 2020].

Jara ocHoBanus ropuanyeckoro axkynpreta — 1 Mapta 1920 roga. OgHako 1eKaH I0pUAUYECKOTO
yuuBepcutera B.A. Ps3anoBckuii orMeuan HeXBaTKy MNpo(ecCHOHAIBHBIX KaJpoB, HEXBATKYy
MaTepUaIbHBIX CPEJCTB, CAMOE TJIABHOE, YTO POCCUNCKOE IPABUTEILCTBO HE OKAa3bIBAJO IOMOIb B
pa3BUTHUU 3apyO0EKHOTO BBICIIETO YYCOHOTO 3aBeACHHS. DTOT (PaKyJIbTeT OBLI CO3MIaH 1O 00pasIly
COOTBETCTBYIOIIEro ¢akynbrera MOCKOBCKOTO YHHUBepcUTeTa. MIMeHHO ropunndeckuil QpaxyinbTeT
co3ian TOT (pakT, 4To OONBLIYIO YacTh MPO(eccOpCKO-TPernoaaBaTeIbCKOro CoCTaBa COCTABIISIU
FOPUCTBHI.

Opuanueckuii  ¢akynbTeT  OCYIIECTBISI ~ CBOIO  JESITENBHOCT ~ HAa  OCHOBaHUU
00IIIEYHUBEPCUTETCKOTO Y cTaBa JOPEBOMOIIMOHHOM Poccuu 1884 r. ¢ mocneayomumMn n3MEHEHUSMU.
C 1923 1. ¢ y4eToM MECTHBIX YCJIOBHI Ha (aKylIbTeTe BBEACHO MPENoJaBaHue KUTAWCKOTO IMpaBa:
rocy/1apCTBEHHOI'0, aAMUHUCTPATUBHOTO, IPAXKAAHCKOI0, YTOJIOBHOTO, YTOJIOBHO-IIPOLECCYaTbHOTO,
ToproBoro. B cBsi3u ¢ BoccranoBienueM cBsizell ¢ CoBerckuM Cor030M MPenoaBaloch U COBETCKOE
paso.

CTy#eHTbl OOWHHAMALIATH HAIMOHAJIBHOCTEH TMOMYy4YWiIM o0Opa3oBaHHWE Ha OPUAUYECKOM
(akynpTere. ITO pyCCKUe, YKPAUHIIb, JIATHIIIHN, €BpEH, TPY3UHBI, apMSHE, TaTapbl, KUTANIIbI, ATTOHIIHI,
Kopelnbl U MoHTOJNBL.. B gexabpe 1923 r. 3aBepmuina cBoio pabory KoHTposbHass KoMuccus
opuandeckoro dakynpTera, U 25 sHBaps 1924 r. mepBble MIECTh CTYACHTOB YCHENIHO OKOHYHIIU
opuandeckuit ¢akynpter. 1925-1928 r1r. cTanuM mepuoaoM paciBeTa B KH3HH FOPUANYECKOTO
¢dakynbreTa. C OTKPBITUEM XO3SHCTBEHHOIO M BOCTOYHOI'O OTJEJIEHUN CTajJ0 BO3MOKHBIM NPUBJIEYb
PSLT HOBBIX HAYYHBIX CHIT [MenexuH, WWw].

1 mapta 1929 r., kaKk pa3 Ha JAEBITYIO TOJOBIIMHY CYIIECTBOBAHUS IOPUANYECKOTO (paKynpTeTa,
MOCTYNWJI TPHUKa3 O Ha3HAYe€HUU KUTaickoro pekropa. Ocenbto 1929 r. pycckuil ropuanuecKuil
(dakynpTeT Kazajics oOpedYeHHBIM. Y>K€ IIUIM Pa3roBOphl 0 mepeBojae mpodeccopoB B Illanxaii, o
noyiHoOM nukBuAanuu ¢akynbrera. [Ipuem poccuiickux ctyneHToB mnpekpamied. K konmy 1929 r.
opuandeckuil (hakyabTeT OB OKOHYATETBHO pa3fielieH Ha JIBa OTIEICHHS: KUTaiickoe (TOJIbKO s
KHUTaWIIeB) U pyccKoe (U1 BCeX 3HAIOMINX PycCKuil s3bIK). [Ipodeccopa coxpanuinm akageMHUECKyIO
aBToHOMUIO. KuTalickas agMUHHCTpaIs ocTaBuiIa rnocie ceds (ruHaHCOBO-3KOHOMHYECKYIO YacTb.

B cBsa3u ¢ okkynanueirn Manpwkypun SAnonueit B 1931 r. u nocne HaBoaHenus 1932 r. pis
(dakynbpTeTa HACTYIWIIN TsDKENble BpeMeHa. O0pazoBaHre MapHOHETOYHOTO rocyapcTBa MaHbWKOY-
"o cuTbHO OCTIOKHUIIO O0IIECTBEHHO-TIOMUTHYECKYTO cutyaruio. C Hadana 1934-1935 yuebHoro roaa
HACTYMUJ TOCIHEAHUM Tepuosa >KW3HM (aKyJIbTeTa; OTYACTU OMPENENIHICS YXOJ COBETCKOU
npodeccypbl, HO OCHOBHON MPUYMHOM CTajia MPOJaXka KEJIE3HON JOPOTH C BHITCKAIOIIMMH OTCIOJA
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nocneAcTBusMU. OTTOK pyccKOoro HaceleHusi U3 XapOuWHAa M €ro HCTOIIEHHE PE3KO COKPaTUIIU
KOJMYECTBO CTYACHTOB U TE€M CaMbIM CBEJIM HAa HET IMEPCHEKTUBBI JajdbHEHILEro CyliecTBOBAaHUS
dakynbrera. 1 utons 1937 r. nukBuaupoBano. Beero 3Tot dakynbTeT BRITyCTHI 297 CTYIEHTOB.

3akiIoueHue

Pe3toMupysl BBIILIEU3II0KEHHOE, MOYHO CAENaTh CIEAYIOLIUN BBIBOA. YCWIMSMU M TaJlaHTOM
pycckux ydyeHslx B 20-e rT. B MaHpwKypuH ObUIa CO3/1aHa BbICHIAs FOPUIMYECKAs IIKOJIA, CTOSIBILIAS
Ha ypOBHE YHHBEPCUTETOB JOPEBOIIOLMOHHON Poccum. YcmemHo pemieHa 3ajadya COXpAaHEHUS
POCCUICKOM HOPUCHPYACHUMU M Nepeladyd POCCUUCKON HOPUAMYECKOW HAyKH MOJApacTarouieMy
ITOKOJICHUIO.
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Abstract
Chinese law emphasizes the ideas of socialism and also deals with "Chinese peculiarities”. This
article is devoted to the study, comparison and contrast of the legal culture of China and Russia in
the socialist period. The author comes to the conclusion that by the efforts and talent of Russian
scientists in the 20s in Manchuria, a higher law school was created, which stood at the level of
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universities in pre-revolutionary Russia. The task of preserving Russian jurisprudence and
transferring Russian legal science to the younger generation was successfully solved.
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AHHOTAIUA

B pabote paccmaTpuBaroTcs JEHCTBYIONIME HA CETOMHSIITHUN JIEHb YCIIOBUS OCYIIECTBICHUS
rOCyJJapCTBEHHOTO KOHTPOJIsA (Haa30pa), B YaCTHOCTH (eaepaibHOTO TOCYJapCTBEHHOTO
MOKapHOTO HaJ30pa, B OTHOIIEHWH TMOJHAA30PHBIX O0BEKTOB. OmNuCaHbl OCHOBHBIE [BE
MPOOJIEMBI OCYIIECTBIEHUS! KOHTPOIbHOMN (HaA30pHOI) NEATENBHOCTH — PUCK-OPHUEHTUPOBAHHBIH
MOAXOJ U «HAJA30PHBIE KAHUKYJIBD», KOTOPhIE MOTYT B TIEPCIIEKTUBE MPUBECTU K HEOOPATUMBIM
nocnenctBusM. [Ipoananu3upoBaHbl OQUIIMATBHBIE CTATUCTUYECKHUE JaHHBIE MO pe3yJbTaTaM
OCYIIECTBIEHUS (PeepalbHOrO TOCYJAapPCTBEHHOTO TOXKApHOTO HAaA30pa 3a BBIMOJIHEHUEM
YCTaHOBJICHHBIX TPeOOBaHUI MOKAPHOU OE30MaCHOCTH Ha OOBEKTaX 3alUTHI MO KATErOpHUsSM
pHCKa, a TaK)Ke JaHHBIE TI0 TIO’KapaM M UX TTOCJIEICTBHUSAM, YTO B UTOTE MIO3BOJIUIIO CIEIATh BEIBOJ
00 04eBHUIHOCTH 0003HAYEHHOW MPOOJIEMBI U €€ YKOPEHEHUHU B IEPCIIEKTUBE TPUMEHEHUS TAKOTO
M0X0/1a K KOHTPOIIO (Haa30py) 3a o0ecrieueHneM MoKapHOi 0€30MacHOCTH, IEHCTBYIOIIETO Ha
tepputopun Poccuiickoit denepanuu. [IpoBeneHHbIe HUCCIEOBAaHUS 3aKOHOAATEIHHONU 0a3bl,
Hay4YHOU JIUTEPaTyphl, OPUITHATHHBIX CTATUCTUYECKUX TAaHHBIX Mo ocymectiennio OI'TIH, a
TaK»Ke MO MokapaM 1 ux nocienctsusam 3a 2021 u 2022 rop, mo3BOJIsIOT KOHCTATUPOBATH, YTO
MPUHATHIA PUCK-OPUEHTHUPOBAHHBIM TOAXOJ caM IO ce0e HaIMpaBlIeH JHIIb HAa CHUXKCHHE
aJIMMHHUCTPATUBHON HAarpy3KH B OTHOIIECHUH XO3SHCTBYIONINX CYOBEKTOB, YeM Ha 0OeCIeueHIe
nokapHou Oe3omacHOCTH 00BeKkTOB 3amuThl. JledictBytomme mo0 01 suBaps 2030 ronma
OCOOCHHOCTH OCYILECTBJICHHUSI TOCYAApCTBEHHOTO KOHTPOJsS (Hag3opa) — «HAJI30pHbIE
KaHHUKYJBI», TAKKE YBEIMYUBAIOT BEPOATHOCTh HACTYIUICHUS HEOOPATUMBIX TpParn4ecKuX
MOCIIEAICTBHI B BHJIE POCTa KOJUYECTBA MMOKAPOB, MOTUOIINX, TOCTPAIAaBIINX. TakuM 00pa3oM,
CUHMTaeM HEOOXOAMMBIM EPECMOTPETh MOAXO K OCYIIECTBICHUIO FOCYAAPCTBEHHOTO KOHTPOJIS
(Ham30pa) 3a cOOIIOICHIEM 00s3aTEIBHBIX TPEOOBAHUI MOXKAPHON OE30MAaCHOCTH.

Mariya V. Gaponenko, Arina V. Gaponenko
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J sl HUTHPOBAHUSI B HAYYHBIX HCCIIEI0OBAHUAX
l'anonenxko M.B., Tamonenko A.B. IIpoGmembl ocymecTBieHus ¢eaepaabHOro
rOCYJapCTBEHHOI'O MOYXKAPHOTO HaA30pa Kak ()OPMBI OLIEHKHA COOTBETCTBUS OOBEKTOB 3alllUTHI
TpeOOBaHUSAM MOXAPHOU Oe30macHOCTH // BOmpockl pOCCHIICKOTO W MEKIYHApOTHOTO IpaBa.
2023. Tom 13. Ne 6A. C. 30-37. DOI: 10.34670/AR.2023.21.51.004

KuroueBrble ciioBa
I"ocynapcTBeHHBIM KOHTPOJIb (Ha/A30D), heepaabHbIi TOCYJ1apCTBEHHBIH MOXapHBIA HAA30D,
nokapHasi 0e30MacHOCTh, MOAHAI30pHBIE OOBEKTHI, KAaTETOPUU pPUCKA TMPUUYUHEHUS Bpenaa
(ymep6a), KOHTpOJIbHBIE (HaI30pHBIE) MEPOIPHUATHS, HAJA30PHBIE KAHUKYJIbI, IOXKaPHI.

BBenenue

ObecnieueHne MoOXKapHON OE30MACHOCTH, B T.Y. TMOXAPHOM, SBJISETCS OAHOW W3 BaKHEHIINX
¢byHkumid rocynapcrBa. OpHaKo, B COBPEMEHHBIX pealusX NaHHbIE (QYHKIMH 1O 00ECTICUYCHHIO
OKa3aJIuCh 1o (hakTy JAeNerupoBaHbl COOCTBEHHHKAM MMYIIECTBA, JTUIAM, YIIOJTHOMOUYEHHBIM BIIaJICTh,
M0JIb30BaThCs WM pacnopsikarbes M. Tak, DenepanbHbiM 3aKOHOM «O MOKapHOU 0€30MacHOCTHY
YCTaHOBJIEHO, YTO JIaHHBIE JIMIla HECYT OTBETCTBEHHOCTh 3a HapylleHUs TpeOOBaHWMM IMO>KapHOU
0€30MacHOCTh, a TaK)Ke 32 MHbIC MPABOHAPYIICHUS B 3TOH 0OJIACTH U MOTYT OBITH MPUBIEUYEHBI K
JUCLUIIIIMHAPHOW, aIMUHACTPATUBHON WM YTOJIOBHOM OTBETCTBEHHOCTH.

B nensix mpenorBpaiieHus mnoxkapa, odecreueHus: 60€30MacHOCTH JII0eH U 3alUThl UMYIIECTBa
IIPH TIOKape Kax/1blil 00BEKT 3alUThI T0JKEH HUMETh CUCTEMY OOecIieueHus MokKapHOil 6e30MMacHOCTH,
B COCTaBE€ KOTOPOW NPENyCMaTpUBAKOTCS CHCTEMBI IPENOTBPALICHMS I0)Kapa, MPOTUBOIOKAPHON
3aIUTHI, a TAKXKE KOMIUIEKC OpraHU3alMOHHO-TEXHUYECKUX MEPONpUATHH. BakHO, 4TO K JaHHBIM
JJIEMEHTaM CHCTeMbl OOecnedeHHs MO0KapHOW Oe30ImacHOCTH MPEabSIBISIIOTCS TpeOOBaHMUA,
YCTaHOBJICHHbIE HOPMATHBHBIMHM MpPaBOBbIMU akTamu Poccuiickoii denepanuu M HOPMATUBHBIMU
JIOKyMEHTaMH TI0 TOXKapHOM 0€3011acCHOCTH.

OreHka COOTBETCTBUS 00BEKTA 3aIUTHI IPEAbABISIEMbIM TPEOOBAHUSAMH Ha CETOJHSIIHUN EHb
peanu3yeTcsi B IeBITH (popmax, yCcTaHOBICHHBIX cTaTthel 144 Texuuueckoro pernamenta. OmHol u3
TakuX (POpM OLIEHKH COOTBETCTBHS sBIsETCS (pelepanbHblii roCyJapCTBEHHBIN MOXKAPHBIN HaJI30p
(mamee — OI'TIH), ocymectBnsemsiii opranamu ['TIH, naxonsmumucs B Benenun MUC Poccun, u
nonpasnenenusmu ['TIH, HaxoasmumMucs B BeAGHUH IPYyTUX (peepabHbIX OPraHOB UCTIOJHUTEIBHON
BJIACTH, B COOTBETCTBUU C 3aKOHOM.

OpHako Ha TeKyUIMi MOMEHT JAaHHas (opma OLEHKH COOTBETCTBHUS OOBEKTa 3aIIUThI
TpeOOBaHUSAM TMOXKAPHOW OE30MACHOCTH sIBIIsI€TCS HepaOoueil, B BHJy BHECEHHBIX HM3MEHEHUH B
3aKOHO/IaTEIILCTBO O TOCYIAPCTBEHHOM KOHTpOJIE (Haa30pe).

OcHoOBHAasI 9YaCTh

Opraner I'TIH MYC Poccum ocymecTBIsIOT TOCYJApCTBEHHBI KOHTpOJdb (Haa3op) 3a
co0uroIeHrEeM 00s13aTeNbHBIX TPEOOBaHM OXKapHOU 0€30MaCHOCTH B OTHOIICHUH MOAHA30PHBIX UM
00BEKTOB, peanu3ys CBOM IOJHOMOYMS Ha OCHOBAaHHMM IOJIOKEHHUH 3akoHa «O rocyaapcTBEHHOM
KOHTpoJie (Haa30ope) U  MYyHUIMOAIbHOM KoHTposie B  Poccuiickoit ~ ®@epepauun», u
AKTYaJIN3UPOBAHHBIM B COOTBETCTBUU ¢ HUM [lonoxxennem o @I'TIH.

Problems of implementation of federal state fire supervision ...
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OcHOBHOM MpoOJIeMON peanu3aluyu JaHHOH (OpPMBI OLEHKH COOTBETCTBUS OOBEKTOB 3alUTHI
TpeOOBaHUSAM MOXKApHOW 0€30MACHOCTH HAa HACTOSIEE BpeMs SIBJISETCS C OJHOM CTOPOHBI — paHee
HMHTETPUPOBAHHBIM B I'OCYIapCTBEHHBI KOHTPOJb (HAaA30p) PUCK-OPUEHTHPOBAHHBIN MOAXO[, a C
Ipyro crTopoHbl — mnpuHATHIE I[IpaBuTenscTBOM Poccuiickoit dexepanuu OCOOESHHOCTH TIO
OpraHu3alli U OCYIIECTBICHHUIO TOCYJAapCTBEHHOTO KOHTpoJsi (Hana3opa), B T.4. OI'TIH, koropsie
(aKTHYECKU BBUIMJIMCH B OTpAaHUYEHUs Ha poBeaeHue maHoBelx KHM, B paMkax KOTOpBIX U AaeTcs
OLIEHKa COOJIOICHNUS KOHTPOJIMPYEMBIMHU JINLAMH TPEOOBAHUH MOKAPHOIH 0€301MacHOCTH.

CornacHo (enepanbHOMY 3aKOHOAATEIBCTBY MOKHO C(OPMYJIMPOBATH CIIEAYIOIIEE ONpeeIICHUE
PUCK-OPHUEHTUPOBAHHOrO mojaxoxa nmpu ocywecrBieHun @ITIH: wmeroxn opranuszamuum u
OCYILECTBJICHHUSI TOCYJapCTBEHHOIO KOHTPOJs (Hag3opa), MpU KOTOPOM BbIOOp HHTEHCUBHOCTH
(popMBL, TPOJOIKUTEIBLHOCTH, NEPUOAUUYHOCTH) IPOBEACHUS MEPONPUATUI IO KOHTPOJIIO (HaA30pYy)
U TpoUIAKTHKE HapyIIEHUH o00s3aTelbHBIX TpeOOBaHWII B 00JACTH IMOXKAapHOH O€301MacHOCTH
OIIpeJIeNIAETCS] OTHECEHUEM JIESTEIbHOCTH KOHTPOJIMPYEMBIX JIHIL M (MJIM) MCIOJIB3YEMbIX UMHU IIPH
OCYIIECTBJICHUH TaKOH AESITEIbHOCTH OOBEKTOB 3aIMTHI K OIIpeieIeHHON KaTeropuu pucka [FOH10Ba,
2020].

AHaIIMTHUKE UHTETPAIMN PUCK-OPUEHTUPOBAHHOTO Toaxoaa B nearenbHocts OI'TIH Ha Tekymmii
MOMEHT IOCBAILIEHO HeMano paboT aBTopoB: .M. A6ayparumona, I1.1O. Kuszera, O.C. KOHuoBoii,
C.I1. Boponosa, A.B. Martiomuna u zip. M3yuuB ux, Mbl c/ies1aiay BbIBOJI, YTO OTMEUYEHHbIE U JIpYTue
YUEHBIE pa3JEeJIMINCh HA TPHU Jlareps: OJAHU — AKTUBHO IOAJEP>KUBAIOT PUCK-OPUEHTUPOBAHHBIN
IIOAXOJ M YKa3blBaIOT JIMIIb IIOJOXKUTEIBHBIE ACHEKThI, APYTHE, COOTBETCTBEHHO, — KPUTHUKYIOT,
IIPUYEM 3a4acTyI0 MHEHHUSI OTHOCUTEIBLHO ITOTO SIBJICHUS U €r0 BIUSHUS HA MOKapHYI0 0€30I1aCHOCTh
00BEKTOB 3aLUTHI a0COIIOTHO MOJISIPHBIE, — TO, YTO OJJHUMU OTMEYAETCS KaK MPEUMYIIECTBO, IPYTUMHU
MpU3HaeTCst 00paTHOM CTOPOHOM. TpeThst KaTeropusi aBTOPOB BUIUT U MOJIOXKUTEIbHBIE MOMEHTHI OT
BHEJPEHHUS JaHHOTO MOJIX0/Ja, U BO3MOXKHBIE B [IEPCIIEKTUBE HETATUBHBIE ITOCIIEICTBUS.

Puck-opueHTHpOBaHHBIN MOIXO0, Ha HAII B3I, Y>K€ HAHOCUT ylIepO 00ecreueHuo moxapHOon
0€30IaCHOCTH, INTaBHBIM 00pa30M 3a CYET CYIIECTBYIOLIET0 Ha CErOAHAIIHUN IEHb IepeyuHs KaTeropuit
pHUCKa MpUYUHEHUs Bpeda (yuepda) U nepuoanyHocTy nposeneHus miaHosbix KHM B 3aBucumoctu
OT 9TUX KaTEeropuil.

HeB0o3MOXHO HE COTIIaCUTBCS C TE€3MCOM, YTO B PaMKaxX OJHOIO M3 MPHUHIMIIOB KOHTPOJIBHON
(HaI30pHOM)  JEATENbHOCTH, COIJIACHO TEKYyIIeMYy 3aKOHOAATEIbCTBY, — IMPUOPUTETHOCTU
NpOPUIAKTUIECKUX MEPONPUATUI HaJ KOHTPOJBbHBIMU (HaJ30pHBIMU), JTAHHBIM MOJIXOM — SBISETCS
HEKUM CTHMYJIOM Jii KOHTPOJHUPYEMBIX JIUIl COOM0aTh oOs3aTenbHble TpeOOBaHUS IOXAPHOU
0€30MacHOCTH, U B KaU€CTBE MOOIIPEHUS — UMETh 00Jiee HU3KYIO KAaTErOpUIO PUCKA, a CIeI0BATEIbHO
— pexe BCTpeyaThCsl B paMKax Haa30pHOro B3aumoaenictus ¢ opranamu OI'TIH. C npyroii cropoHsl,
KaKOBbI TapaHTHH, YTO MEXJy PeAKUMH BCTpeuaMH (OAMH pa3 B roJ/ABa/TpH/IATH/IIECTD JIET) OyayT
BBITIOJTHATBCS  DJIEMEHTapHbIE OPraHM3allMOHHBIE MEPONPUATHS MO O00ECHeYeHUI0 TMOoXKapHOM
6e30macHOCTH, ycTaHOBIIEHHbIE [IpaBuiiamMu mpoTuBonoxapHoro pexxuma? OJTHO3HAYHO OTBETUTH Ha
JaHHBIA BONPOC, K COXKAJIEHWIO, HE MPEACTABIISAETCSI BO3MOXKHBIM, U OCTA€TCsl YIOBaTh TOJBKO Ha
OTBETCTBEHHOCTb, JI00POCOBECTHOCTh U 3aMHTEPECOBAHHOCTh CaMHX KOHTPOJHPYEMBIX JIMI[ K
COOJIIOJICHUIO 00sI3aTENIbHBIX TPEOOBAHUHN TMOXKApHOW OE30MAaCHOCTH HAa MX OOBEKTaX 3alIUThl U B
paMKax OCYIIECTBICHHS CBOEH NEATEIbHOCTH.

Kpome Toro, Ba)KHO NOJYEPKHYTh HAJIMUYUE €€ OJHOIO CYLIECTBEHHOI'O HEIOCTaTKa PHCK-
OpHEHTUPOBAHHOTO noaxona. OcHoBaHWEM IS BKiIoYeHUs mianHoBoro KHM B man npoBeneHus B
coorBeTcTBUM C [lonoxenuem mnomuMmo wucredeHuss B roay nposeneHuss KHM ycranoBieHHON
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MIPUCBOECHHON KAaTE€rOpUel pHUCKa MNEPUOJUYHOCTH C JaThl OKOHYAHUS MPOBEIEHUS IOCIEIHETO
mwranoBoro KHM, sABnsiercs eme Takke HCTEUEHUE YCTAHOBJIEHHOW B 3aBUCHUMOCTH OT IIPUCBOCHHOM
KaTeropuu pHCKa MEPHOAMYHOCTH C AaThl BBOJA OOBEKTa HaJ30pa B SKCIUTyaTauuio. [y BHOBB
BBEJICHHBIX B AKCIUTyaTallMI0 OOBbEKTOB HA/A30pa ONpEeIeHUe KaTerOpUU pUCKa OCYIIECTBISETCS Ha
OCHOBaHMU MH(OpMaLUH, noctynaromeil B opransl [ TIH 13 pa3nuyHbIX HCTOYHUKOB, a (PaKTHIECKOE
COCTOSIHME TOXapHO! 0e30MacHOCTH Ha OOBEKTE 3alllUThl HEU3BECTHO. ABTOMATHU3HpPOBAHHAs
aHAJIUTUYECKasl CHCTEMa IOAJEPKKM M YIPABIEHUS KOHTPOJIbHO-HAA30pHBIMU opraHamu MUC
Poccun (manee — AAC KHJI) u BcTtpoeHHbIli B Hee «KanbKynsTOpP-IIOMOIIHHUK» Ha OCHOBAHHH
BHECCHHBIX B Hee uMmeromuxcs y oprana I'TIH umcxomueix cBenenmii oOmiero xapaktepa (0e3
nHpOpManuu O JOMYIIEHHBIX Ha OOBEKTE HAPYIICHHSAX TPEOOBAHHWI IMOXKapHOH O€30MmacHOCTH)
OIpesiesIsieT KaTerOpuIo pUCKa, KaK MPaBUJIO, CYIIECTBEHHO CHUXasl ee. B mocnencTBum 310 NpuBOINUT,
HanpuMmep, K TOMY, UTO B OTHOILLIEHUH BBeACHHBIX B 2023 roay B 3KCIUTyaTalio oOBbEKTOB Ha/130pa, ¢
npucBoennoiit AAC KHJI kareropueii cpeqnero pucka, manoBsie KHM OyayT ocyiiecTBiasThCS HE
panbme 2028 roga. Takum oOpazom, naHHble nonoxenus: BeictaBisiror OI'TIH, kak gopmy oueHkn
COOTBETCTBHS 00BbEKTa 3alUThl, HeA()(PEKTUBHOM U Jake HEpaOOUeH.

VYcyrybnsercss 3TO elie M BBEJCHHBIM MOPAaTOPUEM Ha OCYILECTBICHHE TOCYAapCTBEHHOTO
KOHTpOJs (Ham3opa), KOTOpwId odunumanbHo mposioHrupoBaH [IpaBurensctBoMm Poccuiickoit
@enepaunn ax A0 2030 roma. Peub uper 00 yHnOMSHYTBIX BbIIIE OCOOCHHOCTSIX OpraHMU3alMU U
OCYIIECTBIICHUSI TOCYJIapCTBEHHOTO KOHTPOJIsS (Hag3opa), YTBepkIeHHbIX [IpaBUTENHCTBOM
Poccuiickoit ®enepanuu B 2022 roxy.

OcoOeHHOCTH TJ1aBHBIM 00pa3oM 3aKIHYalOTCsl B TOM, YTO Ha IUIaHOBOM ocHoBe opransl ['TIH
MoryT npoBoauTs KHM B oTHOIIEHUN 00BEKTOB 3aIUThI, OTHECEHHBIX K KaTETOPHsIM Ype3BbIUaiiHO
BBICOKOI'O U BBICOKOTO PUCKA, MEPUOAUYHOCTH MPOBEIECHUS KOTOPBIX COCTABISAET OJMH pa3 B roj u
OJIUH pa3 B JIBa I'0/1a COOTBETCTBEHHO, U TO, TOJILKO B OTHOIIEHUH TaKUX OOBEKTOB, KaK:

— JIOUIKOJIBHOE U HavaJIbHOE 00111ee 00pa3oBaHuE;

— OCHOBHOE 00111ee U cpeniHee (ImoyiHoe) olIee 00pa3oBaHuE;

— JIeATENbHOCTh 110 OpraHU3allK OT/AbIXA JETeH U UX 03]J0POBIICHUS;

— JIeATENbHOCTD JIETCKUX JIarepei Ha BpeMsl KaHUKYJ;

— poIWJIbHBIE 10MA, IEpUHATANIbHBIE LIEHTPHI;

— COI[MAJIbHBIE YCIYTH ¢ 00ecredeHUeM MPOKUBAHUSI.

OTMeueHHbIE OCOOCHHOCTH TakK)Ke OBLIW JIOMOJIHEHBI TeM, YTO B TIaHbl 10 stHBapst 2030 roxa
KOHTpOJIbHBIE (Haa3opHble) opranbl, B T.4. DITIH nHe mmanupyror KHM B oTHomenun
rOCy/JapCTBEHHBIX W MYHMIMINAIbHBIX YUYPEXKACHUNW JOUIKOJBHOTO W HAYaJbHOTO O0OIIEero
00pa3oBaHMsl, OCHOBHOTO OOIIEr0 M CpEeIHEro oduiero oO0pa3oBaHMs, OTHECEHHBIX K KaTeTrOpHUsM
YpE3BBIUAMHO BBICOKOTO M BBICOKOTO pucka. B kauectBe aHanora ruiaHoBbIX KHM KOHTpoOJIbHBIM
(Hag30pHBIM) OpraHaMm IpeajaraeTcs MPOBOJAUTH NPO(PUIAKTUYECKHH BHU3UT, OT KOTOpPOTO
KOHTPOJIMPYEMOE JIUIIO HE BIIPAaBE OTKAa3aThCsl.

B oTHOmIEHNN OCTaTBHBIX OOBEKTOB B IIEIISAX CHIKEHHS aIMUHUCTPATUBHOTO 1aBJICHUs Ha OU3HEC
B TEKyLIMX SKOHOMHMYECKHUX M IMOJIUTHUYECKUX YCIOBMSX MPOJJIEHBI TaK Ha3bIBAEMbIE «HAJ30PHBIE
KaHUKYJIBD).

Hcxons u3 yKa3aHHOTO MOJIOXKEHHUS, B CIIy4Yae €CJIH, HallpUMep, TOProBO-pa3BiIeKaTEIbHbIN LIEHTP,
Kak OOBEKT OHM3HEca, OTHOCUTCS KAaTErOpHUH BBICOKOTO PHCKAa C YCTAaHOBJIEHHOW MEPHOJUYHOCTHIO
ocymectBiaeHus miaHoBbix KHM onue pa3 B aBa rojga, IpoBOAWTHCS B OTHOLIEHMHM HETO TaKUe
Meponpustas 10 2030 roma He OyayT COBCEM, HE TOBOPS YK€ O TeX 00BEKTax TOPTOBIIH, KOTOPHIC
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OTHOCATCA K KaTCropusamM 3Ha4YUTECIIBHOI'O, CPEAHETO U YMEPECHHOI'O pHUCKaA.

PaccMoTpuM, Kak BBIIIEU3IIOKEHHOE PeabHO OTPaKaeTCsl Ha IOXKApHOH 6e30I1acHOCTH 00BEKTOB

3alUThl HA OCHOBE aHaim3a OQUIIMAIBHBIX JaHHBIX BCepoccHiickoro Hay4yHO-HCCIIEI0BATEIBCKOTO
MHCTUTYTa TpoTuBoroxkapHod odoporsl MUC Poccun (mamee — BHUUIIO) mo mokapam u ux
MOCIEACTBUAM U CBEIEHUM O pe3yJibratax ocyuectBieHus @I'TIH 3a BbImoJIHEHMEM YCTAaHOBIEHHBIX

TpeboBaHul moxapHou 6e3omacHocTr B 2021-2022 rr. Boigepkku HHTEPECYIONTUX HAC MOKa3aTesei

M UX YUCJIOBBIX 3HAUCHUI IpCACTaBJICHLI B Ta6JII/IL[€ 1.

Taoauna 1 - Cratucrudyeckue nanubie BHUUIIO nmo moxxapaM U Mx nocJjaecTBUSIM
U pe3yabraTtam ocyumiectBienuss @I'TIH B 3aBUCHMOCTH OT KaTeropuii pucka
MOHAA30PHBIX 00beKTOB B 2021-2022 rr.

Ne HaumeHoBanue Cox Bcero, B ToM umncie o KaTeropusiM pUckKa, e.
n/n noKaszareJst el YBP! BP? 3p3 Ccp* yp° HP®
Komiiectso 2021 | 2320411 | 19032 | 118558 | 396190 | 315333 | 799234 | 672064
1 2022 | 1937531 | 9054 | 116186 | 450034 | 267625 | 727323 | 367309
. IO/THAT30PHBIX
oGbektos samutsi | |/17 | 382880 | 19978 | (2372 | 153844 | 147708 | 71911 l305475
Bcero 2021 | 117754 | 34405 | 29470 | 31628 | 13985 8203 63
5 3aIIaHUPOBAHO 2022 | 36454 5362 15028 | 11566 2569 1929 0
g;M HATORYIII ) a7 | 181300 | 129043 | [ 14442 | |20062 | [11416 | 6274 | 163
Bcero mpoBeeHo 2021 | 111889 | 32222 | 28705 | 30376 | 13049 7474 63
3. anossx KHM 2022 | 31844 5155 13727 9745 2001 1216 0
U7 | 180045 | [27067 | 114978 | [20631 | [ 11048 | 16258 | 163
Brinano 2021 | 68154 18098 | 18715 | 19645 7424 4206 66
MIPEAMICAHTN 00 2022 | 216142 | 29424 | 103769 | 61712 | 14893 6344 0
YCTpaHEHUH
4 napymenuit TIIB® o ;
At 147 | 1147988 | 111326 | 185054 | 142067 | 17469 | 12138 | 166
mwaHoBeix KHM
Komiiectso 2021 | 139746 78 549 1831 7449 20220 | 109619
5. HOXapOB 2022 | 134598 76 569 3074 7137 28148 | 95594
T | 15148 12 120 | 11243 | 312 | 17928 | [14025
KonnuectBo 2021 | 8036 1 27 79 347 1242 6340
6. IOTUOIINX JIFO/IEN B 2022 4559 7 13 54 277 1861 4022
pesyabrate noxkapos | | /17 13477 16 114 124 170 1619 12318
KomnaecTro 2021 6832 1 73 132 604 1433 4589
7 TPaBMHUPOBAHHBIX 2022 | 6033 0 39 157 474 2331 3032
MoJel B pe3ysibTaTe
HOXApOR Wan 1799 11 134 125 1130 1898 11557
HpI/IMeanI/Iﬂ: 1 KaTeropus qp€3BLI"IaI\/‘IHO BBICOKOI'0 PHCKa; 2 _ KaTeropusi BBICOKOI'O PHCKaA, 3 — KaTeropus

3HAYUTCIIbHOTO PpHCKaA,

4

— KaTeropuda CpeaHero pucka,

5

— KaTeropusi YMEpEHHOI'O PHCKa;

— KaTeropusa HU3KOTO

pucka; |/17 — nuHamMuKa nokasatesel, ex.; & — TpeGoBanus MoxapHOH 6€30IacHOCTH

Ha ocHOBanun HN3YUYCHHBIX JAaHHBIX BBIABJICHA CIICAYIOIIAd TCHACHI WA, 3aCTaBIAOIIAA 3a1yMATbCA

0 JanbHEHIMX mnepcnekTuBax npumeHeHus B pamkax OI'TIH puck-opueHTHpOBaHHOrO MOAX0Ja U
nerictyromux 10 2030 roma «Ham30pHBIX KaHWKYI». HecMoTps Ha To, 4To 00IIee KOJIUYECTBO
MOTHAI30PHBIX 00BeKTOB B 2022 roxy otHOocuTenbHo 2021 roma causunock B 1,2 pasa (Ha 16,5%),
KOJIMYECTBO MPOUCXOSIINX ITOXKAPOB C yUETOM 3TOT0 B TPOLIEHTHOM COOTHOIIEHUH BO3pociio ¢ 6,02%
1o 6,95%. IlpuuemM, pocT KoaudecTBa MOXapoB (IIPM CPaBHEHUU IPOLIEHTHBIX COOTHOLICHWM
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KOJINYECTBA MOXKApOB Ha 00OBEKTaX, OTHECEHHBIX K OINPE/IEJIEHHONW KAaTeropuu pUcKa, K KOJINYECTBY
TaKUX OOBEKTOB) OTMEYAETCS MO BCEM MOAHAI30PHBIM OOBEKTaM, HO B OCOOCHHOCTH Ha OOBEKTaX,
OTHOCSILIUXCS K KATETOPUH HU3KOTO pUCKa (pocT cocTtaBmil 9,72%), B OTHOIIEHUH KOTOPHIX IJIAHOBbIE
KHM He ocy1ecTBIsAI0TCA B COOTBETCTBUU C 3aKOHOJATEIBCTBOM.

C yderoM ONHMCAHHBIX paHee OCOOEHHOCTEH OCYIIECTBICHHS TOCYIApCTBEHHOTO KOHTPOJIS
(Hag3opa), Kacaroluxcs TOTAIBHOTO MOpAaTOpus Ha IPOBEACHUE IIJIAHOBBIX, U (PaKTHUECKYIO
HEBO3MOXHOCTh TIpoBezieHnss BHeruiaHoBbIX KHM, ocoOblii MHTEpec BO3HHKAeT B IMPOBEACHUHU
110JI00HOr0 aHalM3a MO JAAHHBIM 10 MOXKapaM U UX MOCJIEICTBUAM U pe3yJbTaTaM OCYIIECTBIICHUS
OI'TIH B 2023 ronay.

3akioueHue

[IpoBeneHHbIE MCCIEAOBAHUS 3aKOHOAATENbHOM 0asbl, HAy4yHOM JUTEpaTyphl, O(ULHATBHBIX
CTaTUCTUYECKUX MaHHBIX 1o ocymectBiaeHuo OITIH, a takke mo mokapam M UX MOCIEICTBUAM 3a
2021 u 2022 ron, nMo3BOJSIOT KOHCTaTUPOBATh, YTO NMPUHATHIA PUCK-OPUEHTUPOBAHHBIN MOAX0] caM
1o cebe HaIpaBJIeH JIMIIh Ha CHIDKEHUE aIMUHUCTPATUBHOMN HArPy3KH B OTHOIIEHUH XO3HCTBYIOIINX
CyOBEKTOB, YeM Ha 00eCTIeUeHUE MOKapHOU 0€30MTaCHOCTH 0OBEKTOB 3aIIHUTHI, O Y€M CBHJICTEIIbCTBYET
pPOCT KOJHMYECTBAa MOXKapOB HMMEHHO Ha TeX IOJHAA30PHBIX OOBEKTaX, Ha KOTOPHIX C Y4YETOM
MIPUCBOCHHON paHee KaTeropuy prcKa MepruognIHOCTh poBeneHus miaHoBbix KHM cocrasnser 5-6
JIeT, WJIK TaKOBBIE HE IPOBOATCS BOOOIIE (0OBEKTHI C KaTErOpUEil HU3KOT0O pUcKa). Ba)kHO OTMETHUTBH,
yro aeiictBytome no0 01 suBaps 2030 roma ocoOEHHOCTH OCYIIECTBIEHUS TOCYIAapCTBEHHOTO
KOHTpOJIsS (Haa30pa) — «HAJ30pHbBIE KAHUKYJIbD», TaKXKe YBEIWYUBAIOT BEPOSTHOCTh HACTYIUICHUS
HEOOpaTUMBIX Tparuuyeckux TIOCIEACTBUH B BHJE pocTa KOJMYECTBA IOXKApOB, IOTUOIINX,
MIOCTPaAABILIUX.

Takum oOpa3oMm, cuuTaeM HEOOXOJUMBIM MEPEeCMOTPETh TMOAXO0J K  OCYIIECTBICHHIO
TrOCyJJapCTBEHHOTO KOHTpPOJIsA (Haa3opa) 3a COOJIIOJCHHEM OO0s3aTeNbHBIX TPEOOBAHMI TMOXKAPHOM
0€30MacCHOCTH.
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Abstract

The paper considers the current conditions for the implementation of state control (supervision),
in particular the federal state fire supervision, in relation to supervised objects. The main two
problems in the implementation of control (supervisory) activities are described — a risk-based
approach and "supervisory holidays", which can lead to irreversible consequences in the future. The
official statistical data on the results of the implementation of the federal state fire supervision over
the implementation of the established fire safety requirements at the objects of protection by risk
categories, as well as data on fires and their consequences, were analyzed, which ultimately led to
the conclusion that the identified problem was obvious and rooted in the prospect of applying such
approach to the control (supervision) of ensuring fire safety, operating on the territory of the Russian
Federation. The conducted studies of the legislative framework, scientific literature, official statistics
on the implementation of the FSIF, as well as on fires and their consequences for 2021 and 2022,
allow to state that the adopted risk-based approach in itself is aimed only at reducing the
administrative burden on business entities than to ensure the fire safety of protected objects. The
peculiarities of state control (supervision) in force until 2030 — “supervisory holidays”, also increase
the likelihood of irreversible tragic consequences in the form of an increase in the number of fires,
deaths, and injuries. Thus, we consider it necessary to reconsider the approach to the implementation
of state control (supervision) over compliance with mandatory fire safety requirements.
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AHHOTAIUSA

Oco0yro akTyaabHOCTh IPUOOpPETAECT U3YUSHHE TPOOIEMHBIX ACTIEKTOB KU3HEACSITEIbHOCTH
MOJIOJBIX CEMEMN, KOTOPBIE CTOIKHYJNUCH CO MHOTUMH TPYJIHOCTSMH, B TOM YUCJIE U COUUAIBHO-
SKOHOMHUYECKOTO XapakTtepa. K coxaneHuto, OOJBITUHCTBO MOJIOJBIX CEMEH HE B COCTOSTHUU
CaMOCTOSATENIFHO pPEeIIaTh BO3HHUKAIOIIHME MPOOJIEMBI, CPEIH KOTOPHIX 0COOO0 CTOST >KUIUIITHAS
npobiema u (QHUHAHCOBAS CaMOJOCTAaTOYHOCTh, YTO MPEANOJaraeT aKTHBHOE Yy4YacTUe
rocy/JapcTBa U OOIIECTBA B PEHICHUH JaHHBIX 3amady. HeoOXoauMo OTMETUTh, YTO MpodiemMa
CTAaHOBIICHUS W YCTOMYMBOCTH CEMbU — OJIHA U3 OCHOBHBIX MIPOOJIEM COBPEMEHHOTO
obmectBa. CeMbsi, CEMEHHBIC OTHOIIEHHUS, CYNPYKECKHE OTHOIICHUS OBUIM W OCTalTCs
00BEKTOM HW3y4YEHHsI pa3HBIX HayK: (UI0ocOo(pHH, IMCHUXOJOTHH, IEIaroTHKH, COIHOJIOTHH,
nemorpaguu U MHOTHX Apyrux. Takoe BHUMaHHE K CEMbE, €€ CTAaHOBICHUIO U pacmaiy,
00yCIIOBJICHO OTPOMHBIM €€ 3HAYe€HHUEM KaK COIHMAIbHOTO WHCTHUTYTA, OMPEIEISIONIer0 He
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TOJILKO 00pa3 KU3HHM JIFOICH, HO M KAa4eCTBO MOTOMCTBA, 37I0POBbS HAITUU U TOCYIapCTBA, a TAKKE
MTOCTOSIHHO PACTYIIEeH aKTyaJbHOCTBIO COIMAIBHOTO 3aKa3a, BeAb YCHJICHHE ACCTaOMIN3aluu
CEMbH OTMEYAIOT MPAKTUYECKH BCE HCCICNOBATENIM MPOOJIeMbl. AKTyanu3anus mpooiieM
MOJIOABIX ceMeﬁ HpI/IBO[[I/IT K pa3pa60TKe nu BHGI[peHI/IIO KOMIIJICKCHBIX HpOI‘paMM, HaHpaBJIeHHBIX
Ha COIMAJIbHYIO, TICHXOJOTHUYECKYI0, METUIIMHCKYIO MOACPKKY ceMeid. OmHa u3 mpodsaem mpu
pa3paboTKe TaKUX MPOrpaMM BO3HUKAET B CBS3W C OTCYTCTBUEM €IMHOW COITMAIBHO-
HCHXOHOFHH@CKOﬁ KOHIICIIINKY, €AUHOI'O TeopeTqucxor 0 IIoaAxXo0Ja K CEMbE U HpOI/ICXOI[SIH_[I/IX B
HEeH MPOIECCOB, MEXaHU3MOB, 00CCIICUNBAIONIUX €€ CTA0OMIBHOCTh M YCTOWYMBOCTh. B TaHHOM
CTaThe MPEANPHUHATA MOMBITKA OOBEKTUBHOTO aHAJM3a OCHOBHBIX TEHICHIIMHA W TPOOIEMHBIX
ACIEKTOB COIMAILHOM pabOThI C MOJIOABIMH ceMbsiMU B PecriyOuke [larecras.

J1si HUTUPOBAHUS B HAYYHBIX HCCIIeJOBAHUAX
I'yceitnoB .M., Pukmarymnaesa X.B., Xuzpubexor X.M., AcenpaepoB M.U. [IpoGiemubie
aCIIeKThl COLMAIBHON pPabOThI C MOJIONBIMU ceMbsiMu PecryOnuku [larecran // Bompocs
poccuiickoro W MexayHapoanoro mpasa. 2023. Tom 13. Ne 6A. C. 38-47. DOI:
10.34670/AR.2023.44.43.005

KiaroueBnle ciioBa
ComumanbHass paboTta, Moyofble cembH, PecrmyOnmka JlarectaH, COBpEeMEHHBIA MEPHO,
ceMelHas MOJIUTHKA.

BBenenue

Ha coBpemMeHHOM 3Tamne pa3BUTUS TEOPHM COLMAIBHOM pabOThl MPU3HAETCS 3aTPyIHUTEIbHBIM
chopMyJIMpPOBATh OINpeAeTeHNE, KOTOPOE HCUEPIBIBAIO OBl BCE COJIEP)KAHUE MOHATUS COLMAIbHOMN
pabotbl. ConpanpHasi paboTa paccMaTpUBAETCs B acleKTe COJCHCTBUS OCYIIECTBICHUIO COLUMATbHbIX
[IpaB JIMYHOCTH, FPyIIbl U T.J. CMBICIT COLIMATIBHOM pabOThI — 3TO AESITEILHOCTD 110 OKa3aHHUIO TOMOIIH
MHIUBUAAM, CEMbSIM, IPYIIaM B pealu3alii UX COLUANbHBIX MIpaB U B KOMIIEHCAIIMN (PU3NUECKHUX,
NICUXUYECKUX, MHTEIJICKTYaJIbHBIX, COLMUAIBHBIX U WHBIX HEIOCTATKOB, MPENATCTBYIOLIUX IIOJHO-
LIEHHOMY COLIMaJIbHOMY (PYHKIIO-HUPOBAHHUIO.

Cnenyer OTMETHTB, YTO OpraHbl COLMAIBHON 3alIUTHl HaceleHus JlarecraHa 3a rofbl CBOETO
CYILIECTBOBAHMSI MPOLUIH CIOXKHBIA MyTh CTAHOBJIEHHS, peopraHu3auuii 1 oOHoBieHuil. TpyaoMm u
YCUJIMSIMU HECKOJIBKUX MOKOJEHUH COIMAIbHBIX paOOTHUKOB B PECHyOJIMKE CO3/laHa LIMPOKasi CeTh
COLIMAJIbHBIX YUPEKICHHUM, HAKOIJIEH 3HAYMTENbHBIM KaJpOBBIM MOTEHIMAN OTpaciu, Onaromaps
KOTOPOMY OKa3bIBa€TCSl KOMILJIEKC Pa3HOOOPA3HBIX COLIMAJIBHBIX YCIyr HACEIEHHIO, B TOM YHUCIE U
MOJIOJBIM CeMbsIM. B HOBBIX YCIIOBHSX XO3SIICTBOBaHMS TNPHOPUTETHON 3a00TOH rocynapcra
CTaHOBSATCA aJpECHas COIMalbHAs MOAJEP/KKA U 3alUTa HYKIAIOLErocs HACEJIEHMs], B TOM YUCIE U
IIPEAOCTABIICHUE 3aKOHOAATEIIBHO 3aKPEIJICHHBIX COLMAIbHBIX U DKOHOMHUYECKUX IIPaB U TapaHTHUU
MOJIOJIEXKHU.

Bce ot BOIIpOCH! OTHECEHBI K KOMIIETEHIMH MuHuCTEpCTBA TpyAa U COLMAIBHOIO pa3BUTHUSA
Peciy6nuku [larectana sBisieTcsi OopraHOM HCIOJHHM-TENbHOM Biactu PecmyOnumku Jlarecraw,
o0ecreYnBaOIUM MPOBEACHNE B YCTAaHOBJICHHOM MOPSAKE €IWHOW TOCYAapCTBEHHOW MOJUTHUKU B
cdepe TpyaAa, 3aHATOCTH M COLMATBHON 3alIUTHl HACEICHUS U KOOPAWHUPYIOIIUM B YCTAaHOBJICHHOM
TOPSIIKE ACSITEIIBHOCTD B 3TOM chepe MHBIX OPTaHOB UCIIOTHUTEIbHON BiacTu Pecryonuku JlarectaH,
a TAaK)Ke OCYIIECTBIIIOIUM IepenanHoe Poccutickoit denepanueil OJIHOMOYKE 10 OCYLIECTBICHUIO
COLMAJIBHBIX BBIIUIAT IPaXKJAaHaM, IPU3HAHHBIM B YCTaHOBJIEHHOM IOpsKe 0e3pab0THBIMU.

Problematic aspects of social work with young families ...
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OcHoBHAas 9YaCcTh

B Hactosimee BpeMss MHHHCTEPCTBO TpyJAa M CONHMAIBLHOTO pa3BuTus PecmyOmmku [larectan
PYKOBOJIUT JIeATEIbHOCTBIO Oonee 750  yupekJeHHWH CONMANBHOW 3allUThl  HACEICHUS,
(YHKIIMOHHUPYIONTUX BO BCEX ropojiax u panoHax pecrmyOnuku. [OduimanpHblii calT MuHHCTEpCTBA
TpyJAa U coruanbHoro passurus PJI, www].

Cucrema COUMAIBHOM 3alIMTHl MaJOOOECIEYCHHBIX ClloeB HaceneHus PecmyOnuku Jlarecran
o0ecrieynBaeT CIEeAyIOIIME HANpaBICHUs JAEATENIbHOCTH MUHHCTEpCTBA TpyAa M COLUAIBHOTO
paszButusa Pecriybnmuku [larectaH, ropoJCKMX U PallOHHBIX aIMHUHHCTpAIMi U CIYX0 COLMANbHOM
3aIUTHI:

— colMalbHAas MOMOIIb MAaJOOOECIIEYCHHBIM TIpaxkaaHaMm (0OIIee YUCIIO JIUI, OTHECEHHBIX K
JTaHHOU KaTeropuu, coctaBuio B 2021 romxy 249,2 Teic. uen. wiu 9,2% ot o01ieil YucieHHOCTH
HaceJICHUS);

— NpeAO0CTaBICHNUE KUINIIHBIX cyocuauit (151,8 Teic. ceMbsam, uTo cocraBiseT 25,9% oOuiero
qrclia ceMeid, mpoxuBaroux B pecryonuke Ha 1.01. 2022 roxpa);

— MaTepualibHas MOJACPKKa MATIOUMYIIIMX, MHOTOACTHBIX ceMel (B peciyOinKke mpokuBaet 82,7
ThIC. MHOTOJIETHBIX C€MEH, I7ie BOCIUTHIBAIOTCS 268,8 THIC. HECOBEPIICHHOIETHUX NETei),
JIETe-CUpOT U JIeTel, OCTaBIINXCs Oe3 TONEeYeHHsI POIUTEINEIH;

— pa3BUTHE TOCYJAPCTBEHHBIX CTAllMOHAPHBIX M HECTAIMOHAPHBIX YUPEKICHUN COLUATBLHOMN
3amuThl HaceneHus (38 cranmoHapHbiX yupexxaeHuil u 100 monycTanMOHapHBIX U
HECTallMOHAPHBIX YUPEXKACHUH, MOJIBEIOMCTBEHHBIX MUHUCTEPCTBY TpyJa U COLUAIBHOIO
pazButus PecnyOnuku [larecran, MuHuctepcTtBy oOpa3zoBaHuss M Hayku PecrnyOnuku
Jarectan, MunucrepctBy 3apaBooxpanHenust Peciyonuku [larectan) [Tam xe).

HecMoTpst Ha MO3UTHBHBIE TEHACHIIMN, HAMETUBILHUECS B MOCIEIHUE TOJbI, CYIIECTBYET U P
mpo06yieM COLMaTbHO-PKOHOMUYECKOTO TIJIaHa. | TaBHBIE U3 HUX — BBICOKUH YPOBEHb 0€3pa0OTHIIBI U
O€eTHOCTh HaCeJeHUs, B OCOOCHHOCTH CPEIU MOJIOJIEHKH.

JlanHble npoOnemMbl  SABISIOTCS  CHEPKUBAOIIMMU  (AKTOpaMHU 3IKOHOMHUYECKOTO  POCTa,
MPEMSITCTBYIOT MPOBEACHUIO 3PPEKTUBHON YIKOHOMUUECKOHN MOJUTUKH B PECITyOIHUKE, OTPUIIATEIHHO
BIUSIIOT HAa OOIIECTBEHHO-TIOIUTUYECKYIO M COITHAIbHYIO0 OOCTAaHOBKY B PETHOHE.

HeoOxonumeiM  ycroBueM (OpMHpOBaHHUS COLUMAIBHOTO TOCYyAapCTBa SIBISIETCS HAJIWYUE
Pa3BUTOTO COLMAIBHOIO 3aKOHO/ATENbCTBA, B JlarecTane, B 4aCTHOCTH, ObUT MPHUHAT PsiJ 3aKOHOB B
Ha3BaHHOU cdepe:

— 3akoH PecnybOnuku [larectan ot 26 mexadpst 2008r. Ne 64 «O rocyaapCTBEHHOW MOAIEPIKKE

MOJIOZISKHBIX U JIETCKUX OOIIECTBEHHBIX 00bennHeHn B Pecriybnuke [larectany;

— 3akon Pecny6mukn Jlarecran ot 13.01.1997r. Ne 3 «O rocynapCTBEHHOH MOJIOAEKHON
nonutuke B PecniyOmnuke Jlarecrany;

— 3axoH PecryOnmku Jlarectan Nel6 «O conupanbHOM 00CTyXKMBaHUM HacelneHus B PecrmyOnuke
Harectran», npunar 31 mapta 2005 1. (¢ u3menenusimu ot 12 mast 2009 1.) u ap. [OdurmansHbIA
caiitr Haponroro Cobpanwust Pecriy6onuku Jlarectan, Www].

B onmuH wu3 pecnyONMKaHCKHX 3aKOHOB OBUIM BHECEHBI W3MEHEHHsS, IO3BOJIMBIIKE JIETSM,
ocTaBIIUMCSl 0e€3 TIOMEeYeHUs POJUTENEH, MOoIy4daTh IOCOOMS HE C MOMEHTa oOpalieHus B
roCy/IapCTBEHHBIN OpraH, a C MOMEHTA MOSBJICHHS Y HUX COOTBETCTBYIOIIETO MpaBa.

OcHOBHOHM comuanbHOM TpoOiemMoii, mpucymieii Bcem cyobektam Poccuiickoit denepanuu,
SIBJIICTCS. HU3KUM YPOBEHb OOECMEYEHHOCTH >KWIBEM, YTO OTHOCHUTCS M K MOJIOABIM CeMbsiM. B
Pecny6niuke Jlarectan 707151 BETXOTO M aBapHIHOT O JKWIIbsI KpaiiHe Beicoka — 20,6 mpouenTa. B nanubiit




Public law (state and law) sciences 41

MoMeHT B PecniyOuinke Jlarectan cTposiTcs HEMajlo MHOTO3TaKHBIX JOMOB, HO IIPo0OJjieMa COCTOUT B
TOM, 4TO >XuTenu PecmyOmuku, ¥ B OCOOCHHOCTH MOJIOJBIE CEMBH, HE MOTYT cebe I03BOJINTh
pUOOPECTH 3TO KUJIbE U3-3a (PMHAHCOBBIX TPYJHOCTEH. MHOTOUMCIIEHHBIE TPOTPAMMbI HE PEIIAOT
poOJEMBbI C KUIIBEM, a PEIKUE YCIEXH Ha 3TOM (POHTE HE YKpallaroT OOIIEro MpadyHoro (hoHa.
MHorouucieHHble ['ocyaapcTBeHHbIE CTPYKTYpbl M apMUM YMHOBHHUKOB, IPU3BaHHBIE peEIIaTh
poOIeMy KHJIbs, 33 TOBI CBOCH JESTEIHLHOCTH, TAaK U HE 03BYUYMIIM, KaK 3Ta MpoOJeMa BBITIISINT, B
4YeM OCHOBHAsl IPUYMHA €€ HAJIMYUS U KaKUe [yTH PELeHNs OHM IpeanaraoT. OrpomMHasl coryaibHas
3ajjaya OTJaHa Ha OTKYIl OM3HeCy, CBOOOJHOMY PBIHKY, KOTOpBIE TOJIBKO YCYTyOusioT mpobiemy,
3apa0aThIBAIOT HA HEM M Ha OCTPOM Hy»X/1€ OCHOBHOI 4acTH HaceJIeHHUs.

HeBpicokue TeMIbl KHIUIIHOTO CTPOMTENIHCTBA OOBACHSIOTCS PoM (akTopoB. Bo-mepBbix,
HU3Kas IJ1aTeXKeCIIOCOOHOCTh HaCeJIeH!s], BO-BTOPBIX, HEPA3BUTHII PHIHOK KPEAUTOBAHNUS, B TOM UHUCIIE
UIOTEYHOT0, U, B-TPEThUX, BBICOKASI CTOUMOCTD JKUJIbSL.

Taxxe podiieMa TpyAOyCTPOMCTBA MOJIOJICKH JIABHO MPHUBJICKIIA K ce0¢ BHUMaHUE, KaK 110 BCEH
cTpaHe, Tak u B Jlarecrane. bonbmmHCTBO BhiMycKHUKOB BY30B crankuBarorcs ¢ 310il npo0ieMoi.
OTOMy COCOOCTBYET MHOI'O (DAKTOPOB: BO-IIEPBBIX, HH(OPMAIMSI O BAKAHCUSAX Ha MPEIIPUATHIX U
OpraHu3alysaX HE Mpo3payHa M OONBIIMHCTBE CIy4asX HE peajibHa; BO-BTOPBIX, HA MPEANPHUATHUAX
3aMHTEPECOBAHBI B CIIELUAIKNCTAX, YK€ UMEIOLIUX ONBIT, U HE XKEJIAlOT MOAr0TaBIUBATh CTYJEHTOB,
okoHuuBIIMX BY3 y cebdst B opranusanuu; B TpETbUX, OTCYTCTBUE JKEJIAHUS Y CAMUX HOBOUCIIEYEHHBIX
CIEeLMANIUCTOB paboTaTh B IPOU3BOACTBEHHOM cdepe, 3Has, uTo paboTa TsDKenas W
MasioorutaynBaeMas. [l perieHuss 3TUX NpoOJieM B PErHMOHE CO3/AIOTCS MHOYKECTBA IIEHTPOB,
MEpPOIPUATHS KOTOPHIX HalpaBieHbl HA TO, YTOOBI MOTUBHUPOBATH MOJIOJIOE MTOKOJIEHHE HAa padoTy B
IIPOU3BOJICTBEHHOMN cepe U ero BoBjiIeueHue B OU3HecC.

Taxoxe B pecry0Jinke IPUHATH PECyOJIMKaHCKUE MTPOrpaMMbl JJIsl oOecreyeHus: pabounx MecT
JUISL CTYJIEHTOB M CHATHE CTOJIb CUJIBHOTO HAIIPSDKEHUSI Ha PBIHKE TpyZa.

Cpenu peanusyeMbIX Mep IO roCyAapCTBEHHOU MOAJIEPIKKE ceMeN ¢ 1eThbMU,HanboJiee BaXKHbIMU
SIBJIAIOTCS BBIIJIaTa MOCOOMI CEMBbSM C JIETbMHU B pa3Mepax, MHIAEKCUPYEMBIX C YUETOM JMHAMUKH
UHQIALNY, YCTAaHOBJIEHHE €XEMECAYHOM JCHEXKHOM BBILIATBI MNPH POXKICHUU TPEThbUX U
MOCJIEAYIOINX IETEMN 10 TOCTUKEHUS UMH BO3pacTa Tpex JIET.

Mepsl conuaibHON MOMNEPKKU MPEACTABIAIOTCS IMyTeM OoJiee MOJHOI0 ydeTra OOBEKTHBHBIX
oTpeOHOCTEN MoTyvaresneil ¢ UCIOoIb30BaHNEM MEXaHU3Ma a/IpeCHOCTU. Pe3ynbTaToM sIBIsSETCs poCT
aOCOJIOTHBIX M OTHOCUTENBHBIX MIOKa3aTeNIe, XapaKTePH3YIOINX MaCIITa0bl COIUAIbHON MOIIEPKKI
rpaxaH (cemei) Ha OCHOBE MPOBEPKH HYKJAEMOCTH, UTO OTPAKEHO B CJIEYIOLIeH Tabuie.

Taoauna 1 - ConnagbHasi NOAePKKA rpakaaH (cemeiil) Ha 0CHOBE NPOBEPKHU

HYKIAeMOCTH
YucjeHHOCTh MoJIy4yaTeei
EnuHoBpeMeHHbIE TeHEKHbIE BBITLUIATHI CEMbSIM € o
eTBMH (ue.) Ipupocr (%)
2020 rox 2021 rox
EnuHOBpeMeHHBIE TOCOOUS JKEHIIIMHAM, BCTABIIUM Ha
y4eT B MEIUIMHCKUX YUYPEKICHHUAX B PaHHHE CPOKHU 3696 4917 1330

OepemenHoctd (mo 12 Hemenb) W TMOJICKAITIM
00513aTeTbHOMY COITMAIIbHOMY CTPaXOBaHHIO

EnnHOBpeMeHHbIe T0co0us P POKICHUN pebeHKa 31 046 55 461 78,6
Esxemecsunble mocoOHs MO yXomy 3a peOeHKOM 0

75 407 130 051 72,5
JIOCTHXKCHHS KM BO3pacTa MoJIyTopa JIeT
ExxeMecsuHoe noco0Oue Ha peOeHKa 306 491 320523 4,6
ExxemecsiuHOE ocoOuMe Ha JIeTel OIMHOKUX MaTepei 16 736 18 175 8,6
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YucjieHHOCTh noJryyaresei
EnuHoBpeMeHHbIE IeHeKHbIe BbIIUIATBI CEMbSIM € o
eTbMIL (des1.) Mpupocr (%)
A 2020 rox 2021 ron
EnuHOBpEeMEHHBIC ICHEKHBIC BBIILIATHI CEMBSIM IIPH
HHHOBP g P 932 1604 72,1
PO’KICHUH ISATOTO U KKIOTO MOCIEAYIOIIEero peOeHKa

B Ilocnanuu I'maBer Pecny6nmuku Jlarecran Hapomanomy CoOpanuto P/l ogHUM M3 OCHOBHBIX
MPUOPUTETOB O00O3HAYEHO OO0ECleYeHne TapaHTUHl COOJMIOACHUS TpaB COLMAIBHO YS3BHMBIX
KaTeropuil HaceJIeHusl, B TOM YKCIIe TpaXkJaH, HE JOCTUTIINX COBEPIICHHOJIETHS, MOJIOJBIX CEMEH,
MHOTOJICTHBIX cemMed u T.a.). B 2018-21 rogax OblI0 BBEIGHO B ASKCIUTyaTaluid 57 0OOBEKTOB
COIMAIbHOU cepsl, Cpeid KOTOPhIX 27 aeTckux canoB Ha 3890 mect, 15 mkon Ha 2 949 yyeHMYEeCKUX
MecT, 4 00beKTa 31paBooxpaHeHus Ha 113 koek [TaMm xe].

B PecnyOnuke Jlarecran cucteMa COLMAIBHOTO OOCITY)XHMBAaHUS HACEJICHHUS COCTOUT W3
OFO/PKETHBIX W Ka3CHHBIX YUPEKJICHUN COIUAITBHOTO O0CITY)KHBAHHSI HACEIICHUS, KOTOPasi TIO3BOJISIET
CBOEBPEMEHHO MPEAOCTaBIATh IpakJaHaM IIMPOKHM CIIEKTP TOCYJIapPCTBEHHBIX COIMANBHBIX YCIYT,
YCTaHOBJICHHBIX (pe/iepaibHbIM 3aKOHOATEeILCTBOM U 3aKOHOJaTeNbCcTBOM PecniyOnuku [larecran.

Ha mam B3msig, mpoGiembl B cdepe CONMANBHOTO OOCITY)KMBAaHUSI CBS3aHBI C TEM, 4TO
(uHaHCHPOBaHKME JAHHOW 00JACTH CO CTOPOHBI TOCYAApCTBA HE MOKET B MOJHOW Mepe 00ecreuuTh
MOTPEOHOCTH COIUANBHO MAIO3AIIUIIEHHBIX KAaTETOPUI KaKk MOJIo/Ible ceMbU. CUnTaeM, 4To pelieHne
JAHHBIX TPOOJIEM BO3MOXKHO MPU CTUMYJIUPOBAHUH 0JIArOTBOPUTEIBLHOCTH, YTOOBI IEPETIOKUTH YACTh
BOIIPOCOB COLIMAIIBHOTO OOCITY>KMBAHHS HACEJCHHUsS C IJIeY roCyNapCTBa HA YacTHBIC OPraHU3AINU.
UroObl CTUMYJIMPOBATH pa3BUTHE OJArOTBOPUTENLHOCTH HEOOXOJMMO COBEpIIEHCTBOBATH
3aKOHOAATENhCTBO,  KOTOpPO€  JaBajo  Obl  JBIOTHl  OpPraHMU3aIMsIM,  3aHUMAIOLIUMCS
OI1aroTBOPUTEIHHOCTE B Cepe COIMATBFHOTO 00CITYKUBAaHUSI HYKIAIOIUXCS B TOM JIHII.

Cucrema conualbHOTO OOCTY>KMBAaHUS HACEICHHUS PECIyOJUKH TOCTOSIHHO pa3BUBAETCS:
COBEpIICHCTBYIOTCSA (POPMBI pabOTHI € TpakJaHaAMH B LEJIIX HauOoJiee MOJIHOTO YAOBIETBOPEHUS UX
MOTPEOHOCTEN B COIMANIBHBIX yCIyraX, pa3BUBAETCS CETh YUPEXKIEHUHN COLMATBLHOTO 00CTyKUBAHUS,
pa3pabaThIBaroTCsl HOBbIE ()OPMBI U BUJIBI COIIMANBHBIX YCIYT, B TOM UKCIE U U1 MOJIOABIX CeMEH.

OTHOCUTEIHHO HEMOCPEICTBEHHOW COLMATBHONW MOJAEPKKH MOJOIBIX CeMbel, Heo0X0auMo
OTMETHTh, YTO OCHOBHAS 3aJlaya COIMAIIBHONW PaOOTHI C MOJIOABIMUA CEMBSIMH B COBPEMEHHBIN TMEPUOJT
3aKJII0YAeTCs B JaIbHEHIIEM Pa3BUTHH U COBEPIICHCTBOBAHUH UMEIOIINXCS (POPM, METOJI0B, CIOCOOOB
U TIPUEMOB [IEATEIHHOCTH, HCIOJIB3YEMbIX CHEIHATUCTOM I PELICHUS COIUAaTIbHBIX MPOoOIeM
KIIMEHTOB, CTUMYJIUPOBAHUE AKTHUBU3AIMU WX COOCTBEHHBIX CHJI JIJISI U3MEHEHUsS HeOJIaronpusTHON
YKW3HEHHOU CUTYaIlUH.

B ®enepansnom 3akoHe «O0 OCHOBAaxX COIMAIBLHOTO OOCTYXMBaHUs HaceleHus PDy», koTopbrit
Takke oTHocuTcs u K PJI, kak cyObekTy P®, KoMIUIEKCHAsE CUCTeMa COLMAIbHOTO OOCITYKHUBAHUS
HaceJeHus, BKIIIOYash MOJIOAEXKb, MPETyCMaTPUBAET MPEIOCTaBICHUE COIMATbHO-3KOHOMUYECKHX,
MEJIUKO-COITUATBHBIX, TICUXOJOTUYECKHUX, COIMAIbHO-OBITOBBIX, MPABOBBIX M HMHBIX COIHATBHBIX
YCIYT TpakJIaHaM, OKa3aBITUMCS B CJIOKHOM KM3HEHHOM CUTyaluu (MHOTOETHBIC, HETIOJIHBIE CEMbH,
CEMbH, B KOTOPBIX MTPOKUBAIOT WHBAIH/IBI, OTMHOKHE U TIOKHUIIbIE JTFOTU, IETU-CUPOTHI, 0€3pa0b0THBIE,
nu1a 6e3 onpeeIeHHOTO MeCTa JKUTENNbCTBA, BRITYCKHUKU IETCKUX JIOMOB U psift Ipyrux) [Ky3Herosa,
2015, 57].

Takum o6paszom, crnoxkupmasics B PJ{ ctpykTypa paboThl ¢ MOJIOJBIMU CEMbSIMU B 1I€JIOM OTBEYAET
CTOALIMM Tepel OOIIeCTBOM 3aJadyaM II0 YKPEIUIEHHWI0O MOJIOAONW CEMbH, YIYUIIEHUIO €€
MaTepualbHOT0, HPABCTBEHHOI'O U TyXOBHOT'O COCTOSIHMSI, OKa3aHUIO €1 COI[UATbHO-TICXOJIOTHYECKOM
MOMOIIH U JIp.
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Oco0eHHOCTH COUAIBHOM PA0OTHI ¢ MOJIOABIMU CEMbAMM

CemeiiHas Xu3Hb TpyAHA U pazHooOpa3Ha. OTHOILIEHHE K HEHl KaKk K YeMy-TO OYCHb MPOCTOMY U
He3aTelInBoMYy 00eTHSIET, MPEXk/Ie BCEro, B3aMMOOTHOILICHUS, JeJIaeT UX MOBEPXHOCTHBIMU. [IpocToTa
OTHOLLIEHUH HE TO K€ CaMOe, YTO IPOCTOTAa B OTHOLIEHUAX. [lepBas nmuiib cyxaet ux AUamnasoH, U ee
crenyer u3beraTb. Bropas CTaHOBUTCS BO3MOXKHOW INPH BBICOKOW KyJIbTYpE M YPOBHE pPa3BUTHUS
B3aMOOTHOUIEHHH, U K HEM HEOOXOIMMO CTPEMUTHCSL.

[TosiBnieHHe ceMeHBIX CIyK0 BBI3BAHO, MPEXKIE BCEro, TEM, UYTO Y CEMEHl BBIABIAIOTCS
COBEpIICHHO HOBBIE MPOOJIEMBI, MMOTPEOHOCTH, CTPEMJICHHUS, pEIIEHUE KOTOPBIX BbI3BIBACT
3aTpylHeHus y cynpyroB. Kpome Toro, B COBpEMEHHBIX B3aUMOOTHOILIEHUSX B CEMbE POCT
CyOBEKTUBHBIX BHYTPEHHUX, JUYHOCTHBIX TPYAHOCTEH HAMHOTO OIEPEXAaeT POCT OOBEKTUBHBIX.
NMenHo cyObeKTHBHBIC, TMOPOW JIHIIb BOOOpa)KaeMble TPYIAHOCTH CTAHOBATCA TIJIABHBIM
MPENsTCTBUEM, TEM «KAMHEM MPETKHOBEHHUS», YCTPAHEHUE KOTOPOr0 pacyUIIaeT MyTh JajJbHEHIIEMY
pa3BuTHIO ceMbU. CIBUHYTD kK€ «KAMEHb)» 4acTO ObIBAET HE MO CUJIAM CaMUM CYIIpyTraMm.

B kaxmoi cemMbe ecThb OJHA, HECKOJBKO WM MHOXECTBO TOTPEOHOCTEH, KOTOpPHIE HEJIETKO
yIOBJIETBOPUTH caMUM cyripyram. 1 o0s3aTensHO ecTh XOTsI Obl 0J1HA MPoOIEMa, KOTOPYIO UM TPYIHO
pEeIIUTh caMoCcTOsATeNIbHO. He06X0AMMOCTh MOMOIIIM B TTOIOOHBIX CUTYalUAX OYEBUIHA U CTAHOBUTCA
4acTO MEPBOCTEIIEHHOM 110 CBOECH 3HAYMMOCTH ISl CYIIPYTOB.

XapakTepHOW YepTOM CIyKObl CEMbH SBJISICTCS HAIICJICHHOCTh HAa YCTpaHEHHWE TIOMeEX,
MPENSATCTBYIOIIUX HOPMAJIbHOM JKU3HU M TapMOHUYHOMY Pa3BUTHIO ceMbH. C TOMOIIBIO
NoJIpa3ieNeHuil iy 0 ceMbU, IPU COACUCTBUM UX UM HEMOCPEICTBEHHO UMHU OCYLIECTBISAETCS:

— BCE BH/JIbI U YPOBHU MOJTOTOBKU MOJIOJIEKH K CEMEMHOMN KM3HU (BHyTpHUCEMeHHas OAr0TOBKaA,

KOHCYJIbTUPOBAHUE MOJIOJBIX JIFOJIEH B COOTBETCTBYIOIUX BOIIPOCAxX U T.1.);

— JIMKBHUJALUS U YCTPaHEHUE ICUXOJIOIMYECKOl 0e3rpaMOTHOCTH B BOIPOCAX CYNPYKECKOU U
CEMEMHOM )KM3HU U NOBBILIEHUE YPOBHS OCBEJOMIIEHHOCTH, KOMIIETEHTHOCTHU 4JIEHOB CEMEN B
cthepe oOmieHus;

— ceMeliHble HEeypsAOuIbl B  MOJOJBIX CEMbSIX OTPaXalOTCsl HAa CAMOYYBCTBUH U
pabotocrnocobHocTH [['pedennukos, 2014, 24-25].

— HOBOH (hopMOi1 pabOTHI C MOJIO/IBIMH JIFOIBMH, BCTYHNAIOLUIMMH WIN YK€ BCTYIUBIIUMH B Opak,
CTaHOBSITCS OTKpBIBAIOILIMECS KIyObl MOJIO/I0M ceMbe. OHM MOMOTalOT MOJIOABIM CEMbSIM B
HaubOosee CIIOKHBIN JUIs CYNPYroB TEPUOJA TPUBBIKAHUS K POJM KEHBl U MyXka, KOTaa
BO3HMKAEeT HEMaJ0 YHUCTO ICUXOJIOTUYECKUX TPYIHOCTEH, CBSA3aHHBIX C HEOOXOAMMOCTBHIO
MEePECTPONKH MPEKHUX TPEICTABIICHUN U 00pa3a KU3HH.

[TogoOHass MHOTOCTOPOHHOCTB JESATEIBHOCTH CIYKO OTpakaeT crenu@uKy mpoOieM MOJIoI0i
CeMbH, a TaK)Ke HACYLIHYIO MOTPEOHOCTh M HEOOXOIMMOCTh B HEM MPAaKTUYECKU Ka)KJOTr0 YeJIOBeKa,
3aWHTEPECOBAHHBIX B MOCTOSHCTBE OJaroNnpHsTHBIX CEMEHHBIX, CYIPYKECKHX OTHOIICHUH.

OCHOBHBIMU BEAYIIMMHM HAIpaBICHUSMU B Pa3BUTUU CIIY)KObI CEMbU B IIEJIOM CTaHOBSITCS
COLIMAJIbHO-TICUXO0JIOTHYECKHUE BUIBI CEMEMHBIX CITYKO.

TakuM 00pa3oM, cioyk0a CeMbU CTAHOBUTCS HOBBIM KaHAJIOM, UJIU UCTOUYHUKOM HH(OpMammu, ¢
MIOMOIIBI0 KOTOPOT'O MepelaeTcs aKTyaabHbIN M IPOTPECCUBHBIN OIBIT PELICHUS CEMEWHBIX MPOOIIEM,
pPa3BUTHE U COBEPIICHCTBOBAHNE BHYTPUCEMENHBIX B3aMMOOTHOIICHUIA.

Takxe okazaThb MOMOIIb U MOJEPKKY MOJIOJOW CEMbE B PEIIEHUH MHOTOUYMCIEHHBIX MpPoOIeM
MOJKET COIMANbHBINA PabOTHUK. B HacTosmuil mepro| BeIAEIAET cleaytomue (yHKIMA COIUaTbHOTO
paboTHHKA:

— IMarHOCTHUYECKYIO (M3y4eHUE OCOOCHHOCTEH CEeMbH, BBISBJICHHUE €€ TOTEHIHAJIOB);
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— OXpaHHO-3alIUTHYIO (TpaBoBasi MOJJIEPIKKA CEMbH, OOECIIEUeHHE €€ COLUAIbHBIX TapaHTUH,
CO3/IaHUE YCIIOBUM ISl peau3alliy €€ MpaB U CBO00);

— OpraHu3alMOHHO-KOMMYHHUKATUBHYIO (OpraHu3anus OONIeHUs, WHUIIMUPOBAHHE COBMECTHOM
JIeATeTbHOCTH, COBMECTHOTO JI0CYTa, TBOPUECTBA);

— COLIMAJIBHO-TICUXOJIOTO-TIeIarOTUYECKYI0 (TICUXOJIOT0-TIeAarOrMueckoe MpPOCBEIIEHNUE YJICHOB
CEMbH, OKa3aHUE HEOTIOXKHOW MCUXOJOTUYECKON MOMOIIH, MPOPUITAKTHUECKAs MOAAEePKKA U
NaTPOHAXK);

— MPOTHOCTHYECKYIO (MOJETUPOBAHUE CUTyalwidi M pa3paboTKa ONpPEIEICHHBIX IPOrpamm
aJIpeCcHO MOMOIIIH);

— KOOPJIMHAIMOHHYIO (YCTaHOBJEHHE U TMOJJCpKAaHUE CBsA3e, OObEeIWHEHHE YCHIUUN
JIeNapTaMEHTOB TIOMOIIM CEMbE U JETCTBY, COLMAIBLHON TOMOIIM HACEJICHHUIO, OTIETIOB
CEMEHHOro HEeOJIaromolydrsi OpPraHOB BHYTPEHHHX JIEJ, PEaOMIMTAIMOHHBIX IEHTPOB U
cyx0) [Ky3nenosa, 2015].

KonkpeTHoe copepkaHue colUanbHOW pabOThI C CEMbEH B KaxJOM ciydae OOYCIOBIEHO €€
WHIUBUAYATbHBIMU OCOOCHHOCTSIMH: CTPYKTYpOW, MaTepuaibHbIM IOJOKEHUEM, XapaKkTepoM
BHYTPEHHUX OTHOUICHHM, CIEIU(PUKOI MPOOIeM, CTETIEHbIO UX OCTPOTHI, ACIIEKTOM HEOJIaromnoryus.
Tem ne wmenee, bacoB H.®D. Bbigenser Tpu OCHOBHBIX HaNpaBlIEHUS COLMATBHOON pPaOOTHI:
JMarHOCTHYECKOE, peabuINTallHOHHOE, TPOPUIAKTHIECKOE.

Jlmarnoctuka npeaycMaTpuBaeT cOOp U aHaIM3 MH(POPMAIIMH O CEMbE U €€ YICHAaX, BBISBICHHE
npobieM. JluarHocTuka ceMbu — TPYAHBIA W OTBETCTBEHHBIH MPOLIECC, KOTOPBIA TpedyeT oT
COLIMATILHOTO PaOOTHUKA COONIOACHUS CIEeIYIONINX TPUHIIUIIOB:

— 00BbEKTHUBHOCTh, B3aUMO/IONIOTHAEMOCTh U TIPOBEPKa MOTyyaeMol HH(OpMaInu;

— KJIMEHTOIIEHTPU3M (OTHOILIEHUE K TTPOOJIeMe B COOTBETCTBHH C MHTEPECAMU KIIHUEHTA);

— KOH(UIEHIIUATEHOCTH, aIEKBATHOCTh METO/IOB U METOHK;

— coOmo/IeHue MpaBa KIMEHTa Ha HEBMENIATENLCTBO B YACTHYIO KM3Hb U YMEHHUE MPEIBUIETh

BO3MOYKHBIE BaPHAHTHI €0 PEaKIMK Ha MpeJiaraeéMble 1eHCTBUS.

B Hnacrosimee Bpemss B PecmyOnuke JlarecTaH CIOXWIINCH CIEAYIOIIME OCHOBHBIE (HDOPMBI
COIIMAJIbHOM 3aIlIUThI cEMEl, UMEIOIINX JeTEH:

— JleHexxHbIe BBIIUIATHI CEMbE Ha JETEM B CBSI3U C POXKJIECHHUEM, COJIEPKAHUEM U BOCIIHTAHUEM

neTer (mocoOust U eHCUHN);

— TpynoBsie, HaIOTOBBIC, KUIUIIHBIC, KPEIUTHBIE, MEIUIIMHCKAE U JIPYTUE JIbTOTHI CEMbBSIM C
JI€TbMHU, POJIUTENISIM U JETSIM;

— IOpunnueckoe, MEIUIINHCKOE, TICHXOJIOTO-TIeJarOTHYECKOEe u HKOHOMHYECKOE
KOHCYJIbTUPOBAHUE, POIUTEIBCKAN BCEOOYY, HAYYHO-TIPAKTUYECKUE KOH(PEPEHIUU |
KOHTPECCHI.

— becrutatHble BbIIauM ceMbe U JIETSIM JI€TCKOTO MUTAHUS, IEKApCTB, OJICXK/Ibl U 00YBHU, TUTAHUS
JUTst O€pEMEHHBIX KEeHILUH U JIp.

— denepanbHble, pErMOHANbHbBIE, LEJIEBbIE COLUATbHO-IKOHOMUYECKHE U JAeMorpaduyeckue

nporpammel «IlnanupoBanue ceMbn», «CeMeNHbIN (MaTEPUHCKUIA) KalluTaI».

ViayuiieHnto ycioBUM KM3HU M OJaronoiyyusi cemeil OynyT crocoOCTBOBaTh B TOM YHCIE U
counanbHble nHULIMATUBEI [Ipesunenta PO B.B. [lytuna, o3Bydyennsie B ssuBape 2020 r. (Cemelinblit
(MaTepuHCKUI) KamuTal 3a neporo pedenka (Ha 1.01.2022 r. cocrasmnsier 524 T.p., AOTIOTHUTEIBHBIC
BBITIJIATHI B pasmepe 163 T.p. Ha BToporo pedenka u 450 T.p. Ha TpeTbero pedeHKa IS MOTaIICHHS
UIOTEYHOro Kpeauta u aAp. [OdunuansHbiii caiT MUHHCTEpCTBA TPY/la U CONMAIIBHON 3aIuThl PO,
www].
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bonbuioe 3HaueHWe B COLMAIbHOM 3alllUT€ HMMEET COBEPILICHCTBOBAHHE COOTBETCTBYIOIIEH
HOPMAaTUBHO-TIPaBOBOM 0a3bl. Pa3paboTaHbl U MPUHATHL cienyronie 3akoHbl: «O rocyaapCcTBEHHbIX
MOCOOMSAX TpakIaHaMm, UMEIOMHMM Aerei», «O TOopsaKe HA3HAYCHHsS] M BBIIUIATHI €KEMECSYHBIX
KOMIICHCAIIM JKEHILMHAM, MMEIOIIMM JeTell B BO3pacTe N0 TpEeX JIeT, YBOJEHHBIM B CBSI3H C
JUKBHUJALUEH TMpEeANpusTHN, ydpexkIeHuH, opraHuzauuit», «O COBEPIICHCTBOBAHUM CHUCTEMbI
roCy/IapCTBEHHBIX COLIUAIBHBIX MOCOOMI M KOMIIEHCAIIMOHHBIX BBIIUIAT CEMbSIM, UMEIOIIUM JIeTeH, U
MOBBIIICHUEM UX pa3MepoBy, «O KOMIICHCAITMOHHBIX BBHITUIATAX CEMBSM C JETHMH, 00YJaArOIIUMCS U
IpYTUM KaTeropusM JuIy, «[ocymapcTBeHHON cucTembl NpodUIakTUKH O€3HAI30PHOCTH U
MPaBOHAPYILICHUI HECOBEPIICHHOJIETHUX, 3al[UTe UX IIpaB» [Manbixun, 2015].

3akioueHue

B nenom, noaBoas UTOrH, XOTEJNOCh Obl OTMETUTh, YTO COLMAJIbHAS paboTa ¢ MOJIOOH ceMbei B
OyaylieM JOJDKHA ObITh HalpaBiIeHA HA PELICHHE MHOTOYMCIEHHBIX MPOOJIeM, MCUXOJIOTHYECKOro,
COLIMAJIBHOTO, HPABCTBEHHOI'0, MEIMIMHCKOIO M NEAArOrMY4eCKOro Xapakrepa ¢ KOTOPBIMH CEMbs
CTAJIKUBAETCS B TIOBCEAHEBHOM KU3HU, U KOTOPBIE HE B COCTOSIHUM PEIINTh CaMOCTOSATEIBHO. Takxke
OJTHUM U3 MEXaHU3MOB PEryJIUpOBaHMs OpauHO-CEMEMHBIX OTHOIIEHUH B paMKaX COLUaIbHONW paboThI
SBJISIIOTCSL CITY’KOBl CE€MbH, OCHOBHAs I1IeJIb KOTOPBIX HaIlpaBiieHa Ha oOecreueHue ONTHUMAaIbHOI'o
BBIMIOJIHEHUSI CEeMbEe ee pa3sHOOOpa3HbIX (YHKIMH, COBEPIICHCTBOBAHWE BHYTPHUCEMEHHBIX
OTHOIIEHUH U TAPMOHUYHOE PA3BUTHE JIMYHOCTH KAXKJIOTO YJIE€HA CEMBHU.

JUia pemeHus KOHKPETHBIX 3aJad COLMAJIbHOW 3allMThl CEMbHM IIHUPE CTaJl IPHUMEHATHCS
IIporpaMMHO-1Ie1eBOI MeToa. B wacTHOCTH, pa3paboTaHa u mpuHATa K BelnosHeHHI0 denepanbHas
nporpamma  «Jletm Poccum», B KOTOPYIO BXOIAT CIEAYIOIIME LENeBble NporpaMmsl:  «Jletu-
MHBAJIUABY, «JleTh-cupothl», «Pa3Bu-Tre HHAYCTPUU IETCKOTO NMUTaHUM», «IlnaHupoBanrue ceMbu» U
zp.

Peanuzanus JaHHBIX Nporpamm, MO HalleMy MHEHMIO, JIOJDKHA CIIOCOOCTBOBATH YIyUIICHHIO
IIOJIOKEHHS JareCTaHCKUX CEMEH, B TOM YHCJIE M MOJIOABIX, YTO MOCIYKUT OCHOBOW ITOBBIILIEHUS
CTaTyca MOJIOJION CEMBU B IIEPCIEKTHUBE.
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Abstract

The study of problematic aspects of the life of young families who have faced many difficulties,
including socio-economic ones, is of particular relevance. Unfortunately, most young families are
not able to solve the problems that arise on their own, among which the housing problem and
financial self-sufficiency are particularly important, which implies the active participation of the
state and society in solving these problems. The problem of the formation and stability of the family
is one of the main problems of modern society. Family relations, marital relations have been and
remain the object of study of various sciences: philosophy, psychology, pedagogy, sociology,
demography and many others. Such attention to the family is due to its enormous importance as a
social institution that determines not only the way of life of people, but also the quality of offspring,
the health of the nation and the state. The actualization of the problems of young families leads to
the development and implementation of comprehensive programs aimed at social, psychological,
and medical support for families. One of the problems in the development of such programs arises
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due to the lack of a unified socio-psychological concept, a unified theoretical approach to the family
and the processes taking place in it, mechanisms that ensure its stability and stability. This article
attempts an objective analysis of the main trends and problematic aspects of social work with young
families in the Republic of Dagestan.
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AHHOTAIIUA

ABTOp Ha ocHoBe aHanu3za Kouctutynuu Pocculickoir ®enepanuu paccMaTpuBaeT
3QJI0)KCHHBII B HAIMOHAJIBHOM IIPaB€ MEXAaHU3M PELENIUU MEXKIYHAPOIHO-TIPABOBBIX
CTaHJIAPTOB B POCCHICKYIO IIPABOBYIO cUcTeMY. B paboTe BBISBICHBI U MPOAHATU3UPOBAHBI 1B
TPaJAULIMOHHBIX BUJA PELENINU: eAMHOBPEMEeHHas U npsimas. Haubosblee BHUMaHHUE YIEIEHO
pPacCMOTpPEHHIO MPsAMOM  (OpMBI 3aMMCTBOBAaHMS, TaK Kak OHa HE TOJBKO MOIy4YWiIa
KOHCTUTYIIMOHHOE 3aKpEIUICHHEe, HO U HAMPSMYIO CBSI3aHa C MPABONPUMEHEHUEM, 00CCIICYNBACT
MMIUIEMEHTALIMIO HOPM U IPYTUX 3JIEMEHTOB MEXAYHAPOIHOIO IIPaBa B HEMPEPHIBHOM PEXKUME.
[Ipu 3TOM aBTOp OTMEUAET, UTO MOJAXO/I, PEaTU30BaHHbINA B TeKCTe OCHOBHOIO 3aKOHA, SIBISETCS
J0CTaTOYHO cOajaHCHpOBaHHBIM. BmecTe ¢ TeM OTMedaercs, 4TO YCTaHOBIEHHE HOpMaMU
KOHCTUTYIIMHA OOIIMX TapaMeTpOB PEIENIUU DSJIEMEHTOB MEXKIyHAapOJHOTO TMpaBa He
MpeArnoJiaraeT, YTo 3TOT MPOILIECC HUYEM He OrpaHuyeH. B kadecTBe OJHOTO U3 «OapbhepoB»
paccMaTpuBAETCs KOHCTUTYLUMOHHOE 3aKpEIUICHUE HEpapXUu B CUCTEME HAlMOHAIBHBIX M
MEXAyHapOAHBIX HOpM. B cratbe o0co0oe BHHMaHHE YJEICHO PACCMOTPEHUIO POJH
KOHCTUTYLMOHHOTO MPaBOCYAMs B Ipolecce oOecrneueHus: Oananca MexXIyHapOaHO-TIPABOBBIX
CTaHJIapTOB B pAMKAX HAIIMOHAJIBHOM MTPABOBOM CUCTEMBI.

JI.]'[H HUTUPOBAHUA B HAYYHBIX HCCJICA0BAHUAX
Koconamop M.®. YcmoBus u KOHCTUTYIHOHHBIC OI'paHUYCHUS PCUCIIIHUU MCKAYHAPOIAHO-

MpaBOBBIX cTaH1apToB B PO // Bompock! poccuiickoro u MexayHapoaHoro npasa. 2023. Tom 13.
Ne 6A. C. 48-57. DOI: 10.34670/AR.2023.26.28.006
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Peuenmus, npaBoBble 3aumctBoBaHus, Kouctutymuss P®, Koncturyumonnsii Cyg,
KOHCTUTYLUMOHHBIA KOHTPOJIb, MPABOBasg OXpaHa, MUMIUIEMEHTAIUs, MEXIyHapOJHOE IIPaBo,
MEXIYHApOIHO-IIPABOBLIE CTAHIAPTEHL.
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Beenenue

Bompocsl, cBs3aHHBIE ¢ MEXaHU3MOM ITPABOBOTO 3aUMCTBOBAHMUS (PELENIIMHI ) PUHIIUIIOB, HOPM U
MHCTUTYTOB U3 BHEILIHEH TPABOBOM CpeJlbl IEPMAaHEHTHO COXPAHSIOT CBOIO aKTYaIbHOCTh JUIS KXI0TO
COBpeMeHHOro rocynapcrBa. OH MO3BOJSET MOAJACPKUBATh HAIMOHAIBHYIO IPABOBYIO CHUCTEMY B
pEeXHUME TOCTOSTHHOTO Pa3BUTUS B COOTBETCTBUU C MUPOBBIMU MPABOBBIMU TeHACHIHSIMHI. OCOOCHHO
BCIJICCK MHTEpPECca K MPABOBOM pEIENIUU XapakTepeH B MEPHOJ KPYMHOMACIITA0OHBIX MPABOBBIX
npeoOpazoBanuii. Eciu Ha MPOTSHYKEHUH UIUTENBLHOTO Mepro/ia MpoIecc MPaBOBOrO 3aMMCTBOBAHUS
ObLT OPUEHTUPOBAH Ha PEUEHIUIO AIEMEHTOB U3 HAllMOHAJIBLHBIX MTPABOBBIX CUCTEM (TOpPU30HTAIbHAS
peuemnuusi), TO B TOCIEIHHE AECATHICTHS o0co00oe 3HAaueHUE CTaja MPHOOpEeTaTh perenuus
MEXyHApOAHO-TIPABOBLIX CTAHJIAPTOB (BEpTUKAIbHAs pElEenius). AKTyalbHOCTh PACCMOTPEHUS
MOCIIEHET0 Croco0a PeLeniud COCTOUT B TOM, YTO OH, B OTJIMYHUE OT TOPU3OHTAIBHOTO MEXaHU3Ma
peleniyu, He TOJIbKO MOMYy4Hsl 0000IEHHOEe KOHCTHUTYIIMOHHOE 3aKpeIUieHHue, HO U B pe3ysbTare
KOHCTUTYIMOHHON pedopmbl 2020 1. 0Opes mpaBOBBIE KPUTEPUHU TAKOTO MTPABOBOTO 3aMMCTBOBAHUS.

OcHoOBHAA 4aCTh

AHanu3upys COBPEMEHHBI ypOBEHb HMHTEpPHAIIMOHAIM3ALMH, MOXXHO BBIJCJINUTH LENbIH psj
MPEIINOCHIIOK, CIIOCOOCTBYIOMIMX Pa3BUTHIO JAHHOTO Tporecca. B 3aBucumoctu oT chepsl ux
IPOSIBJICHUS, KAaK IPEJCTaBIsEeTCA, OHM MOTYT OBITh pa3[elieHbl Ha JIB€ TPYHIbl: 3aJI0KEHHbIE
BHYTPEHHUM 3aKOHOJIATEILCTBOM, KOTOPBIE JIETKO OTCIIEKUBAIOTCSA B CAMOM TEKCTE€ KOHCTUTYLUH, U
BHEIIIHHE, HAXOIAUIMECS 3a IMpeAeslaMd BHYTPHUI'OCYIAapCTBEHHOI'O IpaBa B IIEJIOM, IOPOKJICHHBIE
JEUCTBYIOLIEH MEXIYHAPOAHOU TPAKTUKOM.

IlepBble ABIAIOTCA OTPAKEHUEM HUCKIIIOUUTENBHO BOJIM CaMOr0 rOCYJapcTBa, YTO MO3BOJIAET UX
OTHECTHU K J0OpOoBOIBbHOM peneniuu. K 3Toil rpymnne MoXHO OTHECTH KOHCTUTYILIUOHHBIE TOJ0KEHUS,
CoJIep Kallle HEMOCPEACTBEHHBIE CCBUIKM HA IOJIOXKEHHUS MEXIYHAapOJIHOTO NpaBa, JOKYMEHTHI B
TEKCTE KOHCTUTYIIMH, OIPEACIAIONINE JONYCK W IMOPSAOK JEUCTBUS OTIEIBHBIX 3JEMEHTOB
MEXIYHapoOAHOIO IIpaBa B paMKax HalMOHAJIbHOM IIPAaBOBOM CHUCTEMBI; OPHUEHTUPOBAHUE
KOHCTUTYLIMOHHBIX TOJOXXEHUH B 00JIACTM MpaB M CBOOOJ] Ha JEHCTBYIOLIME MEXIyHApOIHO-
[IpaBOBbIE CTAHJIAPTHl B JaHHOW 0O0JAacTH; BKJIIOYEHHE B KOHCTUTYLHMOHHBIH TEKCT HOBBIX,
00yCIIOBJIEHHBIX JEHCTBYIOIIMMHU MEXTyHAPOIHBIMH 00s13aTEIbCTBAMU MOJIOKEHUH U T. 1.

PaccMoTpeHHBIE IPEANOCHUIKH, KaK MPEACTABISAETCS, B CBOEH OCHOBE 3aKpEIUISAIOT Pa3IMdHbIE
MEXaHU3MBl pPELENIMH, YTO TMO3BOJSIET TOBOPUTH O E€AMHOBPEMEHHOH W MpsAMON (JUIMTENBHOM,
MIPOrPaMMHOI) pelenIHH.

EnunoBpemenHast (Mpou3BOJHAs) pELENLUsS MEXIYHapOAHBIX CTaHIAPTOB, KaK IIPaBUIIO,
MIpUMEHSIETCS MPH pa3pabOTKe TEKCTa HOBOW KOHCTUTYLIMH WJIM BHECEHWM B HeEe M3MEHEHUH, Koraa
KOHCTUTYLIMOHHBIN MM 3aKOHOJATENbHBIN aKT M3HAYaJIbHO CO3JAeTCs (WM U3MEHSETCS) C YUETOM
JEUCTBYIOIMX MEXKIYHAPOAHBIX 00s3aT€IbCTB M HHBIX IPABOBBIX CTAaHAAPTOB, YYHUTBIBAEMBIX
COOTBETCTBYIOIIIUM I'OCYAapCTBOM. TakuM MPUMEPOM MOXHO CUHTATh IIUPOKOMACIITAOHBIN MpoLecc
npaBoBbIX pedopM, mpoxoauBmux B Poccun B 90-x romax. CocTaBHBIMHM 3JIEMEHTAMHU JaHHOTO
nporecca MOXKHO CUMTATh Y4eT KOHCTHTYIIMOHHOTO OIBITa 3apyO€XHBIX CTpaH, MEXIyHapOIHO-
NPAaBOBBIX CTAHJAPTOB, B TOM YHCIE€ B 00JacTH MpaB 4YeJIOBEKa, a TaKKe IEePEOCMBICICHUE
CJIO’KMBIIMXCSl HALIMOHAIBHBIX MPAaBOBBIX Tpaaului. Takum o0pa3oM, MOKHO KOHCTaTUPOBAaTh, YTO
Konctutynus PO 1993 r., 3akoHOIATENbCTBO U TPAaBOIIPUMEHUTEIbHAS MTpakTHKa Poccrn MEHSIUCH
C YYETOM OCHOBHBIX MEXIYHApOJHBIX 0053aTEJLCTB M IIEHHOCTEH MEXIYHapOJHOTO COOOIECTBa

Conditions and constitutional limitations of the reception ...
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[ABakbsn, 1997, 204].

Bwmecrte ¢ Tem, Kak mpecTaBIsIeTcs, MPOUECC PELENIUN MEXIYHAPOAHO-TIPABOBBIX CTAH/IAPTOB
HAIlMOHAJILHOW MPaBOBOI CUCTEMOM HE JI0JIKEH 3aKaHUMBATHCS HA ATAIle pa3pabOTKU U IPUHATHUS TOTO
WIM MHOTO akTa. B cumily OOBEKTHBHO CYIIECTBYIOUIETO IPABOBOTO PA3BUTHUS MEXKIyHAPOIHOM
CUCTEMBI B LIEJIOM, U B CBS3H C pacUIMpEeHUEM (U3MEHEHHEM) IOTOBOPHOI MIPaKTUKU TOCY1apCTBA ATOT
MPOLIECC JIOJDKEH HOCUTh HENpEepbIBHBIA XapakTep. ToOJbKO TakoW MOPSIAOK CIOCOOCTBYET
cOamaHCUPOBAaHHOMY Pa3BUTHUIO BCEH HAIMOHAJIHHOW IPABOBOM CHCTEMBI U  COJCUCTBYET
0OPOCOBECTHOMY BBIIIOJIHEHUIO MEXKTYHAPOIHBIX 00513aTENIBCTB FOCYAAPCTBA.

HaunbGonee sddexTuBHBIM CcrOCOOOM perieHuss JaHHOW 3amavyr 0e3 HMCIOJb30BaHHUS CIIOXKHOM
3aKOHOJIATEJIbHON TMPOUEAYPHl SABIISIETCS 3aKpPEIJICHUE B TEKCT€ OCHOBHOIO 3aKOHA IOJIOKEHHS,
IIpelyCMaTPUBAIOLEr0 MEXaHU3M IPSMOr0 3aMMCTBOBAaHUS MEXIYHAapOIHO-TIPABOBBIX CTaHAAPTOB,
KOTOpBIE HE OBUIM YYTEHBI IIPH Pa3pabOTKe TOKYMEHTA, MOSBUIIMCH WX ABOJIOIMOHHPOBAIH TTOCIIE
ero npuHATUs. Peub HAET O KOHCTUTYLMOHHOM HOpME, MpeArnoJiaralouieil BKIIOYEHHE B
HAallUOHAJIbHYK [PAaBOBYID CHUCTEMY OIPEAEIEHHBIX JIIEMEHTOB MEXIYHAPOJAHOU CHUCTEMBI
(IpUHIUIIOB, HOPM MEKYHAapOJHOTO IIpaBa, MEXyHAPOAHbBIX JOIOBOPOB), a TAKKE OPUEHTUPOBAHUE
KOHCTUTYLIMOHHBIX TIOJOXEHWH M 3aKOHOJATeIhCTBa B cdepe mpaB W cBOOOJ Ha JEHCTBYIOIINE
MEXTyHapOAHO-TIPABOBbIE CTAaHIAPTHI B TaHHOH oOnactu. [Ipumenurensro k Korncrutynuu PO 1993
r. peub uaer o 4. 4 ct.15, 4. 1 c1. 17, cBUneTenbCcTByOMUX 00 OTCYTCTBUM KaKMX-THOO YCTaHOBOK,
MPENsATCTBYIOIIUX MHTEPHAIIMOHAIM3AMU HAIMOHAJIBHOIO NpaBonopsaka. [lpuuem, kak B ciydae ¢
IIPOM3BOJHON (€IMHOBPEMEHHOM) peuLenuuel, Tak M B Ccllydae C MpsSIMOW, 3TOT IIpoLecc
CaHKIMOHHUPYETCS FOCYAapCTBOM, HOCUT JOOPOBOJIbHBIN XapakTep.

JlanHbIi TONXOA B TOW WM HMHOW CTETNEHM XapaKTepeH s OOJNBIIMHCTBA KOHCTUTYIUH,
IIPUHATBIX B MUPE 3a NOCIeHUE aAecatuieTus. [Ipu 3ToM METOapI UMIIJIEMEHTALIMY B HALIMOHAJIBHYIO
IIPaBOBYIO CHCTEMY AJIEMEHTOB MEXKIYHApOJHOTO IpaBa B OMPECIIEHHOMN cTeneHn pa3HsTcs. Beidop
MOJICIIH <«JIOIYCKa» IOJOKEHUM MEXIYHAPOAHOIO IpaBa B HAIMOHAIBHYIO IIPAaBOBYID CHUCTEMY
SBIISICTCS CYBEPEHHBIM IMPABOM KaXK0T0 TOCYAApPCTBA, OJTHAKO KaKoW Obl MOAX0 HU ObLT BEIOpaH, OH
BCEr/ia JOJKEH OCYIIECTBIIATHCS C YUETOM 0053aTEeNIbCTB 110 MEX/JYHAPOAHOMY IPaBy B COOTBETCTBUU
C MOJOXEHUSIMU BeHCKOI KOHBEHIIMU O MpaBe MEXyHapOJAHbBIX JOroBOpoB 1969 r.

[Tpu 3TOM, KaKk mpencTaBisieTcs, MoAXo0, peanu3zoBaHHblll B TekcTe Konctutyuuu PO 1993 rona,
SBJISIETCS IOCTATOYHO COATaHCHPOBAHHBIM. YKa3aHHE Ha TO, YTO IOMUMO MEX/yHAPOIHBIX IOTOBOPOB
B IIPABOBYIO CUCTEMY BKJIIOUAIOTCS OOIENPU3HAHHBIC PUHIUITBI U HOPMBI, HECMOTPSI HA HEKOTOPYIO
abCcTpakTHOCTh (OPMYIIMPOBKH, PACIIUPSIET BO3MOXKHOCTH KOMIIETEHTHBIX OPraHOB TOCYyJapcTBa
WCIIONB30BaTh MEXKIyHApOJHO-IPABOBBIE CTAaHIApPTBl B CBOEH JesTenbHOCTH. Ilo  cmblcoy
KOHCTUTYLIMOHHOM HOPMBI UMEIOTCS B BHJy JIpyTrHe, OTJIMYHBIE OT JIOTOBOPHBIX (HE MCKIIIOYasl MX)
HCTOYHUKHA MEXAYHAapOAHOIO MpaBa, K KOTOPHIM MOTEHIMAIbHO MOKHO OTHECTH M IIOJOKEHUS
MEXIYHapOAHBIX  OObIYaeB, OOIIEHOPMATUBHBIX  aKTOB  MEXIYHapOIHBIX  OpraHU3alMi,
MEXIyHapOAHBIX TOTOBOPOB, He patuduumpoBaHHbX Poccuiickoit denepanueii.

Bmecte ¢ TeM ycTaHOBIEHHE HOPMaMHU KOHCTUTYIMHA OOIIMX MapaMeTPOB PELEHIMH HJIEMEHTOB
MEXIyHapOAHOIO IpaBa HE MPEAIOJaraeT, 4ro ATOT IPOLEcC HUYeM He orpaHuueH. llomoskeHus
MEXIyHapOAHOIO IIPABOIOPAIKA, 1axKe CPOPMUPOBAHHBIE C YHaCTHEM TOCY/IapCTBa, B JIIOOOM cilydae
HE B COCTOSIHMM YUUTHIBATh BCE €r0 MHTEPECHl U 0COOEHHOCTH. BHelIHee BIMsHNE HE BCErJa Urpaer
II0JIOKUTEIBHYIO POJIb JUIsl HALIMOHAIBHOM MTpaBoBOM cUCTEMBI. C LIETIBI0 HCKIIIOUEHUSI BO3MOYKHOCTH
BBEJICHUS B HEE HECOBMECTUMBIX 3JIEMEHTOB MEKIYHApPOJHOTO MpaBa, BBOAATCS KOHCTUTYLIMOHHbBIE
MTOJIOYKEHNS, yCTAaHABIMBAIOIIKE MTPEEIIBl TAKOIO BMEIIATEIbCTBA.

Kak ormeuaer JI.A. lllapuuHa, «MHTErprpOBaHUE B KOHCTUTYIIMOHHOE MPABO HAHAIIMOHAJIBHBIX

Mikhail F. Kosolapov
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AJIEMEHTOB JOJDKHO HUMETh Mpelenbl Kak (opMalbHO-HOPMATHUBHOTO XapakTepa, CBA3AHHOIO C
COOJIIOICHUEM YCTAaHOBIIEHHBIX MPOLIETyp, KOMIIETEHINH, TpeOOBaHU K uepapxuu (Gopm mpasa, Tak
U COJIepKaTeIbHOTO CBOMCTBA, MPEICTABIISIONIETO COO0M OrpaHUYEHHUsI 110 BKIIOUEHHUIO B IIPABOBYIO
CUCTEMY IIPAaBOBBIX IIOJIOKEHUM, MPOTUBOPEUYAINX HAUWOHAIBHOMY IIPABOCO3HAHUIO M HE
COrJIaCYIOIIMXCS € COLMAIbHO-3KOHOMUYECKUMH, KYJIbTYPHBIMU, JYXOBHBIMHM YCJIOBHSMHU >KU3HU B
crpane» [[llapauna, 2018, 9-10].

K omHoMy W3 Takmx «OapbepoB» MOKHO OTHECTH 3aKpEIUICHHE HepapXuu B CHUCTEME
HallUOHAJIBHBIX W MEXIAYHAPOAHBIX HOpM. OJHAKO €CIM MEXaHHU3M pELENIMu MEXIyHApPOIHO-
MIPABOBBIX CTAHJAPTOB CBOMCTBEHEH OOJBLUIMHCTBY COBPEMEHHBIX KOHCTUTYLHH, TO IO BOIMPOCY
COOTHOIIEHUSI 3JIEMEHTOB MEXIYHAapOJIHOIO IpaBa M HOPM KOHCTUTYLMH B pe3yJIbTaTe€ TaKOIo
B3aUMOJICVCTBUS, MMO3UMUMHU TOCYIApCTB pacxoasTca. Kak mnpaBuio, rocyiapcrBa HMCXOIAT U3
BEPXOBEHCTBA KOHCTUTYLHMOHHBIX HOPM HaJ HOPMaMHu MEKYHApOAHOTO IpaBa. TOIbKO HEKOTOPbHIE
rocyJapcrBa IpealyCMaTpUBalOT BO3MOXHOCTh BHECEHHUS M3MEHEHUH B KOHCTUTYLMIO B CBSI3U C
y4aCTUEM B MEXAyHapoaHoM Jnorosope. Yro kacaerca Poccuiickon ®enepauuu, TO TEKCT
Konctutyuun P® u Beipaxkennblie KoncturynuonusiM Cynom PO npaBoBble MO3UIUMU OJTHO3HAYHO
CBHJIETEJILCTBYIOT O IMPUBEPKEHHOCTH Poccuu mepBOM MO3MLIMM: HU OJIHA IIPAaBOBAask HOpMA, B TOM
YHUCJIe BBITEKAIOIIAS U3 MEKIyHAPOIHBIX 0053aTeNIbCTB, HE I0JKHA TpoTUBOpeunTh Koncturyuuu PO
KakK aKkTy, 00JiaJjarolieMy BBICHICH IOPUANYECKON CUJION U MPSMBIM JEHCTBHEM Ha BCEH TEPPUTOPUU
cTpansl [D063eeB, 1996, 12; 3umuenko, 2001, 128; Tymanos, 1996, 4]. Ilpuopurer Hopm KoncTutyiuun
P® nepen MexayHapoAHBIMU JOTOBOPAMH MOATBEPKAAETCS €€ U TEM, YTO UMEHHO KoHcTUTyLHS
P® napenser naHHble MCTOYHUKH MEXIYHAPOJHOIO IpaBa CBOMCTBOM JIEMCTBOBATH B IPABOBOM
cucreme Poccuiickon Penepannu.

AHajoruyHas Mmo3uius Obla BhIpa)KEHA W BHICIIMMHU CyA€OHBIMU OpraHamu. Tak, Hampumep,
[Inenym BepxoBhoro Cyna P® ykasain, 4To Bce€ KOHCTUTYLIMOHHBIE HOPMbI UMEIOT BEPXOBEHCTBO HAJl
3aKOHAMHU M TIOA3aKOHHBIMH aKTaMH, B CHJIy Y€ro CyJbl NMPU Pa30UpATENbCTBE KOHKPETHBIX eI
JOJDKHBI  PYKOBOACTBOBaThCs NosiokeHUsIMU Konctutynuun P®. IloHumanue paccmarpuBaemoi
KOHCTUTYLMOHHOM HOPMBI OH BUJMUT B TOM YHCJIE Yepe3 NPU3MY IOJ0KEHUN DeneparbHOro 3akoHa
P® «O MexayHapomHBIX HoroBopax Poccmiickoit deneparmmm?.

Takum o6pa3zoMm, Tekct Konctutyuuu P@® BhicTynmaeT B KauecTBE YHHUBEPCAJIBHOTO KpPUTEPHs
«JIOIIYyCKa» 3JIEMEHTOB MEKIYHAPOIHOIO IPAaBa B HALIMOHAIBHYIO [IPABOBYIO CUCTEMY.

3HauuTeNbHAS POJIb B Mpollecce obecredeHns 0ananca MeKIyHapOIHO-TIPABOBBIX CTaHIAPTOB B
paMKax HalMOHAJIBHOW MPaBOBOM cucTeMbl npuHaIexXUT Koncruryunonnomy Cyny P®. Ct. 125
Konctutynun mnpemycMaTpuBaeT BO3MOMKHOCTh PACCMOTPEHUST WM BOIPOCOB O COOTBETCTBHH
OCHOBHOMY 3aKOHY HE BCTYNHBIINX B CHITy MEXIYHAPOIHBIX IOTOBOPOB.

Kak yxe yka3plBajoCch paHee, MEXAYHAPOJAHOE MPaBO 3HAYUTEIBHO OrPAHMYMBAET CIIy4au
MPU3HAHUS HEAECHCTBUTEIBHBIMA BCTYNUBIIMX B CWJIY MEXIYHApOJIHBIX JOTOBOPOB. B memsx
obecrieueHrss HEOOXOAMMOTO YPOBHS COTJIACOBAHHOCTH TTOJIOKEHUH BHYTPUTOCYIAPCTBEHHOTO TIPaBa,
u nipexie Bcero Konctutyunu PO, ¢ npeanucanusiMu MEXrocy1apCTBEHHBIX COMVIAIIEHUH, TPOBEPKY
CIIeTyeT OCYIIECTBISATh A0 MIPU3HAHUS 00513aTENbCTB M0 HUM.

[IpoBepka Ha KOHCTUTYUHMOHHOCTh MEXIYHApPOJHOTO JOTOBOpA, COIVIACHO POCCHHCKOMY
3aKOHOJIATENbCTBY, UMeeT pAx orpanmdyeHu. B cr. 125 Koncrurynum P® u cr. 3 ®K3 «O
Koncturyuuonnom Cyne P®» ynomuHaeTcsi HECKOIbKO BUIOB IOTOBOPOB, B OTHOILIEHUU KOTOPBIX OH

1 Cm.: Cobp. 3axonoparenscta Poc. ®enepamun. 1995. Ne 29, cr. 2757; 2007. Ne 49. Cr. 6079.
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BIIPABE OCYILECTBIIATh KOHCTUTYLIMOHHBIN KOHTPOJIb, OJIHAKO 10 CMBICIY II. «I» 00BEKTaMU MPOBEPKU
MOTYT OBITh TOJBKO MEXAyHapoaHble J0roBopbl P®, KOHTpareHTaMH KOTOPBIX SIBJISIOTCS
MHOCTPAaHHBIE TOCyJapcTBa WM MEXIYHAPOAHBIE MEXIIPABUTEIbCTBEHHbIC OpraHU3allMM, T.€.
UCKJIIOUUTENIEHO CYOBEKThI MeXTyHapoHOTO mpasa. [Ipu sTom ropucnukuus Cyaa pacnpocTpaHsercs
Ha BCE BUJbI TAKUX JOIOBOPOB, BHE 3aBUCUMOCTH OT YPOBHS UX 3aKJIIOUYCHHS: MEKIOCYaPCTBEHHBIE,
MEXKIPaBUTEIbCTBECHHBIE WIIM MEXBEIOMCTBEHHBIE.

Cornacho c1. 89 ®K3 «O Koncrutyunonnom Cyne PO» He KakIablii MEKIyHApOIHBIH JOIOBOP
MOJKET CTaTh OOBEKTOM MPOBEPKH. 3aKOH OMPEAEISACT J1Ba KPUTEPHsi, HEOOXOUMBIX JUIs OOpaIieHus
B Cyz ¢ 3ampocoM O KOHCTUTYLIMOHHOCTH MEXJIYHapOAHOIO J0TroBopa: 1) KOHTPOJIb JOJIKEH ObITh
IIPEBApUTEIIbHBIM, T.€. JIOTOBOP €Ille€ HE BCTYIMI B CHITY; 2) «3asBUTENb CUMTAET HE BCTYNUBLIMNA B
CUJIy MEXIYHapOIHBIN TOrOBOP HE MOJUICKAIIUM BBEICHHIO B JCHCTBUE U NIPUMEHEHUIO B PO n3-3a
ero HecoorBercTBUsi Konctutynunm P®d». Heo0XoamMocTh OCYIIECTBICHHS TPEIBAPUTEIHHOTO
KOHCTUTYLIMOHHOTO ~ KOHTpPOJII B  OTHOLIEHMM MEXIYHapOAHBIX JOrOBOPOB  0OYyCIIOBIIEHA
HEOO0XO/MMOCTBIO MCKIIIOUMTH IOSIBIEHUE B IpaBoBOi cucreme Poccuiickoit denepaunun HOpM,
KOTOpbIE MOTYT BCTYNUTb B IpoTuBOpeuue c mnojoxeHusmMu Koncrutrymum P®. Opnako, kax
MMOKAa3bIBACT MPAKTUKA, KOJIM4ecTBO oOpameHuii B Konctutynuonusii Cy B CBS3H C TIPOBEPKOM HE
BCTYNHBIIET0O B CHJIy MEXIYHAapOJIHOIO JOrOBOpa MHHHMMAaJbHO, OCOOEHHO Ha (poHe oObema
JIOTOBOPOB, PaTU(UIMPYEMBIX U yTBEpKIaeMbIX B PO.

JlononHuTenbHbIE KOHCTUTYLIMOHHBIE IIPEIEIBI PELENIUN MEKYHapOIHO-IIPAaBOBBIX CTAHIAPTOB
B IpaBOBYI0 cuctemy Poccuiickoit denepanym ObuM ycTaHOBIEHBI 10 utoram pedopmsr 2020 T.
KoHcTuTyninonusle u3smeHeHus kacaroTcs pacmupenust kommnereHu Koncrtutyunonnoro Cyna PO
OTHOCHUTEJIBHO MPOBEPKH BO3MOKHOCTH HCIIOJIHEHUS! AKTOB MEXyHAPOJHBIX KOHTPOJIbHBIX OPTaHOB,
a TaK)Ke MHOCTPAHHBIX M MEX/IyHapOAHBIX CYJ€OHBIX YUPEIKICHUH.

MexnyHapoaHble 00513aTeNbCTBA [0 JOTOBOpaM, B IIEPBYIO OUEpeIb Kacarolrecs 3alUThl IpaB U
cB00O/1 YenoBeKa, MPeArnoaaraloT He TOIbKO UMIIEMEHTALIUIO COIEPIKALUMXCS B HUX MPEANNUCaHUH,
HO M HEOOXOJMMOCTh MCIIOJIHEHHsS] peIIeHUH YyYpeKAaeMblX MMM KOHTPOJBHBIX OpPraHoB,
o0ajaromux, MTOMUMO IPOYEro, MPAaBOM OCYIIECTBIECHUS OQUIMAILHOIO TOJIKOBAaHHUS JOTOBODA,
OO HAKJIAJBIBAIOIIETO HA TOCYIapCTBO JAOIMOJIHUTEIbHBIE 0053aTEIbCTBA.

SBnsAdgcer MO CBOEH CyTHM IIPaBONPHMEHHUTENIBHBIMA aKTaMH, PEIICHHs, KOHCTATHPYIOIIUE
HapyllIEHHUE IIpaB YEJIOBEKa CO CTOPOHBI TOCYAApCTBA, HE MMEIOT HEMOCPEACTBEHHO HOPMAaTHUBHOMN
CWJIBI Il TOCYJIapCTB, U MO cMmbiciy 4. 4 cr. 15 KoHcTuTynun He SBISIOTCA HANpPSMYIO 4acTbiO
MIPaBOBOM cucTeMBbI cTpaHbl. OfHAKO, B CHIy NPUHATHIX PD MexTyHapoIHBIX 0053aTeNbCTB, BCE KeE
JIOJKHBI YYUTBIBATHCA B MPABOTBOPUYECKON M MPABONPUMEHUTEIBHON MPAKTHKE T'OCY/IapCTBEHHBIX
OpraHoB, B TOM 4ucIIe U cy1eOHbIX [AOapamuTosa, 2008, 4].

Heo6xoauMocTh BHUMATEIBHOTO OTHOLICHUS K JEATEIBHOCTH MEXKIYHApPOJIHBIX KOHTPOJIBHBIX
OpraHoB B TEPBYIO OuYepe/lb MOKHO OOBSICHUTH T€M, YTO 3THU OpPraHbl MPU OCYIIECTBICHUH CBOEH
NEeSITeNIbHOCTH J1al0T OQUIIHAIbHOE (UM aBTOPUTETHOE) TOJIKOBAaHHE COOTBETCTBYIOLINX JOTOBOPOB B
00J1aCTH IIpaB YeJIOBEKa, B OCHOBE KOTOPOTO JIEKHUT 0000IIEHHE HAa YHUBEPCAIbHOM YPOBHE NMPAKTHKH
pean3alyy 10rOBOPHBIX MOJIOKEHUHM IOCYJapCTBAMU-YYaCTHUKAMH, U BBISBIECHHUE JIyUIlIEH, C TOUKH
3peHus OpraHa, MoJIeJH peain3alii 3aKPETJICHHbIX B HUX MPaB U CBOOO/I Yesl0BEKa.

B omnnume oOT paHee pacCMOTPEHHOrO MeEXaHU3Ma pELENIUuu IOCPEACTBOM IPABOBOrO
3aMMCTBOBaHUSl JIEHCTBYIOIIMX MEXAYHAapOAHO-IIPABOBBIX CTAHJAPTOB, PELENLMIO CTaHIapTOB,
COJIEprKaIMXCSl B MEKIYHApPOIHON MPAaBONPUMEHUTENBHON MPAKTUKE TPYAHO OTHECTU K IPOLECCY,
HaXOJAIIEMYCs O[] IIOJIHBIM KOHTPOJIEM I'OCY1apCTBa.

ITepsoie uzmenenus B K3 «O Koncturynmonnom Cyae PD» Obimn cienansl B 1ekabpe 2015 r.

Mikhail F. Kosolapov
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CormacHO UM «mo 3ampocaM (elepallbHOr0 OpraHa HCIOJHUTEIbHON BJIACTH, HAJEIIEHHOTO
KOMITETCHIIMEH B cepe oOecrieueHus IesATeILHOCTH T10 3aIuTe nHTepecoB Poccuiickoit denepanun
IPU PACCMOTPEHUU B MEXKTOCYAAPCTBEHHOM OpraHe IO 3alluTe MpaB M CBOOOJ YeloBeKa xkaioo,
MOJaHHbIX NpoTUB Poccuiickoit denepanvii HA OCHOBAHUM MEXIYHApPOIHOro 1orosopa Pocculickoit
®denepannu, pa3peraeT BOIPOC O BO3MOKHOCTH UCIIOJHEHUS PELIEHUS MEXXTOCY 1TapCTBEHHOI'O OPraHa
110 3aIIKUTe MPaB U CBOOO YEOBEKay2,

JlanHble M3MEHEHUs, KaK MpEACTaBIAETCSA, HE CTaBAT I0J COMHEHHE HE TOJbKO CaMoO
00s13aTenbCcTBO P®D 10 BBHINMOIHEHUIO KAKOTO-JIMOO PEIICHUS! COTJIaCHO MEXIyHApOIHOMY JIOTOBODY,
HO U BO3MOXHOCTb MEXIOCYJapCTBEHHOTO OpraHa JaBaTh TOJKOBaHHE (B TOM 4YHUCIE U
«OBOJIIOIMOHHOE») €ro MOJIOKEHUSM. Borpoc 0 BO3MOXXHOCTH HCIOJIHEHHS] MOT OBITh MOCTaBIICH
TOJIBKO B TOM CJIy4ae, €CJIM BOSHUKAJIX COMHEHUS, YTO TAKOE TOJIKOBAaHHE COOTBETCTBYET IOJIOKEHUSIM
OcHoBHOTO 3aK0Ha, 00J1a/IAI0IIET0 BRICHICH IOPHINIECKON CHIIOM.

Jannast GopMyJIUpOBKa, XOTS U UMEET a0CTPAKTHYIO OTCHUIKY K PEIICHUSM MEKIOCYAapCTBEHHBIX
OpraHoB II0 3alllUTE€ IpaB YEJIOBEKAa, HA CaMOM Jele MOJpa3yMEeBaeT, Kak IIpe/ICTaBIsAETCS,
noctanoBieHus: EBpomneiickoro Cyna mo mpaBam 4YenoBeka. M3 Bceil cUCTEMBbI MEXTyHAPOIHBIX
[IPaBO3aILUTHBIX MEXaHU3MOB, Npu3HaBaeMbIX P®D, TOJIbKO €ro perieHnss HOCUIM 0053aTeNbHOE, a He
(baxynpTaTUBHOE 3HAYCHHUE JIJIsl TOCYIapCTBA.

Beenenune HoBoro mnomHomounsi Konctutyumonnoro Cyna P® B mepByro ouepens ObLIO
MIPOIUKTOBAHO HEOJHO3HAYHOCTHIO BbIBOI0B EBponeiickoro Cya no npaBam 4enoBeKa B OTHOILIEHUH
OTJIETIbHBIX KAJI0O MO poccuickuM nenam. HecMoTpst Ha TO, 4TO OMpEAENICHHbIE BO3PAXKEHHUS CO
CTOPOHBI POCCUICKHUX BJacTel U IUCKYCCUIO B HAyyHBIX Kpyrax nocranonieHus ECITY BbI3bIBanu u
panee®, Bompoc 0 HEO6XOAMMOCTH KaKOT0-THO0 MEXaHH3Ma TIPOBEPKH He TIOJHUMAINCS, IOKa OHH He
3aTPOHYJIM HemocpeAcTBeHHO nojoxeHus Koncturymuu PO, cogepkariuecs B 0c000 3aluInaeMbIX
€€ CTaThsX.

AHanu3 JaHHOrO HampasieHus jaedarenbHocTd KouctutyumonHoro Cyga mnpeacTaBisieTcs
JIOCTaTOYHO 3aTPYAHUTEIbHBIM B BUIY OIPAaHUYEHHOCTH COOTBETCTBYIOIIEN IPAKTUKHU: BO-TIEPBBIX, C
MOMEHTa 0OpeTeHusi JaHHoro mnojaHomouust CyJoM Mpolles JAOCTaTOYHO OTPAHWYEHHBIA MEepUO]
BpPEeMEHH U OBITO BEIHECEHO TONBKO ABa IlocTaHoBNEHH:A?, BO-BTOPBIX, 062 [I0CTAHOBIEHHS KACAIUCH
MIPaKTUKN TOJBKO OJHOTO TaKoro opraHa - EBpomelickoro cyna mo mpasaMm dyenoBeka. IIpu stom,
HecMOTps Ha npu3HaHue KonctutynnonHelM Cy10M HEBO3MOXKHOCTH X MCIIOJIHEHHUS, €r0 PEIIEHUS,
KaK MPECTABIISAETCS, HOCUIIM BCE KE KOMIIPOMHMCCHBIN XapakTep.

IIpenocraBnennoe nmonHomoune Koncrurynmonnslii Cyx peanusoBan Brnepssle B 2016 r. mpu

2 ®K3 «O BHECEHHU U3MEHEHMIT B DejiepalbHblii KOHCTUTYIMOHHBIH 3aK0H «O Koncturyuonnom Cyne Poccuiickoit
Oeneparum» ot 14 nexadps 2015 Ne 7-OK3.

3 Hampumep: «llascu and others v. Moldova and Russia» (Application Ne 48787/99), «Catan and others v. Moldova
and Russia»; «Konstantin Markin V. Russia». (Application Ne 30078/06).

4 Mocranosnenne Koncrurynmonnoro Cyna Poccuiickoit ®enepamuu ot 19 ampens 2016 r. Ne 12-I1 «Ilo neny o
paspeleHnd BOIpPOCa O BO3MOXKHOCTH HCIOJHEHHs B coorBeTcTBHMM ¢ Koncrutynueit Poccuiickoit ®enepaumn
INocranosnenus: EBponeiickoro Cyzaa no npasam uenoseka oT 4 utonst 2013 roga no aeny «AHuyros u ['maakoB npoTus
Poccumy B cBsi3u ¢ 3anrpocom MuHHCcTEpCTBa IocTUINHN Poccuiickoit @eneparumny // Codpanue 3akoHomareascTBa PO 2017.
Ne 5. cr. 866; IToctanoBnenue Koncruryrnmonnoro Cyna Poccuiickoit @eaeparun ot 19 suBapst 2017 Ne 1-IT «Ilo memy o
paspellleHdy BOIpoca O BO3MOXHOCTH HCHONHEHHs B coorBercTBuu ¢ Koncrtutynueit Poccuiickoit denepauuu
noctanoBienust EBponelickoro cyna mno npasam uesnoBeka oT 31 urons 2014 roxa no neny «OAO «Hedrsinas kommaHus
«tOKOC» mpotuB Poccum» B cBsizm ¢ 3ampocoM MwuHHCTepcTBa toctuiuu Poccmiickoit ®@eneparun» // Cobpanwme
3akoHogarenscTBa PO 2017. Ne 5. ct. 866.
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paccMOTpeHMH BO3MOKHOCTH ucnoiHenus Ilocranosnenuss ECITU «Anchugov and Gladkov v.
Russia»®°. B ITocranosnennn Esponeiicknii Cy/1, IpH OTCYTCTBHH YETKOH PerTaMEHTAIINH CO CTOPOHBI
KonBeHLMy, omnMpasch Ha BHYTPUTOCYJApCTBEHHYIO IPAKTUKY TrOCyAapcTB-yuyacTHUKOB CoBera
EBpombl, pu TOJIKOBaHUH €€ MOJIOKEHHI, KOHCTaTHPOBAJl HAJTMYKE OOIIEEeBPONEHCKOro KOHCEHCYCa,
COIJIACHO KOTOPOMY YCTaHOBJIGHHME OTpPaHUYEHUN AaKTHUBHOTO M30MpATENbHOrO TMpaBa JHII,
OTOBIBAIOIIMX HaKa3aHUE B MECTax JIMILIEHUS CBOOOJIbI, MPOTHUBOPEUUT MoioxeHussM KoHBeHLnu o
3anIMTe MmpaB M OCHOBHBIX cB0O0a 1950 r. B pesynbrare BoiBon Cyaa BCTymuil B MPOTUBOPEUUE C
4yeTKUM yctaHoiieHueM cT. 32 Koncrurynuu P®, cormacHo KOTOpo# rpaxkjaaHe, cojepikalinecs B
MeCTax JIMIIEHUs] CBOOOJbI MO MPUTOBOPY Cya, HE MMEIOT MpaBa M30MpaTh U ObITH M30PAaHHBIMHU.
Oco0pr1ii cratyc 2 rnaBsl Konctutynuu PO He mo3Bossut ucnoyiHuTh ganHoe [locTaHoBICHHME ITyTeM
BHECEHUS N3MeHEeHUl B TeKCT OCHOBHOrO 3aKoHa.

Bwmecre ¢ TeM, HecMoTps Ha nnpu3Hanue KonctutynonHsiM CyJ0M HEBO3MOKHOCTH UCIIOJTHEHUS
[TocraHoBieHHsI B 4acTU Mep OOIIEro XapakTepa, ero mo3uius, u3noxeHHas B [loctaHoBieHUUO,
HOCHT  JIOCTAaTOYHO  KOMIPOMHUCCHBIH  XapakTep, OHa HE  HCKJIIYaeT  BO3MOXKHOCTh
QG QepeHIIMPOBAHHOTO OIX0/1a K PETYIMPOBAHUIO JAHHOTO BOIPOCA Ha 3aKOHOIATEIbHOM YPOBHE.

Koncturynmonnast pepopma 2020 1. BHecC/Ia U3MEHEHHUS, KOTOPHIC PACIIMPUIN MOJTHOMOYHS
Konctutyunonsnoro Cyzaa B cepe KOHTPOJIS B OTHOILIEHUH aKTOB MEKIOCYAAPCTBEHHBIX OPTaHOB.

Copnepxanue 1. «6» cr. 125 Koncturyuun PO nmMeer 1oCTaTOYHO CIIOKHYIO CTPYKTYpY: B HEH
MPUCYTCTBYIOT JIBE TPYIIBI MEXKIyHAPOAHBIX OPTaHOB, MPUYMUHBI MIPOBEPKU PEHICHHH KOTOPBIX Ha
KOHCTUTYLIMOHHOCTh Pa3iM4yHbl. B mepBoM ciyyae pedb MJIET O PEIICHUSAX MEKIOCYAapCTBEHHBIX
OpPraHoB, COJEp’KaIlMX TaKyl HHTEPIIPETALNI0 JOroBOpa, KOTOpas BCTyHaeT B IPOTHUBOpPEUHE C
Koncrutynuueit PO, Bo BTOpOM YITOMHHAIOTCSI MEKIYHAPOIHBIE CYbI, BKIIFOUasi apOUTpaK, pereHus
KOTOPBIX 10 MHEHUIO 3asiBUTEJIEH MPOTUBOPEYAT OCHOBaM IyOaudHoro nopsiaka P®. M3 atoro moxHo
C/IeTIaTh BBIBOJI, UTO I€pBasi rpyIa OpraHoB OTHOCUTCS K MEXKIyHAPOITHOMY MEXaHU3MY 3alllUThI IpaB
1 cBOOO/T UeJI0BEKa, HECMOTPS Ha TO UTO B MOCJEAHEH peaakiiuy 3aKoHa JaHHas KOHKpeTHU3aIus Obuia
uckimoueHa. Takum oOpazom ucnonb3dyemas B Konctutynuu PO u orpacneBoM 3aKOHOAATETHCTBE
(hopMyIHPOBKa «PEHICHUS MEKTOCYIapCTBEHHBIX OPTaHOBY, CTaja IOCTaTOYHO IIHMPOKoi [Pomariios,
2017, 132], oxBaThIBalomeldl BCIO CHCTEMY JJaHHBIX MEXIYHApOJHBIX opraHoB. HMcxons wu3
MEXIyHApOAHBIX 0053aTelIbCTB B 00JACTH MpPaB YEIOBEKA, 3TO MOTYT OBbITh KaK CyJeOHbIE OpIraHbl
(EBpomneiickuit Cyn mo mpaBaMm 4eloBeKa), TaK W TpyIIa MpaBO3alUTHRIX opraHoB cuctembl OOH:
«KBazUCyAEOHBIE» OpraHbl — KOMHTETHl To mpaBam uenoBeka OOH, PabGowas rpymnma mo
MIPOM3BOJBHBIM 3a7epkaHusiM U T.A4. OTCyTCTBHE IIMPOKOW MPAaKTUKH IO paccMaTpuBaeMoil
KaTeropuu J1eJ HECKOJIbKO 3aTPYAHSIET €€ aHalu3.

Bonpoc o HeE00XOAMMOCTH TPOBEPKH PELICHHUS MEXKIYHApOJHOTO OpraHa HCKIIOYUTENIBHO B
OTHOIIEHHUHU acIIeKTa MCTOJIKOBAaHUS MEXIYHapOIAHOIO JOrOBOPA, CBSI3aH B NEPBYIO OYEPENb C TEM
00CTOSITETLCTBOM, UTO CaMH MEXAyHapOAHbIE TOTOBOPHI, B YCTAHOBJICHHOM IOPSIJIKE MOJITUCAaHHbIE,
paTu(UIMPOBAaHHBIE U SBIISIONIMECS YAaCTHIO MPAaBOBOM cucTeMbl Poccuiickoit deneparuu, CAUUTaOTCs
cootBercTBytomMMU Konctutyuun P®. Jlanubiii Te3uc Hamen ortpaxeHue B IloctaHoBieHuun

5 IMocranosnenue Esponeiickoro Cyza mo mpasam yenoseka ot 4 urons 2013 r. mo memy «Anchugov and Gladkov v.
Russia» (Applications nos. 11157/04 and 15162/05).

® Tlocranosnenue Koncrurynuonnoro Cyna P® or 19 anpens 2016 1. Ne 12-T1 1o nienty o paspeleHnn Bompoca o
BO3MOXHOCTH HCHOJHEHUsT B cooTBeTcTBUM ¢ Konctutyuueir P® mocranoBnenus Epomelickoro Cyna mo mpaBam
gyenoBeka oT 4 wroysg 2013 roma mo nmeny «AxHdyroB W [mamkoB mpotuB Poccum» B CBsI3u ¢ 3ampocoM MUHHCTEpPCTBA
roctunuu Poccuiickoit denepanun.

Mikhail F. Kosolapov
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Koncturynuonnoro Cyna P® ot 14 urosist 2015 1. Ne 21-I1. B nem Koncruryunonnsiii Cy oTMeTHI,
YTO «MEXJYHapOJIHBII JOroBOpP, KOTOPBIM MpH MpucoeIuHEeHMHM K Hemy P® kak mo cBoemy
OYKBaJILHOMY CMBICITy, TaK M TIO CMBICIy, TpEJaBaBIIEMyCs €My B TMpOIecce MPUMEHEHUS
MEXIOCYJapCTBEHHBIM OpraHoM, cooTBeTcTBOBaj Koncturyuuu PO, BmociaeacTBUU MOCPEACTBOM
OJIHOTO JIUIIb TOJKOBaHUS (0COOEHHO MPHU JOCTATOYHOM CTEMEeHU aOCTPAKTHOCTH €ro HOpPM) ObLI
COJIEpKaTEIbHO KOHKPETU3UPOBAH TaKUM 00pa30M, YTO BCTYHHJI B MPOTHUBOPEUHE C MOJIOKCHUSIMHU
Koncruryuuun P®, npexae Bcero OTHOCAIIMMCS K IpaBaM M CBOOOJaM YeloBEeKa W TpakKIaHMHA,
OCHOBaM KOHCTUTYIIMOHHOTO CTpOs, a TaKXe€ TOCYJapCTBEHHOMY CYBEPEHUTETY M BBICIICH
opuandeckon cuie Koncturyuuu Pdy’.

3akioueHue

Takum o0pa3om, MOXKHO cienaTtbh BbIBOA, uTo B KoHctutyuuu P® peanusoBaH onpezeineHHbIH
0ajaHc MeXJIy BO3MOXKHOCTBIO pelenuuu (BOCHPUATHEM) POCCHMCKOM NPaBOBOH CHUCTEMOM
MEX/yHapOAHO-TIPAaBOBbIX  CTAHJApTOB, CIOCOOCTBYIOIUX €€  pPa3BUTHIO,  BBINOJIHEHUEM
roCy/lapCTBOM CBOMX MEKIYHAapOJHBIX O0053aTENbCTB M HAJIMYUEM CHUCTEMBbl MEXaHU3MOB,
NPEMATCTBYIOUIMX NPOHUKHOBEHHIO B CHCTEMY TE€X 3JIEMEHTOB MEXIYHApOJHOrO IpaBa, KOTOpbIE
BCTYIAIOT B IMPOTHBOPEYHE C OTACIbHBIMH €€ KOMIIOHEHTaMH, HHUBEJIUPYIOT HallMOHAJIbHbIE
KyJbTYPHbIE, IPAaBOBBIE U HUHbIE LIECHHOCTH [PsixoBckas, 2022, 55]. [IpruueM 3TalOHHBIM KPUTEPUEM BO
BCEX CIIyyasix BBICTYINAET B CUILy CBOEH 0C000M MpaBoBoi pupoibl OCHOBHOM 3aKOH.
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Abstract

Based on the analysis of the Constitution of the Russian Federation, the author mia this paper
examines the mechanism of reception of international legal standards into the Russian legal system,
which is embedded in national law. The paper identifies and analyzes two traditional types of
reception: one-time and direct. The greatest attention is paid to the consideration of the direct form
of borrowing, since it has not only received constitutional consolidation, but is also directly related
to law enforcement, ensures the implementation of norms and other elements of international law in
a continuous mode. At the same time, the author notes that the approach implemented in the text of
the Basic Law is quite balanced. At the same time, it is noted that the establishment by the norms of
the constitutions of the general parameters of the reception of elements of international law does not
imply that this process is not limited by anything. The constitutional consolidation of hierarchy in
the system of national and international norms is considered as one of the «barriers». The article
pays special attention to the role of constitutional justice in the process of ensuring the balance of
international legal standards within the national legal system.
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AHAJIU3 COCTOSTHUA AIMUHUCTPATHBHO-TIPABOBOI0 pPeryJiupoBaHus
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AHHOTAIIUA

MOHHUTOPUHT MPaBONPUMEHEHHS B ACUCTBYIOLIEH CHCTEME rOCYAapCTBEHHOTO yIPABICHHUS
OTPaXKaeTCs ONTUMAIBHOM MPOIEaYypOH, 00ECIeYeHHON CO CTOPOHBI 3aKOHOAaTeNbcTBa. Ha
JTAHHBI MOMEHT 3aJ1ayeil TOCyAapCTBa U CHEIUAIbHO YIIOJHOMOYEHHBIX OPTaHOB, B YaCTHOCTH,
OpPraHOB BHYTPEHHHUX M, SBJSETCS OoO0ecreueHrue ONTUMAaIbHOCTU MPUMEHEHHS] HOPMATUBHO-
MPABOBBIX AaKTOB U TIOJIOKEHUH, HCKIIOUYEHHWE BO3MOXKHOCTH HapyUICHHs MpaB U CBOOOI,
WHTEPECOB TPaXKJaH, a TaKXKe JOCTHKEHHUE ONTUMAIBLHOTO (DYHKITMOHHUPOBAHUS TPAXKIaHCKOTO
o0IecTBa M rocyJapcTBa, B IEJIOM. AJMUHUCTPATUBHO-TIPABOBOE PETYJIMPOBAHUE IMpoliecca
MOHUTOPHUHIAa TPABONPUMEHEHMS]  OTPaXXaeTcsl  IJIOJOTBOPHBIM  BO3JEUCTBHEM  HOPM
aAMUHUCTPAaTUBHOIO IIpaBa Ha TMPOIECC NPOBEPKHM HOPMATHUBHO-TIPABOBBIX aKTOB JIJIsl
YCTAHOBJICHUS COOTBETCTBUS HMX  COJIEP)KaHUS  KAa4eCTBEHHOMY  (PYHKIIMOHUPOBAHHUIO
TPKJAHCKOTO O0OIIecTBa, JIUKBUIAIMM WX HETOYHOCTEH, MPOTHUBOPEUYUS HWHBIM HOpMaMm
JeHCTBYIONIEro 3aKkoHoaTeNbeTBa PD. MOXHO cenath BBIBOJ O TOM, YTO AJisi 9PPEKTUBHOTO
OCYILIECTBJIEHUSI MOHUTOPUHTA MPABONPUMEHEHUSI B JIEUCTBYIOIIECH MPABOBOM CHUCTEME BaXHO
IJI0JIOTBOPHOE MPETBOPEHUE B JKMU3Hb MMEIONIUXCS MAaTEPUATIOB PEaTU3yeMOTo KOHTPOJIS Hall
ONTUMATHHOCTHIO M 3aKOHHOCTHIO MOJIOKEHUM HOPMATUBHO-TIPABOBBIX akTOB. CTOUT CKa3aTh O
TOM, YTO BaXHOCTh (OPMHUPOBAHHS U YCTAHOBJIECHUS OCOOOTO HOPMATHBHO-TIPABOBOTO
peryIupoBaHusl B 00JacTH OCYIIECTBJICHHS MPABOBOIO MOHUTOPHUHTA, B I[€JIOM, HE BBI3BIBACT
HUKAKUX COMHEHUH.

J1si tMTUPOBAHMS B HAYYHBIX HCCJIeI0BAHUNX
borateipeBa 1O.B. AnHanu3 CcOCTOSIHMS aJMUHHCTPATUBHO-IIPABOBOTO PETYIMPOBAHMS
MOHUTOpPHUHIa MPAaBONPHUMEHEHHUS B JEATEIbHOCTH OpPraHOB BHYTPEHHUX Jen // Bormpocsl
poccuiickoro W MexayHapoaHoro mpasa. 2023. Tom 13. Ne 6A. C. 58-64. DOI:
10.34670/AR.2023.86.31.007

Kirouessble ciioBa
Mounutopunr npasonpuMmenenus, OB/, aaMMHHCTpPaTHMBHO-IIPABOBOE pETYJIHMPOBAHUE,
IleHTp MOHUTOpPUHIA 3aKOHOJATENILCTBA U IIPABOIPUMEHEHMS], aIMUHUCTPATUBHOE IIPaBO.
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Beenenue

MOHUTOPHUHI TIPABOIPUMEHEHMS B JEHCTBYIOLIEH CHUCTEME TIOCYJAPCTBEHHOIO YIIPaBJICHUS
OTpPaXKaeTCs ONTUMAIBHOW NPOIEIypOl, OO0ECleYeHHOW CO CTOPOHBI 3aKOHOAATEIbCTBA.
OTHOCHUTENBHO TPUHATHS 0a30BBIX HOPMATHUBHO-IIPABOBBIX AaKTOB, KOTOpBIE  OIpPENEININ
HOPMAaTUBHYIO OCHOBY ITPOBEJEHUSI MOHUTOPUHIA IIPABOIIPUMEHEHHUSI, 8 UMEHHO — YKa3a [Ipe3unenra
P®, xoropsiii yrBepaun llonokeHne 0 MOHUTOPMHIE NPAaBOINPHUMEHEHUS, & TAK)KE BHEAPUBLIETO
METOJMKY pealnu3auuu 3Toro MoHuTopuHra, Ilocranosnenus IlpaBurensctBa P®, HaxomieH
JOCTATOYHBIM  ONBIT [ YCTAHOBJICHUS HPUCYTCTBYIOIIMX HENOCTaTKOB U  JOCTOMHCTB
paccMaTpuBaeMoro InpaBoBOrO MHCTUTYTA. Ero moreHnuan, ¢ y4eToM NPUCYTCTBYIOIIMX YCIOBUM H
JOCTUTHYTBIX PE3YJIbTAaTOB — HEIIOJIHOLEHHO PACKPBIT.

[Tponeccel peain3aliuu MOHUTOPUHIA IPABOIPUMEHEHUST Hayaial (JOpMHUPOBATHCS €lIe B Hayale
21 Bexka co cropoHbl MHCTHTyTa 3aKOHOJATEIbCTBA M CPABHUTEIBHOIO IIPABOBENECHUS IIPU
IIpaBurensctBe P®. [Ipu 3TOM OCcHOBHast paboTa B jaHHOW 00jacTH ObUla HayaTa MapajuieNbHO C
aJIMUHUCTPaTUBHOM pedopmoil. CeroaHs aAMMHUCTPATUBHO-TIPAaBOBOE PEryJIMPOBaHNE MOHUTOPUHTA
IIPaBONPUMEHEHUs] BBIIEISIETCS Kak IeJeHalpaBleHHas paboTa 10 NPUMEHEHUIO HOPM
aJIMMHHUCTPATUBHOIO IpaBa, BO3JCHCTBHIO WX Ha oOecreueHue Ipolecca MPOBEPKU HOPMATHUBHO-
IIPaBOBbIX AKTOB, IPABOBOM CHCTEMBI, I03BOJISIOLIEH 3alUIIATh [TpaBa, CBOOOIbI U MHTEPECH] IPak1aH
1 (YHKIMOHUPOBAHMSI TPAXKIAHCKOTO 0OIECTBA, 1€ATEIbHOCTU TOCY1apCTBa, B LIEJIOM.

MarepuaJjbl 1 METOAbI

B kauecTBe MarepHasoB /s UCCIeI0BaHMs ObLTN 33JeiiCTBOBaHbI HOPMATHBHO-TIPABOBbIE aKThI,
perynupyomue o0JacTb IPOBEIEHUS MOHUTOPUHIA IPABONPUMEHEHHs, a TaKXKe JIaHHbIE
odunmansHoOro caira LleHTpa mpaBoBOro MOHUTOPHUHTA.

B mponecce uccnenoBanus ObIIM UCIOIB30BAHBI CIEAYIOLINE METObl UCCIEIOBAHUA: aHAIU3 U
CHUHTE3, CPaBHEHUE U 000011IeHNE, CTPYKTYPHBIN-()yHKIIMOHAIbHBIN aHaIu3, aHaIu3 JOKYMEHTOB.

Pe3yabTaTsl

Peanusyemblie n3mMeHeHus B 3akoHoiaTenbeTBe PO, a Takke Tpanchopmanmst GyHKIMOHUPOBAHUS
W YCIOBUU JESATENHHOCTH TOCYJAPCTBEHHBIX CHCTEM, CO3/Ial0T OOOCHOBAHHWE Il YTOYHEHHUS U
KOHTPOJIS 32 MCTOJB3YeMbIMU TMPABOBBIMU akTaMH. [Ipu 3TOM cO3/1aeTCs MHOMXECTBO TOJIOKECHHIH,
HETIOCPEICTBEHHO HAMPABJIICHHBIX HA YTOYHEHUE COJEPIKAHMS UCIOJIb3yEMbIX HOPMATHBHBIX aKTOB,
MIPUMEHSEMBIX B JICSITEIBHOCTH TE€X WJIA WHBIX OPTaHOB.
Ceroans nearenbHOCTh opranoB OB/l BaxkHa 115 co3qaHust 0071aCTH KOHTPOJIS HAJl MPUMEHEHHEM
HOPMAaTHUBHO-TIPABOBBIX aKTOB, BBIABJIICHHS TE€X, KOTOPBIE MO CBOEMY COJEP)KAHHIO YTPATHUIIN CBOIO
cuny [['pynuna, Unekus, 2020].
C moMOIIIbI0 MOHUTOPHUHTA TTPABOTIPUMEHEHUS CETOJTHS CTaJI0 BO3MOXKHBIM CIIEIYIOIIEE:
— YCTaHOBJIEHHWE TOTO, JOCTATOYHO JIU 0OOCHOBaHA 3aKOHHOCTh TOTO WJIM MHOTO HOPMATHBHO-
MIPaBOBOTO AKTa;

— BBISIBJICHUE ONITUMAIBHOCTH COOJIOICHHSI HOPM TIpaBa, OTHOCUTEIHHO KOHTposst OB/I;

— YCTQHOBJICHUE TMPOTHUBOPEUUN JEHCTBYIOIIMX HOPM 3aKOHOAATENIbCTBA PA3HOTO pojia
MEXIYHAPOAHBIM HOPMATUBHO-IIPABOBBIM AKTaM;

— o0ecreyeHne BCECTOPOHHETO B3auMoJieHcTBUS coTpyaHukoB OBJ[ u KoMIETEeHTHBIMHU
OpraHaMU B IIPOIIECCE U3YUEHHMS COAEPKAHUS 3aKOHOJATEIBHOI0O aKTa;
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— MOMCK MH(pOpMaIK 00 00JIaCTH KCII0JIb30BaHHSI HOPMAaTUBHO-IIPABOBBIX aKTOB, CIIOIb30BAHUS
ee JJIs OT/AEIbHBIX LEJEH, CPeld KOTOPhIX COBEPILIEHCTBOBAHUE 3aKOHOIATENIbCTBA, CO3MaHMs
rOCYJAapCTBEHHBIX ~NIPOTpaMM, HEOOXOAMMBIX sl  OOECIEYEeHHUs COOTBETCTBYIOIICH
HKOHOMUYECKOM MOAIEP>KKH CO CTOPOHBI BiacTell [Anbounkuii, 2023].

UroObl ynmy4muTh paboTy OpPraHoB BHYTPEHHHUX /€1, MOHHUTOPHUHI MPAaBONPHUMEHEHHUS Ba)XKHO

HPUMEHSITD JUISL:

— aKTUBHOW CHUCTEMATH3allMM MPUCYTCTBYIOIIUX HOPMATUBHO-IIPABOBBIX AKTOB, KOTOPHIE BAXKHO
MPUHUMATH TOJILKO OTHOCUTENLHO HarpasieHui padborsr OB/I;

— CO3[IaHUS CUCTEMBI YUETa U UCII0JIb30BAHMSI [IOMCKOBBIX CUCTEM JUISl BBISIBJIEHUS yCTAPEBIINX U
DyOJIMPYIOLIMX HOPM, MX IJIOJOTBOPHON JIMKBUAALMH B Oy yLIEeM;

— COBEPILEHCTBOBaHMS BEJOMCTBEHHOI'O IPOLIECCa HOPMOTBOPUYECTBA, KOTOPBIM BBIIEISAETCS KaK
MHCTPYMEHT CTa0WIM3allud IPaBONPUMEHEHHMs] U YyBEIMUYEHHUS ero kadectBa [Pycckas,
Bbyrenko, 2022].

C nomo1ibt0 MOHUTOPHUHTIA NTPABOIPUMEHEHHSI BO3MOXKHO KaU€CTBEHHOE BBIABICHHE NTPOOETIOB U
IIPOTUBOPEYUH B JEHCTBYIOIIEM 3aKOHOJATENIBCTBE, JINKBUAALNS HEACUCTBYIONIMX WIH yCTApEBIINX
HOPMAaTHBHO-TIPABOBBIX aKTOB, KOTOPbIE HANPSAMYIO BIUAIOT Ha 00aacTe padotsl OB/I. JIukBuaanus
JAHHBIX IPOOEIOB NO3UTUBHO BIUSAET HAa (POPMUPOBAHUE YCIICIIHOTO MEXaHU3Ma HOPMOTBOPUYECKOTO
poruecca.

[TpoOnemMbl HOPMATHBHO-IIPABOBOI'O PETyJIMPOBAHUS U OPraHU3aLMM JESITEIbHOCTH OpPIaHOB
BHYTPEHHHUX J€] J0 CHUX IIOp BBI3bIBAIOT HAY4YHBIM M IPAKTUYECKUII MHTEpEC BBHUIY TOIO, YTO
HEBO3MOXHO TPEACTaBUTh COBEPLICHHBI MEXaHW3M HOPMOTBOpYECTBa 0€3 JEeTaJbHOro aHalu3a
IPENBIAYIIEr0 JTala CTAaHOBJIEHUS M Pa3BUTUS BEAOMCTBEHHOro HopMmoTBopuectBa OBJI.
HecomHenHo, ocoboe MecTo W pojib B MacuTabe BEJOMCTBEHHOIO PpEryJHpOBaHUS HMeEeT
HOpMOTBOpUYeckuil npouecc [Pycckas, 2023].

JlanHast 1eATeNbHOCTh PETIAMEHTHUPYETCSl OJIOKOM IOJI3aKOHHBIX HOPMATUBHBIX aKTOB, OJIHAKO,
elle pa3 oTMeuas cenu@uky BeromMcrBa MuHuctepcTBa BHyTpeHHUX jaen Poccuiickoit denepanumy,
BaXHO OTMETUTh, YTO PEXKHUM JIETONPOU3BOICTBA U PEKUM CEKPETHOCTHU JIOJIKHBI OBITH COOJIOICHBI;
TakuM 00pa3oM, BO3HHKAE€T HEOOXOJUMOCTh B pa3pabOTKe COOCTBEHHOTO BEIOMCTBEHHOTO
HOPMAaTUBHOTO IIPaBOBOIO aKTa, KOTOPBIM MJOKHBIM 00pa3oM OyJeT peryimpoBaTh JaHHbIE
oTHomeHud. Ha cerogsimHuii JeHb K CYIIECTBEHHOW IMpoOieMe cleayeT OTHECTH HpOoIecc
CUCTEMAaTH3allMl BEJIOMCTBEHHBIX HOPMATHUBHBIX AaKTOB, KOTOPbIE€ JOJDKHBI OBITH MOJBEPTrHYTHI
JTAHHOMY TIpolieccy B Orpkaiiiiee BpeMsi.

B opranax BHYTpeHHMX [eJ HEMaJOBa)X€H Ipolecc O0000IIEeHUs TMPAKTUKA TNPUMEHEHHS
3aKOHOJATENBCTBA, MpsAMO Kacarowierocs aedareapHocty MBJ[ Poccun, KOTOpBIE NPUMEHSAIOT B
nporecce pa3paboOTKH TNPENIOKEHUH IO COBEPILIEHCTBOBAHHUIO JIEHCTBYIOLIETO BEJOMCTBEHHOI'O
3aKOHOJATENIbCTBA, @ TAKXKE IOATOTOBKH 3aKOHOIPOEKTOB HOPMATHBHBIX AKTOB, HENOCPEACTBEHHO
CBSI3aHHBIX C JAEATEIbHOCTBIO OPraHOB BHYTPEHHUX JEII.

Eme onna mnpoOnema 3akimioyaeTcs B HECTaOMIBHOCTH IPAaBOBOTO TMOpsAKa B PaMKax
CIIO’KMBUICHCS CUCTEMBI IpaBa, BBUAY YEr0o U IMPOCIEKUBAECTCS OOMIBHOE KOJHMUYECTBO Pa3IMYHBIX
W3MEHEHUH M JIONOJHEHUI B JaHHble UCTOYHUKHU. CleayeT 3aMEeTUTh, YTO J0 CHUX IOp IEHCTBYIOT
BEJIOMCTBEHHbIE HOPMATUBHBIE aKThI, KOTOPbIE HE COOTBETCTBYIOT TPEOOBAHUSM OOIIECTBEHHOCTH U B
3HAYUTEIBHOM O0BbEME HECYT HPOTHBOPEYMBOCTH B ACMEKTE CPEICTB IOPUANYECKONH TEXHUKU M
cojiepkar cepbe3nble omnOku [Pycckas, bBytenko, 2022].

B Poccum peiictByer LleHTp MOHMTOpPMHIA 3aKOHOJATEIbCTBA U IIPAaBOIPUMEHEHHS,
chopMHUpPOBaHHBIA B BHJE CTPyKTypHOro mojpazaencHuss MI'HFOA. OcHoBHast ero AesITEIbHOCTH
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peaiinzyercsi B paMKax oTOOpa MpeyIokKEHHH OT 00IIeCTBEHHBIX OPraHU3alMi U OTJEIbHBIX FPaXKIaH
B 00JIaCTH pa3BUTHS CHCTEMbI IpaBa, MPOBEIEHHUS CUCTEMHOIO aHajiu3a IPaBOIMPUMEHHUTEILHOM
MIPAKTUKU U JACUCTBYIOLIEH 001acTu 3aKOHOIaTeNbCcTBA. Ha Hall B3I, CTOUT HEKOTOPBIM 00pazom
pacliupuTh  €ro  IMOJHOMOYMS, YTOOBI OH MOI'  HalpsMyl  B3aUMOJICHCTBOBATH C
MpeaNpPUHUMATEILCKUM — COOOIIECTBOM, a Takke opraHamu mpokyparypsl PO wu  paxe
MIPaBOOXPAHUTEIBHBIMU OPTAaHAMM.

CeronHsi, B 1LI€JOM, JIOBOJIbHO OOYCJIOBJICHHBIM HOBOBBEJICHHEM SBIIETCS OCYILECTBICHHE
HEKOTOPBIX MEPOIPUATUHN JUIsl TOBBILIECHUS YCIEIIHOCTH MOHUTOPHUHTA IPABONPUMEHEHUS:

— -3aKpEIUICHUE C FOPUIUYECKON CTOPOHBI OTAEIBbHBIX ITPaBUI OCYLIECTBICHUS aJIbTEPHATUBHOTO
MPaBOBOIO0 MOHUTOPHUHIA, KOTOphle OyayT oTpaxeHsl B I[lojokeHUM O MOHUTOPUHIE
npaBornpumeHeHus B PO;

— -YBEJIMYUTh MPAKTUKY MPOLECCa 3aAKIHOYEHUS COTJIALIEHUN MEXIy OpraHaMH IpPOKYpaTypbl U
OTACIBHBIMUA  OpPraHM3alMsIMUA, KOTOPbIE  MPUHUMAKOT y4aCTUE B  MOHUTOPHUHIE
MPaBONPUMEHECHHS;

— -IIOBBICUTh YPOBEHb B3aWMOJICHCTBUS BBIJCICHHOIO paHEe LIEHTpa MOHUTOPUHIA W PA3HOIO
poaa mpeacTaBUTENEN MPEANPUHUMATENBCKUX CTPYKTYP, MTPABOOXPAHUTEIbHBIMA OpraHaMH,
OpraHamu MpOKypaTyphl.

Oo6cyxneHnue

CoryacHO NIpakTHKE peanu3aluyd MOHUTOPUHIA IPAaBOIPUMEHEHHS BO3MOXKHO ILIOJOTBOPHO
ONTUMU3UPOBATh CUCTEMY 3aKOHOIATEIBCTBA M IIPABOBYIO CHUCTEMY, HOPMATHBHO-IIPABOBBIEC AKTHI,
TE€M CaMbIM, TpaHC(HOPMUPOBATh U UBMEHUTH COTJIACHO MPUOPUTETAM U MOTPEOHOCTSIM HaIlpaBJICHUS
rocy/1apcTBeHHOW NOJUTHUKUA. COOTBETCTBEHHO, MOKHO 3aMETHTh, YTO BIMSHHE MOHHTOPHUHIA
MIPOSIBIIIETCS. HA CO3/IaHUE ONTUMAIbHON MPAaBOBOI CHCTEMbI OTHOCUTEIBHO MO3UIMH MpaBa B BUJE
ueiHON 6a3bl U1 MPOSBIEHUS pabOThI TOCYJapCTBA U OTAENIbHBIX YIIOJTHOMOUYEHHBIX OPIaHOB.

Ha 1aHHBII MOMEHT MOHHUTOPHHI TPAaBONPUMEHEHUS ONpENeNseTcs KaueCTBEHHBIM
MHCTPYMEHTOM JJIi OCYILIECTBJICHUSI HCCIEIOBaHUS YpOBHA J(PQPEKTUBHOCTH HCIOJIb30BaHUS
HOPMAaTUBHBIX aKTOB, a TaKXe CO3JaHMsl CIOCOOOB HMX COBEPIICHCTBOBAaHUS, YTO CYIIECTBEHHO
[IOMOTaeT yBEJIMUYEHHUIO YCIIEITHOCTHU AESITEIbHOCTH OpPraHOB BHYTpeHHUX Jien PO.

HabGmromaercss Becomoe uHMcino  mpoOseM, 3aTParMBaroLIMX  IPOLECC  UCIOJIb30BAaHUS
000COOJIEHHBIX HOPMAaTUBHO-TIPABOBBIX AaKTOB. MOHUTOPUHI IPaBONPUMEHEHHUS] CTAaHOBUTCS
MHCTPYMEHTOM JJIsl NOMCKA, KOHTPOJISI M BBIABICHHUS COCTOSHUS JIEHCTBYIOIIMX IPAaBOBBIX HOPM.
Takue HOpMBI B OyIylieM MOTYT HMOMOTraTh JESATEIbHOCTH OPraHOB BHYTPEHHHUX €N, B Ciydae
TpaHchopMaluy JAEUCTBYIONIEH HOPMAaTHUBHO-TIPABOBOIM 00JacTH, OOHOBIEHMS 3agady CyOBEKTOB
IIPaBONIPUMEHEHMUS.

[TpumeHsieMble aAMUHHCTPATUBHO-IIPABOBBIE MHCTPYMEHTHI IOJAJIEP/KAHUSA BBICOKOTO KadyeCcTBa
paboThl MO OCYIIECTBICHUIO MOHUTOPHHIA MPAaBONPUMEHEHHUS CEroJHs O0a3upylOTCS Ha YETKOU
periaMeHTaluu Mpolecca €ro pealu3alldd, Y4eTa OCHOBHBIX MPHHLIMIIOB M IMOTpeOHOCTEH
rocyJapcTBa, COBPEMEHHOTO OOIIEeCTBa B OpraHU3alMM ONTHUMAJIBLHOIO COTJIACOBAHUS MMEIOLINXCS
JOKYMEHTOB M 3aKOHOIIPOEKTOB Il UCKITIOUEHHS UX TyOIUpOBaHUS UM POTUBOPEUHUS APYT JIPYTY.

3akioueHue

D¢ dexkTuBHOCTH cucTeMbl npaBa Poccuiickoit denepany HEpPa3phIBHO CBs3aHA C MPOOIEMOi
OLIEHKU KauyecTBa HOPMATHBHBIX MPABOBBIX aKTOB U MX JAJbHEUIIMM COBEpIICHCTBOBaHHEM. [lyTem
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OLIEHKH 3(PPEKTUBHOCTH HOPMATUBHOTO IIPABOBOI'0 aKTa OMPEENISAETCs CTENEHb YPEryIMPOBaHHOCTH
COOTBETCTBYIOIIUX OOIIECTBEHHBIX OTHOILICHUH, BBISIBISAIOTCS MPOOEIbI, KOJUIM3UHA U IPOTUBOPEUUS,
KaK MEXXJy HOPMAaTUBHBIMHU IIPABOBBIMU AKTAMU OJUHAKOBOW FOPUAMYECKOW CWIIBI, TaK U MEKIY
aKTaMHM Pa3HBIX YPOBHEH. DTO obecneunBaeT HayyHO 00OCHOBAHHBIH MMOIX0 K BEIOOPY HANpaBICHUI
COBEPILECHCTBOBAHUSl 3aKOHOAATENIbCTBA W, B KOHEYHOM CYETE, BHYTPEHHIOIO COIIACOBAHHOCTH
CUCTEMBI MPaBa B LEJIOM.

IlocpenctBOM  IIPaBOBOIO ~ MOHMTOPUHIA  OIPENEISAETCA  CTENEHb  ypPeryJUpOBaHHOCTH
COOTBETCTBYIOIIUX OOIIECTBEHHBIX OTHOLICHUH, BBISBISIFOTCS NPOOENBI, YCTPAHSIOTCA KOJUTM3UH U
MIPOTUBOPEYUS, KAaK MEXy HOPMATUBHBIMU IIPABOBBIMU AKTaMHU OJJMHAKOBOW IOPUANYECKON CUIIBI, TAK
U MEXIy peiepalibHbIM U PETMOHAIBHBIM 3aKOHOJATEIbCTBOM.

CrnenoBaTenbHO, MOHUTOPHHT JIOJDKEH CHOCOOCTBOBAaTh pa3padOTKE MPEeIOKEHUH 10
COBEPIICHCTBOBAHHUIO 3aKOHOJATENILCTBA, €ro OOHOBJICHUIO M, B KOHEYHOM CueTe, 00EeCIeYrBaTh
BHYTPEHHIOIO COIJIaCOBAaHHOCTh MPABOBOW CUCTEMBI B LIEJIOM.

[Tomyyaemble OT MOHUTOPUHIA IPABOIIPUMEHEHUS PE3YJIbTaThl IOMOTal0T NOBBIIIATh YCIEIIHOCTh
MPaBOBOM CHUCTEMBI TOCYJAapCTBA, a TaKXKe YIYUIICHHS COCTOSIHUS OOIIel TrocyaapCTBEHHOM
noJuTuky. McenenoBanue 0K1a/10B 110 pe3yibTaTaM MOHUTOpPUHTIA ipaBonipuMenenus B 2021 u 2022
rojJy rnokasajo, 4To c(hopMHUpOBaIach NO3UTHUBHAS MPAKTUKA B OCYILECTBICHUH MATEPHAJIOB JaHHOTO
MOHHUTOPHHI'OB, @ BCE BBISIBIICHHBIE BOMPOCHI U HEJOCTATKU BKJIIOYCHBI B 3aKOHOMPOEKTHYIO paboTy
IIpaButenscTBa PO.

Co croponsl OB/l mpemiaratoTcsi COOTBETCTBYIOIIME IYTH M0 JMKBUJALMHM HPOTHUBOPEUUNA U
HEIOJHOTHI OCYLIECTBJICHUS IIPABOBOIO PEryJIMPOBAHUSA, IIPU 3TOM HA3HAYAIOTCS OTBETCTBEHHBIC
OpraHsl 32 KOPPEKTUPOBKY U ITOATOTOBKY OTACJIBHBIX 3aKOHOIPOEKTOB. MOXKHO clieaTh BBIBOJ O TOM,
910 JUIs1 3¢ (HEKTUBHOTO OCYIIECTBICHHUSI MOHUTOPUHTA IIPAaBONIPUMEHEHUS B IEHCTBYIOIIEH MPaBOBOM
CUCTEME BAXXHO IUIOJOTBOPHOE IIPETBOPEHHME B JKU3Hb HMMEIOLIUXCS MATEpUAJIOB PEaTu3yeMOro
KOHTPOJISI HaJl ONTUMAJIbHOCTBIO M 3aKOHHOCTBIO MOJIO)KEHUH HOPMAaTHUBHO-TIPABOBBIX aKTOB. CTOUT
CKa3aThb O TOM, YTO BaXHOCTh (DOPMHUPOBAHMS M YCTaHOBJEHHS OCOOOr0 HOPMATHBHO-TIPABOBOIO
peryaupoBaHMs B 00J1aCTH OCYLIECTBICHUS IPAaBOBOI'O MOHUTOPUHTA, B I1EJIOM, HE BbI3bIBAET HUKAKUX
COMHEHUH.
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Abstract

Monitoring of law enforcement in the current system of public administration is reflected in the
optimal procedure provided by the legislation. At the moment, the task of the state and specially
authorized bodies, in particular, internal affairs bodies, is to ensure the optimal application of
normative legal acts and regulations, to exclude the possibility of violation of the rights and
freedoms, interests of citizens, as well as to achieve optimal functioning of civil society and the state
as a whole. The administrative and legal regulation of the law enforcement monitoring process is
reflected by the fruitful impact of the norms of administrative law on the process of checking
normative legal acts to establish their compliance with the qualitative functioning of civil society,
eliminate their inaccuracies, contradictions with other norms of the current legislation of the Russian
Federation. It can be concluded that for the effective monitoring of law enforcement in the current
legal system, it is important to fruitfully implement the available materials of ongoing control over
the optimality and legality of the provisions of regulatory legal acts. It should be said that the
importance of the formation and establishment of special legal regulation in the field of legal
monitoring, in general, is beyond doubt.
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AHHOTAIIUA

B cratee uccrnemyercss aAMUHHUCTpPATHBHAsl NEATEIBHOCTh OPraHOB BHYTPEHHUX M€l IO
OKa3aHHWIO COJCHCTBUS JOOpOBOJIBHOMY TiepeceneHuto B Poccuiickyto  ®Denepaiuio
COOTEUYECTBEHHUKOB, MTPOXKMBAIOIINX 32 pyOekoM. OrpeiesieHbl U U3yUY€HbI COCTABIISIIOIINE Ty
NeATEILHOCTh HampaBiieHus. Ha oCHOBE IPOBEICHHOT0 aHAIM3a BBIJICIICHBI XapaKTEPHBIC YEPTHI
JAHHOW NeATeIbHOCTH, B YACTHOCTU OTHOCUTENILHO HEMPOIOHKUTEIHLHOE OCYIIECTBICHHE ITON
nesTeabHOCTH, HaunHast ¢ 2016 roma; oCylecTBIEHHWE NaHHOW NESTEIbHOCTH B OTHOIIECHUU
cnenuUIHbIX CYyObEKTOB aJIMHUHUCTPATUBHBIX MPABOOTHOIICHUHN, OTHOCSIINXCS K KaTErOpUHU
COOTE€YECTBEHHHUKOB; OCYILECTBICHHE TaKOH JEATEeIbHOCTh Ha TeppuTopun Poccuiickoi
®denepannu U 3a ee MpeaenamMmu u Jip.

J1si HUTUPOBAHUS B HAYYHBIX HCCIe0OBAHUAX
Coiconernna O.I'. OO0 acmekTax A€ATEIbHOCTH OPraHOB BHYTPEHHUX JIEJ MO OKa3aHMIO
coeicTBUsl 1OOpPOBOIBHOMY IepeceneHuio B Poccuiickyro denepaluto cOOTEUECTBEHHUKOB,
MIPOXKMBAIOLINX 32 pyOeskoM // Borpockl poccuiickoro u MexayHapogHoro npasa. 2023. Tom 13.
Ne 6A. C. 65-73. DOI: 10.34670/AR.2023.49.20.008
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Beenenue

JloOGpoBosnbpHOE mepeceneHre B Poccrio COOTEUECTBEHHHMKOB, IMPOXKHBAIOIIUX 32 PYyOEkKOM,
SIBJIIETCSL COCTABHOM YaCThI0O MHOTOTPAHHOTO U CJI0)KHOT'O OOIIECTBEHHOT'O SIBJICHUS — MUTPALIUU.

B pamkax CoapyxectBa HezaBucumsix I'ocygapcTB, yuaCTHUKOM KOTOPOTO siBisieTcst Poccuiickas
@Oenepanmsi, B 2018 rTomy paspaboran [noccapuii TEepMHHOB ¥ MOHSATHHA, HCHOJIB3YEMBIX
rocynapcrBamu — yaactaukamu CHI' B morpannunoii cdepe [[ToctanoBnenue ot 13 ampenst 2018 1. Ne
47-13, www], e nonstie Murpanus (0T JaT. migratio — nmepecesieHue, mepeMerieHnue) omnpeaeseTcs
KaK «1mepemelleHre (Gpu3nyeckux JIMIl U3 OJHOrO TOCylapcTBa B Jpyroe, a Takke B Ipeaenax
TEPPUTOPUU TOCyJapcTBa BHE 3aBUCHMOCTHM OT TPUYMH OSTOTO TMEPEMEHICHUS», KOTOpOe
PEKOMEHJIOBAHO [IJIsi MPUMEHEHMsS] B HAIMOHAIBHOM 3aKOHOJIATEIbCTBE. BmecTe ¢ Tem cuemyet
OTMETUTh, YTO TaKO€ OINpeesieHuEe MOAPa3yMeBaeT HCKIIOYUTEIBHO J000€ MPOCTPAHCTBEHHOE
nepeMeleHue o eH.

B nayuHo# nuTepaType MHOXKECTBEHHBIE TTOAXO0/IbI K UCCIIEIOBAHUIO ATOTO SIBJICHUS 00YCIOBUIIU
(dbopMupoBaHHe OONBIIOT0 KoJMdecTBa ero ompexaeneHuit (oxono 40) [[opunosa, 2010, 117]. Ilpu
M3YYCHHH MHUTPAIMA HEOOXOIMMO YUYUTHIBATH HE TOJIBKO TEPPUTOPUATHHOE MIEPEMEIIEHUE, HO TAaKKe
BIUSIIOLIUE HA 3TO (DAKTOPBI, TaKKE KaK SIKOHOMUYECKHUE, IKOJIOTUYECKUE, COLIUATbHBIC, TOTUTHYECKHE,
pEIUTHO3HBIC U MHBIE (JaKTOPHI, BIUSIONINE HA MHANBUIA WK Hacenenue [Peidakosckuii, 2011, 13].

AHanM3 MHEHHMI Hay4YHBIX UCCIIE0BATENICH MTOKa3aJl, YTO B OCHOBHOM MHTPAIMsi BOCIPUHUMAETCS
KaK CTHUMYJIHUpYEMO€ WU, Hao0OpOT, OrpaHMYMBaeMoe, HO B JIOOOM cllydyae peryjiupyeMoe
roCy/IapCTBOM SIBJICHHE, CBS3aHHOE C TIEPECEICHHEM JIMIl M3 BHEUIHUX IJMOO0 BHYTPEHHHUX
aJIMHHUCTPATUBHO-TEPPUTOPUATBHBIX 00pa3oBanwmii [ Xabpuesa, 2019, 80; Kanumpin, 2023, 37-54].

OcHoOBHAA 4aCTh

Cnenyer OTMETHTb, 4YTO HCCJIENOBATENIM, paccMaTpuBas MUTPAIUIO, BKJIIOYAIOIIYIO JIBE
BO3MOXXHBIE€ COCTAaBIISIOLIME, TaKue KaK IEpeMElIeHHE U IepecelieHne, pa3sTpaHu4YMuBaIOT UX,
oipazymMeBasi IOJl IIEPECEICHUEM 3aKOHYEHHBIM BHUJA TEPPUTOPUAIBHOIO  IEPEMELIEHUS
[Anapuuenko, [Tmoruna, 2022, 58]. Takas Murpanus onpeaensercs kak 0e3B03BpaTHasi.

XapaxkTepusys [JaHHOE SIBJIEHHWE, B HAy4YHOM JIMTEpaType BBLACISAIOT IOPUIUYECKH 3HAUMMBbIE
oOmue mpusHaku [ Auapuyenko, [Imroruna, 2022, 61]:

— IepeMeleHre cyobekTa 3a JIMOO B Mpejenax TOCyJapCTBEHHBIX MM aJIMUHUCTPATHUBHBIX
IPaHUL, CBSI3aHHOE C M3MEHEHUEM MeECTa KHUTEIbCTBa (HaBceraa Jubo Ha onpeaeseHHbINH, HO
JIOCTaTOYHO JUTUTEIBHBIA CPOK);

— MpuoOpeTeHne CyOBEKTOM, OCYLIECTBISIOIIMM IepeMelIeHHe, CIEeHUAIbHOTO HOBOTO
IPaBOBOIO CTAaTyca, PEryJIUPyeMOro 3aKOHOAATEIbCTBOM U OTIIMYHOTO OT OOIIEro MpaBoBOrO
craryca (rpakIaHuH, UHOCTPAHHBINA I'pakJaHUH, JTUI0 0€3 rPaX/1aHCTBA).

HccnenoBarenu BbIAETSAIOT  JIONOJHUTENbHBIE MPU3HAKM MHIpAlMM, XapaKTepU3YIOLIHe
OCOOCHHOCTH  BO3HUKAIOIIUX IPABOOTHOIIEHMH, K KOTOPbIM OTHOCAT IeJlb MHUIpaLuH,
MPOJIOJDKUTETBHOCT MUTPAIIMOHHOTO TIpoliecca U MpuinHbl Murpammu [XKepeodros, 2007, 17-19].

Hcxons u3 U3J10)KEHHOT0, U3y4aeMO€ MUTPAllMOHHOE HAIIPaBJICHUE NIPEACTABISET PETYIUPYEMOE
rOCyJapCTBOM C OCYILECTBIEHUEM COACHCTBUS OE3BO3BpaTHOE NepecesieHne u3-3a pyoexa B Poccuto
Ha TIOCTOSHHOE MECTO XXHUTEIbCTBA, OCHOBAHHOE HAa OCO3HAHHOM JOOpPOBOJBHOM pELICHUU
MIEPECEIIONINXCS JIUI] — MHOCTPAHHBIX TpaXJaH WU JUI] 0e3 TpakJaHCTBA, a TaKXkKe IpaxIaH
Poccuiickoit denepanuu, NOCTOSHHO IPOKUBAIOIIMX HA TEPPUTOPUU MHOCTPAHHBIX rocyaapcrs. IIpu
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3TOM  BOCIIOJb30BATHCS 3TOM BO3MOXKHOCTBKO BIIpaBE JIMLO, OTHOCAILLEECSs K KAaTeropuu
«COOTEYECTBEHHUKY, OIIPENIEIEHNE KOTOPOro 3aKPEIUIEHO B 3aKOHO1aTeNnbcTBe [DenepalibHbll 3aKOH
ot 24 mast 1999 r. Ne 99-@3, 1999].

Cam mpomecc 100pOBONBHOTO TepeceneHuss B Poccrio HOCHUT pa3HOACHEKTHBIA XapakTep, B
peanu3auuu KOTOPOro 3aJeHCTBOBAH JOCTATOYHO IIMPOKUN IEPEYEHb OPraHOB HMCHOJHUTEIBHON
BJIACTU PA3JIUYHOrO YPOBHSI.

Uro kacaeTcsi OpraHoB BHYTPEHHUX JIEN, TO B 3TO OTHOCUTEIBHO «MOJIOJ0€» HalpaBICHUE OHU
BKito4YeHBI ¢ 2016 roga Ha ocHoBanuu Yka3za [Ipesunenrta Poccuiickoit @denepanuu ot 5 anpens 2016
r. Ne 156 «O coBeplIeHCTBOBaHUHU TOCYJIaPCTBEHHOT'O yIpaBjeHHs B cepe KOHTPOJIs 32 000pOTOM
HAapKOTUYECKUX CPEJCTB, IICUXOTPOIHBIX BEIIECTB U MX MPEKYypcopoB U B chepe murpauun» [Ykas
[Ipesunenra Poccuiickoit @enepanuu ot 5 anpens 2016 r. Ne 156, 2016], koTopsiM yIpa3aHEeHA
denepanibHas MEUTPAIIMOHHAS CITY)0a ¢ Tiepeadeii ee PyHKIwA 1 mostHoMourii opranam MBJI Poccun
C CO3JaHUEM [UISl HWCIIOJHEHUS BO3JIOKEHHBIX KOMIIETEHIIMI, B TOM YHCIE MO HCCIECTyEMOMY
HaIpPaBJICHUIO, CIIEIHATM3UPOBAHHOMN CITYy>KObI — Opa3AeIeHU 10 BOMPOCaM MUTPALIUU.

[Tpu 5TOM B paccMarpuBaeMoii cpepe aIMUHICTPATUBHAS S TEIHHOCTh OPraHOB BHYTPEHHHX JETT
SIBJIIETCS. OCHOBOIIOJIAraroIied u, uMmesi oOIIMe XapaKTepHblEe NMPHU3HAKU, OJHOBPEMEHHO 00JaaaeT
cnenn(puIecKuMU, OCOOCHHBIMH YePTaMH, IPUCYIIUMHU UCKITIOYUTEIHHO 3TOMY HAIPABICHUIO.

[Ipexxne Bcero, Takas JEATEIbHOCTh OCYILIECTBIETCS OT HMMEHM TrocyJapcTBa B paMKax
YCTaHOBJICHHOW 3aKOHOAATEJIbCTBOM KOMIIETEHLUHMHU MYTEM PEaJu3alli T'OCYAapCTBEHHO-BIIACTHBIX
MMOJJHOMOYMH Kak Ha TeppuTopun Poccuiickoit denepaiuu, Tak U 3a €€ NpeesiaMi B OTHOIIEHUH JIULL,
MOKEJIaBIINX BEPHYTHCS HA UCTOPUUECKYIO» POAMHY.

BMmecTe ¢ TeM MexaHH3M IO COACHCTBUIO MEPECEICHUI0 COOTEYeCTBEHHUKOB B Poccuto (nanee —
I'ocnporpamma) [Yka3 Ilpesugenta Poccuiickoit ®enepanuu ot 22 utons 2006 r. Ne 637, 2006]
NeicTByeT He Ha Bcel Tepputopun deaepanum, Tak Kak perMOHbI P OTCYTCTBUU MOTPEOHOCTH MX
SKOHOMMKH B MEpECesIeHLIaX U BO3MOXKHOCTH 10 UX IPUEMY U 00YCTpPONCTBY, a TaKXKe MPU HATUYUU
PHCKOB €ro pealu3allid B HEM BIpaBe HE ydacTBOBaThl. B HacTosllee BpeMms 3TOT HHCTPYMEHT
neiictByer Ha teppuropun 80 poccuiickux peruoHoB [MutepHer-caiitt MBJI Poccuun, www, 21%,
Pecniy6mmka KpsiM, MockoBckast o6macTs, T. Mocksa, r. Cankt-Ilerepoypr u . CeBacTonons®, a
TaK)kK€ HOBBIE TEPPUTOPUU B HEM HE 3aJIeHCTBOBaHbL. TeM He MeHee OpraHbl BHYTPEHHHUX [el
yKa3aHHBIX POCCUHMCKHUX CYOBEKTOB BBIMOJHSIOT Psii MOJHOMOYMM, MPEAyCMOTPEHHBIX B paMKax
TaKOTO HANpaBJICHUS JesATeIbHOCTH. OHHM YHNOJHOMOYEHBI Ha MPHUHATHE 3asBJICHUS 00 Y4acTUH B
l'ocoporpamMme, B cilydae €clid 3TOT PETHMOH SBJSETCS PETMOHOM IPOKMBAHUSA 3asBUTENS, U
HampaBJIEHUsl JJIi PacCMOTPEHHUsI MOCPEACTBOM HH(POPMAIMOHHOTO pecypca B OpraH peruoHa, B
KOTOpBIN oOpatuBIIMiics TiaHupyeT nepecenutbes [[locranosnenue IlpaButenscrBa Poccuiickoit
®enepaunu ot 15 nrona 2010 r. Ne 528, 2010].

Paboty ¢ mnpoxuBaromuMmu 3a pyOeKOM COOTE€YECTBEHHHKAMH YIOJIHOMOYEHBI BBIMOJIHAThH
npencraButenbeTBa  (mpeacrasurenu) MBJ[ Poccum  3a pyOexxom,  AMIIIIOMAaTHYEeCKUE
IIPEICTAaBUTENBCTBA U KOHCYJIbCKHE YyupexaeHHus Poccuiickoii denepanuu, a TakkKe BPEMEHHbIE
rpynnbl, (QYHKIHOHUPYIOIIUME TpPU JaHHBIX yupexaeHusx MMUWJ/la Poccun B HMHOCTpaHHBIX

! Iynxr 55 TocnporpaMmel.

2 Kany»xckas 061acTh MPUHUMAET COOTEYECTBEHHUKOB, COTJIACOBAHHBIX I yuacTus B ['ocrnporpamme 1o 1 sHBaps
2022 ronma, u uineHoB ux cemei. Ilpuem 3asBieHui 00 ywyactTuu B ['ocmporpamMMe perroH B HacTosilIee BpeMsi He
OCYILECTBIISIET.

Tynkr 47.1 TocnporpamMMBL.
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rocyapcTBax, cosjaaBaemble W3 uucia crnenuanuctoB MBJI Poccuun, MUWJla Poccum u npyrux
3aHHTEPECOBAHHEIX (he/lepanbHEIX OPraHOB HCIIOMHHUTEIbHOM BracTu®,

Hampumep, B 2021 roay 3a pyOekoM 3Ty AESITENLHOCTD OCYIIECTBISUTH 8 mpeacTaBuTeabcts MB/]
Poccun 3a pybexom, okoso 65 3arpanyupexacanii MUJla Poccun 6omnee uem B 40 rocynmapcTBax,
BpEMEHHbIE TpymIbl, (yHKUHOHHpYIOmMEe mpu 11 3arpaHydpexIeHusiXx B 7 HHOCTPAHHBIX
rocynapctBax. Bo BpeMennsie rpynmnsl no juHud MBJ[ Poccun komanaupoBano 40 crienuaivcToB
[doxnan B IlpaBurensctBo Poccuiickoii ®epepauuun MBJI Poccun 00 wurorax peanuzanuu
['ocynapcTBEHHOM TPOTPaMMBI. . ., WWW].

HcrionHUTENbHO-pacIOpAAUTENbHBIN XapaKTep aIMUHUCTPATUBHOM NEATEIBHOCTH, COCTOSIIECH
«...M3 MHOTOYHCJICHHBIX M Pa3HOOOpPA3HBIX BHUIOB HOPMOTBOPYECKOM, MPaBONMPUMEHUTEIBHON U
IOPUCITUKITUOHHOU NesTenbHOoCTH» [[lomoB, Muraues, 2019, 6], 3akntouaeTcss Takke B UCIIOTHEHUH
Koncrurynun Poccuiickoin denepanuu, 3aKOHOB M HHBIX HOPMAaTUBHBIX ITPABOBBIX aKTOB.

MBJI Poccun, kak ¢enepaibHbIi OpraH HCIOJHHUTEIBHONW BJIACTH, HAICICHO IOJHOMOYHSIMU
[Vka3 IIpesunenta Poccuiickoit @enepanuu ot 21 nexadbpsa 2016 r. Ne 699, 2016] o pa3paboTke u
OCYIIECTBICHHUIO MEP T10 PEATH3AINU I'OCY1apCTBEHHON MOJIMTHKH B chepe BHYTPEHHUX JIEJI, YIACTHIO
B OCYILECTBICHUM POCCUICKON TOCYylIapCTBEHHOM IOJMTUKM B OTHOLIEHUH COOTEYECTBEHHUKOB,
MIPOKUBAIOLIUX 32 PYOEHKOM.

MuHHCTEPCTBO  YNOJHOMOYEHO OCYILIECTBISATH HOPMATHBHO-IIPABOBOE pEryJIMPOBAHUE B
paccmarpuBaeMoil cdepe, a Takke NpU HEOOXOAMMOCTH 00JIaJaeT BO3MOXXHOCTBIO BHOCUTH
npemioxenus [Ipesunenty Poccuiickoit @enepanuu u B IIpaBurensctBo Poccuiickoin denepanuu mno
COBEPIIICHCTBOBAHUIO M TPHUHATHIO TPABOBBIX aAKTOB, HEOOXOJIWMBIX ISl  BBITTOJIHEHUS
MPEAYCMOTPEHHBIX MEPOTIPUATHM.

Ha MBJI Poccun BO3/I0XEHO OCYIIECTBICHHE METOJUYECKOro obecneueHus pa3paboTKu
YIIOJITHOMOYEHHBIMH OpPTaHAMH HCTIOJHUTEIBHON BJIACTH POCCHUHCKHX CyOBEKTOB, Ha TEPPUTOPUHU
KOTOPBIX pealn3yercsl yCTaHOBJIEHHBIM MEXaHU3M 10 COACHCTBUIO IEPECETCHUIO COOTEYECTBEHHUKOB,
CBOMX PErHOHATBHBIX MPOTPaMM, HAMpABIEHHBIX HA TAaKOe COAEHCTBHE®, a TaKKe OCYIIECTBIECHUE
npouenypsl ux corjnacoBanus llpaButensctBom Poccuiickoit ®enepanuu [[locTtanoBnenue
[IpaButensctBa Poccuiickoit @enepanuu ot 18 centsops 2013 r. Ne 818, 2013].

Taxxe MBJ] Poccrmn, moOMHMO OCYIIECTBICHUS KOHTPOJISI 3a ACATEIbHOCTHIO IMOJTYMHEHHBIX
OpraHOB, HAJEJIEHO MOJHOMOYMSIMHU HAJABEAOMCTBEHHOTO XapakTepa. MHMHHCTEPCTBO OMpPENETIEHO
KOOPJAMHATOPOM pealn3aliid UCCIEAYEMOr0 MEXaHu3Ma C BO3JI0)KEHHEM Ha HEro MOJHOMOYHUH MO
KOOPJAWHAIINK  JICSITEIIBHOCTA  (pelepanbHBIX OPraHOB HCIOJTHUTEIBHOM BJIACTH W OPraHOB
HCIIOJIHUTENIbHOM BilacTH cyobekToB Poccuiickoit denepanny, NpUHUMAIOUINX YYacTHE B peau3alun
T'ocniporpammer [Yka3 Ilpesunenta Poccuiickoit @enepanuu ot 22 utons 2006 r. Ne 637, www].
BenoMcTBO ynosiHOMOUEHO OCYIIECTBISATh U KOHTPOJIb 3@ XOA0M peanu3anuu ['ociporpaMmsl.

B pamkax cBoeri xommerennun MBJ] Poccum Takke oOecmedwBaeT KOHTPOIb 3a IEICBBIM
pacxosoBaHueM cpeAcTB (enepaibHOro OroJKeTa, HANpaBlIIEMbIX Ha peaJu3aldio  Mep,
YCTaHOBJICHHBIX B M3ydaeMoil cdepe, B TOM UKCIEe OpraHaMH WCHOJHUTENHHON BIACTH CyOBEKTOB
Poccuiickoit ®eneparunu®.

AJIMUHHCTpPATHUBHAS JIEITEIILHOCTh OPTaHOB BHYTPEHHHX JIEJI, B TOM YHCJIE B pacCMaTpUBAEMOM

4 Tynkr 37 TocporpamMmmeil.
5 IIynkr 51 TocnporpaMmel.
® TTynkr 60 TocniporpamMMmsi.
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cepe, COCTOMT M3 BBIIOJIHEHUS PA3JIUYHBIX PA3HOPOJIHBIX HCIIOJHUTEIbHO-PACHOPSIAUTEIBHBIX
JNEUCTBUM TOJKHOCTHBIMM JIMLIAMH, KOTOPBIE YIIOJTHOMOYEHBI Ha UX MCIIOJIHEHHUE.

B pamkax paccMatpuBaeMoii 1€ TEIbHOCTH BhIIICYKa3aHHbIE OPraHbl, ACHCTBYIONIUE 32 PYOEIKOM,
YIIOJIHOMOYEHBI OCYIIECTBIATh paboTy mo uHpopMHUpoBaHHI0 O [ocmporpamme u yriyOieHHOMY
Pa3bACHEHUIO €€ COEPKaHUsS U NIPENOCTABIIIEMBIX B €€ PaAMKaX BO3MOXXHOCTEH; KOHCYJIbTUPOBAHUIO
[0 pa3jIMyYHBIM BONPOCAM peaau3alMy JJaHHOM IPOrpaMMbl; COAECHCTBUIO B BBIOOpPE ONTHUMAJIbHOIO
BAPUAHTA IIEPECEIICHUs]; IMOArOTOBKE K PETUCTpPAllUU IIEPECEICHIEB B KadyeCTBE YYaCTHUKOB
l'ociporpaMmel; mpuemy 3asiBieHUss 00 ydacTuu B [ocmporpamme ¢ HEOOXOAWMBIM TepedHEM
JOKYMEHTOB; O(OPMIIEHUIO, BbIJau€ M 3aMEHE CBHJETENIbCTBA YYacTHUKA [ocrnporpammsl;
HaIpaBJICHUIO U TOJIY4YEHUI0 MHGpOpMalMU IpU peanu3auuu ['ocnporpaMmbl; yuyeTy KeJaroIlux
JTOOpPOBOJIBHO BBIEXATh JJISI TIOCTOSIHHOTO IpokuBaHUS B Poccuiickyio ®deneparuio; ohopMIIeHUIO
(mpu HEOOXOAMMOCTH) HEOOXOIUMBIX s Tiepeesnia B Poccuiickyto denepanuio JOKYMEHTOB, B TOM
4lCJIe BU3bl; IPUEMY 3asBJICHUS O BblJaue Pa3pelCHUs Ha BPEMEHHOE NIPOKUBAHNE HA TEPPUTOPUU
Poccuiickoit deaepannu; HANOJHEHUIO €IMHOTO LEHTPAIM30BAHHOIO MH(OPMAIMOHHOIO pecypca
(OaHKa JaHHBIX); IPOBEJECHUIO CTATUCTUYECKOTO HAOJIIOIEHNUS 32 XO10M peanu3anuu [ ocnporpaMmsl.

Ha Teppuropuun Poccuiickoit ®exepanny aHAJIOTUYHBIC BBIMICIPUBEICHHBIE (YHKIUU
OCYIIECTBIISIIOTCS  TeppuTopuaibHbiMu  opranamu MBJ] Poccum mno cyOnekram Poccuiickoit
denepanuy, KOTOpbIE MOMUMO 3TOT0 YIOJIHOMOYEHbI HAa PAaCCMOTPEHHUE 3asiBIECHUS 00 y4acTHH B
I'ociporpaMme u NpUHATHE C YYETOM PELICHHsI YIIOJTHOMOYEHHOI'O OpraHa cCyobeKTa, OTBETCTBEHHOTI'O
3a peajau3alnyio Ha ero teppuropuu ['ocriporpaMmel, peleHrs O BblAa4e CBUACTENIBCTBA YYAaCTHUKA
I'ocporpamMMmel uin 00 OTKa3e B €ro BbIJaue, a TaKKe aHHYJIMPOBAHUE JaHHOTO CBUAETEILCTBA;
OCYIIECTBJICHUE PETUCTPALIMU YKA3aHHBIX JIUI] B KAYECTBE YYaCTHUKOB ['OCIIpOrpaMMsl U YI€HOB UX
ceMell; OCyIIeCTBICHHE MUTPALIMOHHOTO yYeTa HHOCTPAHHBIX T'pakKIaH 1 JIML 0e3 TpakJaHCTBa, B TOM
qyclie MOJIyYMBIIMX CTAaTyC Y4YacTHHMKOB [ocmporpaMMbl M WIE€HOB HUX ceMel; odopmiieHue
COOTEYECTBEHHHUKAM pa3pelIeHUs] Ha BPEMEHHOE MPOKUBAHUE BHE YCTaHOBJIEHHOM [IpaBuTEnscTBOM
Poccuiickoii denepanuu KBOTBI, BUIAa HA JKUTEIBCTBO, 4 TAKXKE UX AHHYJIUPOBAHUE; PACCMOTPEHHUE
3adBICHUA O MNpHOOpeTeHuu TrpaxaaHcTBa Poccuiickoit @enepaiud B yHPOIIEHHOM MOPSIKE;
pPacCMOTpEHME 3asBJICHUM Ha MPaBO MOJIYYEHUs YCTAHOBIICHHBIX [ 0CIIporpaMMoi rocy1apCTBEHHBIX
rapaHTUil M COLMAIBHOW MOAJEPKKM B 3aBHCHUMOCTH OT BBIOPAHHOW TEpPpUTOPUHU BCEIIEHUS U
MIPEAOCTABIICHUE TAKUX TapaHTHil; NMPUHATUE MEp, HAIPABICHHBIX HA BO3MEILCHHUE IOJYYCHHOU
MIOAJIEPKKH, B TOM YHCIIE HAIIPABIECHUE JIULY, ABJIABIIEMYCS IOJIy4aTesleM JAHHBIX MEp IMOIIEPKKH,
TpeOOBaHUS O BO3MEIIEHWHU OSTUX 3aTpaT, MpPU HACTYIJIEHUH COOTBETCTBYIOLIUX CIIy4aes,
MPEAYCMOTPEHHBIX ITyHKTOM 29 ['ocmporpammel, a TakKe B CIy4ae, €CJIM B YCTaHOBJICHHBIH CPOK
3aTpaThl HE BO3BPALICHBI [10Jja4y UCKOBOIO 3asBICHUS B CY/L.

Bce ykaszanHble MEpONpPHUATUS PEIVIAMEHTHUPOBAHBl HOPMATHBHBIMHU IIPABOBBIMH aKTaMHU C
YCTaHOBJIEHHUEM 3TallOB U CPOKOB, HEOOXOAMMBIX KOHKPETHBIX JEUCTBUMN € TIOCIIEI0BATEIbHOCTHIO UX
BBIMOJHEHUSI.  OTHOCUTENIBHO  KaXJOW  TOCyAapCTBEHHOM  YCIyTM  MPEAyCMOTPEH  CBOM
aJIMUHUCTPATUBHBIM pErjJaMeHT TOCYJapCTBEHHON (YHKIMM — MHCTPYKLHUS, B WHBIX CIydyasx —
COOTBETCTBYIOIIME IPABUJIA U MTOPSIKH.

3akJIoueHue

TakuM 00pa3oM, Ha OCHOBAaHUH BBINICHU3IIOKEHHOTO TIOJIaraéM BO3MOXKHBIM OTPEICIIUTh B
KauecTBE XapaKTePHBIX MPU3HAKOB aIMUHUCTPATUBHOM IESATENbHOCTH OPraHOB BHYTPEHHUX el B
HCCIIETyeMOM HampaBiIeHUU CIEAYIOLIHE:
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— OTHOCHUTEJIBHO HENPOIOJKUTEIbHOE OCYIIECTBICHUE 3TOM JIeITeNIbHOCTH, HauuHas ¢ 2016 roaa;

— OCYIIECTBJIICHHE JIaHHOW  JESATETbHOCTH B  OTHOIICHHH CHENU(DUUYHBIX  CyOBEKTOB
aJIMUHUCTPATUBHBIX MPABOOTHOILICHUN, OTHOCSIIIUXCS K KATETOPUU COOTEYECTBEHHUKOB;

— OCYILECTBJIEHUE TaKOW JeATeNbHOCTH Ha Tteppuropun Poccuiickorn Penepauun U 3a €€
IpeaeIaMu;

— HaJIeJICHWE OpraHOB BHYTPEHHUX JIe] cyObeKTOB Poccuiickoit denepariuu U ACHCTBYIONTMX Ha
TEPPUTOPUU HHOCTPAHHBIX TOCYJAPCTB PA3IUYHBIMU IO 00BEMY TOJTHOMOYHSIMH, KOTOPBIC B
IIOJIHOM BH/JI€ YCTAHOBJIEHBI JUIsl OPIaHOB, YKA3aHHBIX B IEPBOM CIIy4ae;

— YCTQHOBJICHUE MHHHMMAJIBHOIO TI€PEYHsI TMOJHOMOYMW JUJIi TEPPUTOPUAIBHBIX OpPraHoOB
BHYTPEHHUX JI€J] PETUOHOB, HE YYaCTBYIOLIUX B peanu3anuu ['ocnporpamMmmesl;

— NPEIOCTaBICHUE OpraHaMy BHYTPEHHUX JeJl IEPECENIUBIIMMCS COOTEYECTBEHHUKAM Mep
NOAJEPKKU (heIepaTbHOTO YPOBHS;

— MB/l Poccuu sBnsiercss KOOpIMHATOPOM 3TOrO0 HANpPaBJIEHHS, OCYILUECTBIISII KOHTPOJb 3a
JIeATEIbHOCTBIO OPTaHOB UCIIOJIHUTENIBHON BJIACTH PA3JIMYHOIO YPOBHS;

— ocyuectBienne MBJI Poccun meroanueckoro odecnedeHust pa3padOTKU yIOJTHOMOYEHHBIMU
OpraHaMH KCIIOJIHUTEIBHOMN BIACTH POCCUICKUX CYOBEKTOB CBOMX MPOrPaMM, HApaBICHHBIX
Ha OKa3aHWE COACUCTBHS JOOPOBOIBHOMY IIEPECEIICHUIO B CyOBEKT COOTCUYECCTBEHHUKOB, a
TaK)XKe OCYIIECTBIIEHUE MPOIIEYPHI COTJIACOBAHUSI IPOSKTOB 3TUX Mporpamm [IpaBuTenscTBOM
Poccuiickoit denepaiuu;

— obecrieuenne MBJI Poccun KOHTpOIiS 3a IEJIEBBIM PAcXOJIOBAaHUEM CPEICTB (penepabHOro
OrokeTa, HaMmpaBJsIeMbIX Ha peanu3annio [ ocrporpaMMel.
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Abstract

The article studies the administrative activities of the internal affairs bodies to assist the
voluntary resettlement of compatriots living abroad to the Russian Federation. Based on the analysis,
the characteristic features of this activity are highlighted, in particular, the relatively short
implementation of this activity, starting from 2016; implementation of this activity in relation to
specific subjects of administrative legal relations belonging to the category of compatriots;
implementation of such activities on the territory of the Russian Federation and beyond its borders,
etc.
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OcHoBBI cy1e0HOII cucTeMbl KHAAKeCTBa MOHAKO

Yysaxun Ilerp Uropesuu
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MperoiaBaTelb AenapTaMeHTa MeXIyHapOIHOTO U ITyOJIUYHOTO MPaBa,
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AHHOTAIIUA

CraThsl MOCBSIIEHA OCHOBAM CyJeOHON cucTeMbl KHsDkecTBa MoHako. KOHCTUTYIIMOHHBIE
OCHOBBI Opranusauuu cyne6Hoi Brnactu KusxkectBa Monako ompezaenensl B [mase 10
«IIpaBocymue» Koncturynmmu KuspkectBa Monako, npuHsiToi 17 nexabps 1962 roma. Tak,
nosioxkeHus ['maBbl 10 Koncrutynuu KHskecTBa 3akpeuisiioT MPUHLMIT «AEJIETHPOBAHHOIO
MIPaBOCY AU, COTIIACHO KOTOPOMY cyZieOHas BIaCcTh NPUHAANIEKUT KHS310, KOTOPBIN MOJHOCTHIO
JIeNIeTUPyeT CBOUM OJTHOMOYHS cyiaM u TpuOyHanam (cT. 88). (IIpu ocyiecTBieHnn npaBocy aus
K €IMHCTBEHHBIM IIOJIHOMOYUSM, HpuHauIexkamuM KHs310, OTHOCATCS MpenocTaBlieHUe
nomMuiioBaHusl U aMHUcTHs (cT. 15)). CyneOHble opraHbl OTHPABISIOT IPABOCYINE OT UMEHHU
Kus3s (ct. 88). Dra mepegadya MOTHOMOYHM COOTBETCTBYET APYroMYy OCHOBOIMOJIATAIOIIEMY
IIPUHLMIY BEPXOBEHCTBA IIpaBa — pAa3ACJICHUIO aJMUHUCTPATUBHBIX, 3aKOHOJATEIBHBIX H
CyJeOHbIX (PyHKIMM, 4TO Takke 3akpereHo B Koncturyuu (ct. 6). Koncrtutyuueit Kusxectsa
rapaHTUPYETCSl TPUHITUT HE3aBUCUMOCTH cyJel (cT. 88). B memnsx obecrieuenrs He3aBUCUMOCTH
cyneOHbIX opraHoB B KOHCTMTYyIMH Takke yKa3blBaeTCs, YTO OpraHM3alUs, KOMIIETEHIHS U
JeSITeIbHOCTh TPUOYHAJIOB, a TakKXe CTaTyc CyAed yCTaHaBIMBAKOTCA 3akoHOM (cT. 88).
Konctutynus KushxectBa onpenenser IOpUCIUKLINIO, KOMIETEHIIUIO U OCHOBBI (POPMHUPOBAHUS
Bepxouoro cyaga KusmkectBa Monako (cr.cT.cT.89, 90, 91). Koncturyums KuspkectBa
YKa3bIBaeT, YTO OpraHM3alus U JeATeNbHOCTh BepxoBHoro cyna KHspkecTBa ompenensroTcs
CyBepeHHbBIM OpJJOHAaHCOM (CT. 92).

I[.]Iﬂ HUTHPOBAHUA B HAYYHBIX HCCJICA0BAHUAX

Uysaxus [1.11. OcHoBBI cyieOHOM cucTembl KHskecTBa MoHako // Borpockl poccuiickoro u
MexyHapoaHoro npasa. 2023. Tom 13. Ne 6A. C. 74-82. DOI: 10.34670/AR.2023.83.58.010

KaroueBble ciioBa

CyneOnsbie cucremsl, KasbkectBo Monako, BepxoBHblii cya Monako, Beicimii coBer cyneit
U IPOKYpOpoB MOHaKo, Ipaso.

Petr I. Chuvakhin
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Beenenue

B cootBerctBum co cr. 89 Koncrutyuunm KuspkectBa u cr. 11 3akona «OO0 ympaBineHHH U
opranuzanuu cyneoHoit cuctembr» Ne 1.398 ot 24 wutons 2013 r. CyneOHyH CUCTEMY CTpaHbI
cocTtaBiAoT: BepxoBHblld cyn KuspkecTBa MoHako; MUPOBOM Cy[bsl; CyJ IEpPBOM MHCTAHIMU W
YTOJIOBHBIM CyJl; aleJUISIUOHHBIN Cyl M Cyl IO IEPECMOTPY CyAeOHBIX pelleHUi (KaccallMOHHBIN
cyn). Kpome Ttoro, cymecTtByloT cnenqualn3upoBaHHbIE CyIbl. VX IeATENbHOCTh OINpEAEseTCs
CHEeLUaJIbHBIMU 3aKOHAMH.

OcHoBHAas 9YaCTh

Buicwuii cogem cyoeti u npokypopoe Kusowcecmea Monaxo (nanee — BoIciimii coBeT) yupex/ieH B
cooTBeTcTBUH ¢ 3akoHOM «O cTaryce cyneOHbIx opranoB» Ne 1.364 ot 16 Hos6ps 2009 r. (B penakuuu
ot 28 mas 2015 r.). Beicuuii coBeT ABIsSETCS KOJIJIETHAIbHBIM OPraHOM, HaJIEJIEHHBIM BaXKHOU POJIbIO
B obecrieueHnH (PyHKIIMOHUPOBAHUS CYJICOHON CUCTEMEI.

Bo-niepBbix, 1enp Briciiero coBera 3akioyaeTcss B 00€CIIEUEHHH CIPaBEAJMBOCTH, PaBHOTO
OTHOINICHUS U BCEX MPUHIUIIOB, KOTOPBIE TPABOBOE MOCYAAPCTBO AOJKHO COOMIOAATH MPU Ha3HAYECHUHT
cyaen.

Bo-BTophiX, Beicuuii coBer Takxke IOJDKEH 00JajaTh NUCLUUIUIMHAPHBIMU IOJHOMOYHUSIMHU B
OTHOLLUEHUU CYyJIeH.

Haxonen, Belcmmii coBeT MokeT KOHCyinbTuUpoBaThcss ¢ KHszeM mo mrobomy Bompocy,
KacaroieMycsi OpraHu3aiuy U QyHKIIMOHUPOBAHUSI CYJI€OHOM CUCTEMBI.

Bricinii cOBET COCTOUT U3 CEMM YJIEHOB:

— CekpeTapp I0CTULIUH, TPE3UICHT.

— Ilepeoiii [Ipencenarens KacCaMOHHOTO Cy1a, BULE-TTPE3UICHT.

— IlomHonpasHelii uneH Koponesckoro cosera.

— [lonHOMmpaBHBIN YJi€H, Ha3HAYEHHbIM HalmoHanbHbIM COBETOM.

— IlosmHONIPaBHBIN YjICH, HA3HAYEHHBIM BEpXOBHBIM Cy10M.

— JlBa wiieHa, KOTOpbIE U30UPAIOTCS CYIbSIMH.

Kpowme Toro, kaccaunonusiii cya, Koponesckuii coser, HaninonanbsHbIil coBeT 1 BepXoBHBIN cyf
TaK)Ke HA3HAYAIOT M0 | albTepHATHBHOMY YIIEHY, €llle 2 albTepHATUBHBIX WIEHA TaK)Ke U30UparoTcs
CYJIbSIMHU.

[TonHOMpaBHbIE U aNbTEpHATHBHBIE YJIEHBl HA3HAYAIOTCS WM M30MPAIOTCS Ha YETHIPEXJIETHUM
CPOK C BO3MO>KHOCTBIO TIepeHa3HauUCHHsI/ TIepen30paHusl.

B cootBercTBUM co cT. 23 3akoHa «O craryce cyJeOHBIX OpraHOB)» Ha3HAuE€HHbIC U U30paHHbIE
wiieHbl Briciiero coBera He UMEIOT CTaTyca CyJIbU, a/IBOKATa WM FOCYAAPCTBEHHOTO CITY>KaIleTo.

Korma Beicmmii coBeT 3aceqaeT MO JUCHUILIMHAPHBIM BOMPOCAM W CTAHOBUTCS OPraHOM
OOBUMHEHMS, OH (DYHKUHMOHUPYET HE IO/ TMpPelCeaTeIbCTBOM CEKpeTapsi IOCTHIIMH, a TOJ
IIpeIceAaTeNbCTBOM MIPUTTIAIIEHHOTO U1 TAKOTO CIydasi IPeACeAaTes ane/USIIMOHHOrO CyAa.

Bepxosnwuii cyo (Le Tribunal Supréme)

Koncturymnus Monako, npunsaras B 1962 r., moaTeepkaaet co3maanrne BepxosHoro cyna (ct. 90).
bonee mompoOHBIE mpaBwiia, KacamIIWecs €ro OpraHu3anud W (YHKIHOHUPOBAHHS, ObUIH
YCTaHOBJICHBI CyBEepeHHBIM opoHaHcoM Ne 2.984 ot 16 ampens 1963 r. (B pegakuuu oT 15 ceHTAOps
2016 r.).

OCHOBHOM KoMIIETeHIIMEH BepXoBHOTO cyna SBISIETCS PAacCMOTPEHUE AIMUHUCTPATUBHBIX
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CIIOPOB, TOJIKOBAaHWE PEUICHUH aJMUHHCTPATUBHBIX OPraHOB, CYBEPEHHBIX OPJOHAHCOB, a TaK¥kKe
o0ecrnieueHre UCTIOTHEHHsI BCeX MpaB U cBOOO, 3aKperieHHbIX yacThio 3 Koncrutyuuu KusbkecTsa.

BepxoBHBII CyJl COCTOMT U3 MSATH MOJTHOIPABHBIX YJIEHOB M JIBYX 3aMECTUTEJEH, Ha3HAYAEMBIX
Kus13eM cpokoMm Ha ueThlpe roja o npeayiokeHuto HanumonaneHOro cosera, I'ocynapcTBeHHOTo
coBeta, KopoiieBckoro copera, AnemissioHHoro cyja u Cyna nepBoil UHCTaHIUK. KakIbli U3 3TUX
OpraHoB TpeJyularaeT MOJHOMPAaBHOTO uieHa (He W3 uX cocraBa). HanuoHanbHBIM COBET U
I'ocynapcTBEHHBIHN COBET TAK)KE MPEAJIAratoT €1lie U aJbTepHaTUBHOTO wieHa. Ha kaxnoe mecto B Cynie
IpeJyIaraeTcs 1o J1Be KaHAUIATypPbl, U3 KOTOPhIX BIOUpaeT KHs3b.

Unensl BepxoBHOTo cyaa Ha3Ha4yarOTCS CYBEpPEHHBIM MocTaHoBieHHeM KHs3sa, coriacHo
KOTOpOMY TaK)Ke HazHavaroTcs u3 uncia n3dpanusix wieHos [Ipencenarens/IIpesunent Cyna u Buie-
MIPE3UAECHT, KOTOPbIM ucnoaHseT oba3aHHocTH [Ipesuaenrta B ciaydyae orcyrcrBus Ilpesuaenra unum
HEBO3MO>KHOCTH MCIIOIHEHUSI 003aHHOCTEH 110 COCTOSIHUIO 37J0POBbSI.

CornacHo ct. 2 cyBepeHHoro opaoHanca Ne 2.984 or 16 ampens 1963 r. (¢ gHecenmwvimu
usmernenuamu om 19 urwona 2015 2. cysepennvim opoonarncom Ne 5.371), unensl BepxoBHoro cyna
JOJKHBI ObITH HE MoJioke 40 JIeT U T0JKHBI U30MpaThes U3 YMciIa 0c000 KOMIIETEHTHBIX ropucToB. Ha
MPAKTUKE WICHAMH SBIISIIOTCS JMOO BHJHBIC Tpodeccopa MyOJUYHOrO IpaBa, JUOO crapiine
¢bpanmysckue cynpu u3 ['ocymgapctBenHoro coeta wim Kaccammonnoro cyga. Cyapu BepxoBHOTO
CyJla HECMEHsIeMbI. VX TOTHOMOYHSI MOTYT OBITh MPEKPAIICHbI JUIIb B CAEAYIOLUX CIydasax:

— IUYHOE 3asBIIeHUE 00 OTCTABKE;

— HEBO3MOXHOCTb UCHIOJHATH CBOU 00S3aHHOCTH;

— OTCTpaHEHUE OT 3aHMMAEMOH JOJKHOCTH B Cllydae HapylleHHs 3aKOHoJaTeabcTBa KHskecTBa,

a TaK)Ke HEUCIOJHEHUS CBOUX MPSAMBIX 00s3aHHOCTEH.

B cootBerctBuu co ct. 90 Konctutynnn Kuskectsa, k ropucaukiuy BepxoBHOTo cy1a OTHOCATCS
KaK aJIMAHUCTPATUBHBIE, TAK U KOHCTUTYLIMOHHBIE BOIIPOCHI.

B cootBerctBum co cratheil 91 Koncturynuu KusbxectBa BepxoBHBIM TpuOyHan nmpuHUMAaeT
pelieHre 100 B MJIEHAPHOM 3aCeJaHUM U3 MSATH WIEHOB, IM0O aIMUHUCTPATUBHOM CeKIUell U3 Tpex
YJICHOB.

OH cobupaercs 1 MPUHUMAET PELICHNs B IUIEHAPHOM 3aCeAaHUU.

1. B KOHCTUTYLIMOHHOH 00acTH.

2. Kak cyapst 1o KOHGIUKTAM O KOMIIETEHITUH.

Bo Bcex ocrambHBIX choy4yasx OH coOupaercs M TPUHUMAET pelIeHHsT B KadyecTBe
aIMMHHUCTPATUBHOMN CEKLUU.

Muposoii cyabst (La Justice de Paix)

B cootBeTcTBHU ¢ 3ak0HOM «O0 yIpaBiIeHUH B OpraHu3aiuu cyneoHoi cucremsn» Ne 1.398 ot 24
utoHs 2013 1. MupOBOIl cynpsi mpencTaBiseT co0oil cyn mepBoi uHcTaHuuu. Kak crnemnyer w3 ero
Ha3BaHUs, €ro IJ1aBHask 0053aHHOCTH M0 MPAXKIAHCKUM JIeJlaM COCTOHUT B TOM, YTOOBI 110 BO3MOKHOCTH
MIPUMUPHUTH CTOPOHBI, & TAKXKE€ BBIHOCUTH PEIICHMS 10 UCKaM Ha CyMMY, He npesslmarouyo 4600
eBpo. [Ipu paccMOTpeHnH YyTONOBHBIX JIE]1 0 HAPYIIEHUSX 3aKOHA MUPOBOH CY/1bs MPEACE1aTeIbCTBYET
B noJuieickoM cyae. OH Takxke OTBeUaeT 3a MpeICceAaTeNbCTBO B Cye0HOM Koyterun TpulyHana no
TpyAOycTpoicTBY (cTaThs 33 3akoHa Ne 446 ot 16 mas 1946 r.), 3a BOIpOCHI 110 CIIOpaM, CBA3aHHBIM
¢ nzbpanuem npodcoro3a padboTHUKOB (3akoH 459 ot 19 uromst 1947 1.).

B ortmmume ot Cyna mepBoil MHCTaHIIMH, KOTOPBIH oOjagaeT oOINei IOpUCAUKIIMEH, MUPOBOM
CY/Ibsl MOKET BBIHOCUTH PELIEHHMSI 110 BOIIPOCAM, KOTOPbIE KOHKPETHO EMY ITOPYYEHBI 3aKOHOM.

Cyn nepBoit uncrauuuu (Le Tribunal de Premiére Instance)

Opranuzanus W JA€ATEIbHOCTh CyAa IMEepBOM HHCTAHIMM periiaMeHTupyeTrcs: 3akoHoM «O0
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YOpaBJICHUH W OpraHm3anuu cyaeoHoi cuctemb» Ne 1.398 or 24 utons 2013 r. u yacThio BTOpOI
rpakIaHCKO-TIporieccyaabHoro kojaekca Kusukectea Monako (Code de procédure civile).

Cyn nepBoii MHCTAaHLIMU MNPEACTABISAET COOON KOJIJIETHAIbHBIA CyJ|, KOTOPBIM 3aCIyLIMBAcT
rpaX<IaHCcKUe Jiena (Cy IepBOM HHCTaHIMK) U YTOJIOBHBIE 1€1a 0 MUCAUMHUHOPAX (MEJIKUX YTOJIOBHBIX
MPECTYIUICHUSIX ) (MCTIPABUTEIIBHBIN CYI).

Takum 06pa3om, Bce CyJlibH, 3acellaloliye B CyJle NepBOl MHCTAHIIMK, MOTYT 3aCiIyllINBaTh Kak
Ipa)IaHCKHE, TaK U YTOJIOBHBIE J€a.

Cyn nepBoil MHCTaHLIMU 3aCIyLIMBAET BCE IPAKIAHCKUE WIIM KOMMEPUYECKUE JIE1a, KOTOPBIE 110
CBOEH NMPUPO/E WIN LIEHHOCTU (CTOMMOCTb HcKa Oobiie 4600 eBpo) BBIXOJAT 3a paMKH FOPUCIAUKLIUI
MHUPOBOT'O CyJbH.

Cyn nepBoii HHCTaHLIMU pacCMaTpUBAET BCE JI€J1a, OTJINYHBIE OT TEX, 10 KOTOPbIM BepXxoBHbIN Cy ]
WM Ipyroi ¢y o0naiaeT IOPUCAUKINEN B COOTBETCTBUU C KOHCTUTYIIMEH MU 3aKOHOM.

KacarenbHO aneuisMOHHOIO CyJIONPOM3BOACTBA CyJ IE€PBOM HHCTAaHLMHM pPAcCCMaTpUBACT
pELIEHNs, BEBIHECEHHBIE B IEPBOM MHCTAHIIUM MUPOBBIM CYbEH.

WcnpaBUTenpHBIM CyJ 3aciIylIMBacT B IE€PBOM MHCTAHLMHU, BCE IPECTYIUIEHUS, KOTOpBIE
OTHOCSITCSI K KaTETOPUU TSKKUX MPECTYIJICHUHM, HaKa3aHUs 32 KOTOPbIE OIPaHUYEHBI MSIThIO F0JIaMU
TIOPEMHOTO 3aKIIOYCHUS U MakcUMalbHBIM mTpadoM B pazmepe 90 000 eBpo, a Takke MeIKue
[IPaBOHAPYILIEHHs, KOTOpbIE CBSi3aHbl € 0oJiee CEpbE3HBIM IMPECTYIJICHHEM U MPECTYIUICHUS,
COBEPLICHHBIE HECOBEPUICHHOJIETHUMHU IIPH YCIOBHM, YTO OHM HE IIOJBEPIalOTCs YIOJOBHOMY
IIpECIEA0BAHNI0 OJJHOBPEMEHHO CO B3pOCIBIMU. B aneuisiiiMoHHOM NOpSAKE WCIPaBUTEIbHBIN CyJ
paccMaTpuBaeT pelIeHMs], BBIHECEHHbIE TIOTULEHCKUM CYyIbeil.

Bce ciymanus B cyie nepBoi HHCTaHIIMM IPOXOIAT MO IPEACENATEIBCTBOM TPEX CyEH.

TpubyHas COCTOUT U3 OJHOTO MPE3UJEHTA, OAHOTO WM JBYX BHULE-TIPE3UJEHTOB U OJHOTO WU
HECKOJIbKUX TJIABHBIX CyJIed, Cyled U TOMOITHUKOB cyae. Cya MMeeT TOJbKO OJIHY IMajary.
[Ipe3uaeHT MOXKeT AeerupoBaTh CBOM MOJTHOMOYMS OJHOMY U3 BUIIE-TIPE3UIEHTOB UIIH CYbE.

i paccMoTpeHHs 1ena Bce 3asABICHMS JOJDKHBI HANpPAaBIATHCA B TPaKIAHCKUN CyJ TEPBON
MHCTaHILUH. 3aTeM Cy1eOHBIM MPUCTAaBOM HAIPABIISETCS YBEJOMIICHNE, KOTOPOE COECPIKUT:

— HasBanue tpubyHana, KOTOpbIii Oy1eT 3aciIyIMBaTh JIENO.

— Jlata 1 BpeMms 3aceaHus Cy/a.

— Wms genoBeka, KoTopoMy OyJIeT BpyUeHO YBEJOMIICHHUE.

— IIpeamer ucka u KpaTkoe U3JI0)KEHNE OCHOBAaHUM.

OOBIUHBIN CPOK YBEIOMIICHHSI O BBI30BE B CY]I UEJIOBEKa, IPOKUBAIOIIET0 B MOHAKO, COCTABISAET
1IecTh JHEH. DTOT mepuoa MoxeT npoanesBaTses 10 30, 60 uam 90 1HEel B 3aBUCUMOCTH OT TOTO, TA€
nMeHHO B EBporie min Ha Apyrux KOHTUHEHTAX HaXOUTCs JIUI0, KOTOpoe OyJeT BbI3BaHO. [Ipe3unent
CyJla UIMEET MPaBO COKPATUTD ATOT NEPUOJ, €CIIU 00 ITOM MOMPOCHT.

CTOpoHBI MOTYT MpeACTaTh Mepe] CyAOM JIMOO JIMYHO, JIMOO B JIMIE aJBOKaTa-3alllUTHHKA,
3apEruCTPUPOBAHHOIO B COOTBETCTBYIOIIEH KOJUIETHH a/IBOKATOB.

Ha Bcex caymaHusx CTOPOHBI MOTYT IIOPYYMTh 3aIIMTy CBOEro Jejla  IOPHUCTY,
3apeructpupoBanHomy B Komnernn anBokatoB 3a pyOexxom. B 3ToM ciyuae mnpenBapuTenbHOE
paszpelleHue npe3uieHTa cyia, KOTopoMy fepesiaHo Jejio, HeoOX0UMO JJisi TOTO, YTOOBI 3TOT aABOKAT
MOT XOJaTaliCTBOBATh IEpe] CyaaMu MOHaKo.

CropoHa MOXXET 3alMIIaTh ce0s cama, 3a UCKIIOUEHHEM CIy4yaeB, KOT/Ia CyJ 3alpeTHl 3TOMY
JIMILY 3TO JIeN1aTh, IPU3HAB, YTO YMOLUH WM HEONBITHOCTb MPENATCTBOBAIN Obl apI'yMEHTUPOBAHHOMY
U3JI0KEHUIO CYTH JIEJIa.

B Monako k npoecCHOHaIBHBIM CYIbsIM, 3aCEAAI0LIIM BpEMsI OT BPEMEHHU, OTHOCSTCS T€ CY/bH,
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KOTOpBbIE 3acellaloT B OCOOBIX CyJax, COOMpPAIOLIMXCS JMIIL BpeMs OT BpeMeHHM. K TakuMm cynam
otHOocaTcs: CyJl o mepecMOTpy CyAeOHBIX pelleHni (KaccarimoHHbIN cya) u BepxoBusiii cya. Cyapu
HE 3acelal0T Ha MOCTOSIHHOM OCHOBE, a paboTaloT B paMKax OCOOBIX CECCH M IOJy4aroT
BO3HArpa)<JICHUE 3a BBIIIOJIHEHUE 3a/]]a4 U TOHECEHHbIE u3aepkKu. Eciu unensl Cya no nepecMoTpy
CyJeOHBIX pelIeHuH (KacCallMOHHOrO cysa) B OOJIBLIIMHCTBE CBOEM SIBISIOTCS MPOQecCHOHATaMH,
cornacHo ompeneneanto CEPEJ, To wiensl BepxoBHOTO cyma BBIOMparoTCs M3 4HCIA «0CO00
KOMIIETEHTHBIX I0pUCTOBY (CT. 2 moctaHoBieHus Ne 2. 984 ot 16 ampens 1963 rona «O6 opranuzanuu
1 GYHKIMOHMPOBAHUHU BepxoBHOTO cynay). JlaHHBINH TPUHIKII IPEANOoaraeT, YTo WieHbl TpuOyHaa
HEe BCErJa SBISAIOTCS «JIMIIAMH, MPOLIENUIMMU CHEelMaIbHOE O0ydeHHe A BEAEHUs CyJercKoi
NEsITeIbHOCTH U 3aHUMAIOLIMMHUCS €10 3@ BO3HAIPaXKICHUEY.

K 3agauam HenmpodeccnoHanbHBIX Cyieil B MOHAKO OTHOCSATCS: TPYJOBBIE CIIOPBI, KOMMEPUYECKHUE
CIIOpBl, a TaKXe HEKOTOpbIE CyJeOHbIE JeNla, CBSI3aHHbIE C CEMEHHBIM 3aKOHO/AaTeIbCTBOM. Kpome
TOr0, MUPOBOH Cy/Ibsi OTHOCUTCS K HEMPO(ECCHOHAIBHBIM CYIbSM.

Heo6xonumo 3amMeTuTh, 4TO B MOHAKO CYyLIECTBYET TaK Ha3blBa€MbIH «CyJl MPHUCSHKHBIX» —
VYTrooBHBI Cyl, B paMKax KOTOPOro JEHCTBYIOT TpO€ IPUCSIKHBIX 3acenareiied, KOTOpbIE
BBIOMPAIOTCS CITyYaifHBIM 00pa30oM U3 U30HpaTeIbHBIX CIMCKOB KHshkecTBa.

B Monako npaBa 1 0053aHHOCTH CyJiel 3aKperieHsl B 3aKoHe «O craryce cyn1e0HbIX opraHosy» Ne.
1.364 ot 16 Hos6ps 2009 r. OgHako HEOOXOAMMO 3aMETUTh, YTO, COTJACHO CT. | IOJOKEHHUS
HACTOSILEr0 3aKOHA NPUMEHSIOTCA JHIIb K MPO(EeCcCHOHAIBHBIM CYIbsIM U HPOQecCHOHATBHBIM
CYJIbsIM, 3aC€IAIOIIKUM BpEMS OT BPEMEHH.

CornacHo ct. 6 n1000H Cyabs-KaHIUAAT, MPOILISAIINN CHEeIHalIbHbII 0TOOp, UMEET MpaBo Ha
IIOJIyYE€HUH JOJDKHOCTH CyAbH WIIH NIPOKYpOpa.

CornacHo cT. 7 Bce cyabH HecMeHsieMbl. M3 3TOro HCX0uT, 4To 06€3 ero Corjacus Cy/bsi He MOKET
MOJIYYUTh HOBYIO JIOJIKHOCTB, J1aXK€ €CIIM OHA BBIILIE €r0 HbIHEIIHEH.

CornacHo cT. 9 QyHKIIMU Cy/AbM HECOBMECTUMBI C (PYHKIMSIMH Yi€Ha HallMOHAJIBHOTO COBETA,
YJieHa 3KOHOMHUYECKOT'0 U COLIMATBHOTO COBETA, TAKXKE JESITEIbHOCTh Cylell HECOBMECTHMA C JIF000M
MIOJINTUYECKON JESITENbHOCTHIO, Kak B MOHako, Tak U 3a npeaenamu Kusoxecrsa.

B cootBerctBuum co ct. 10 cyaps He HMMeEET MpaBa 3aHUMATHCS JIOOOM KOMMEPYECKOM
JeSITeIbHOCThIO WM MHOW OIJIauMBAaEMOM JEsITeIbHOCTHIO 32 MCKIIIOYEHHEM IPENoaaBaTeIbcKoi ¢
pazpemenust Cekperapst roctunuu (ct. 11).

Cyzapu 1 poKypopbl HE NMOAJIEKAT CHENUATIBHOMY YTOJIOBHOMY CyIONPOU3BOJCTBY U HE UMEIOT
0COOBIX UIMMYHHUTETOB.

DTHYeCcKre HOPMBI, KacaroIlIrecs paB M 00s3aHHOCTEH Cy/ieH, 3aKperieHsl B 3akoHe «O craryce
cyneOHbix opraHoB» Ne 1.364 ot 16 nostOpst 2009 r. (uacte II «IIpaBa u obs3aHHOCTH Ccynell u
mpokypopoB») u B mpukasze Ne 2013-17 or 12 wmrona 2013 roma «O Mepax 1O yKpEIUIEHUIO
OOIIECTBEHHOTO JIOBEpUsI K UYECTHOCTHU, OECHpHUCTPacCTHOCTH U 3(PPEKTUBHOCTH COTPYIHUKOB
CyeOHBIX CITYKO».

B cooTBeTcTBHM C MpaBUIIaMU CYJIbSIM 3aIIPEIIEHO YYacTBOBAThH B JIEATEILHOCTH, KOTOpas OyeT
MeIaTh UM OCYUIECTBISTh CBOM HemocpeAcTBeHHble (yHKuuu. Kpome Toro cyapu o00s3aHbI
cOOJII0AaTh CEKPETHOCTh B OTHOIIEHUH JTIOOBIX (DaKTOB MM MH(OPMALIUK, KOTOPOH OHU BIAJCIOT B
CBSI3M C OCYIIECTBIIEHUEM UMH CBOUX ITOJTHOMOYHUH.

B cootBercTBHHM co cT. 27 3akoHa «O cratyce cyneOnbsix opranon» Ne. 1.364 ot 16 Hos6ps 2009
r. (B pegakuuu ot 28 mas 2015 r.) mpeTeHAEHTHl HAa IOJDKHOCTH CyAeH (IIepBOHAYAIBHO CYJIbU-
pedepenaapusi) TOJDKHBI COOTBETCTBOBATH CJICTYIONIAM TPEOOBAHHSM:

— OBITh MOHETACKaAMU,
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— BO3pACT HE MeHee 23 JieT;

— 007a1aTh BCEMU TPAXKAAHCKUMHU M MTOJTUTHYECKUMHU MTPABAMHU;

— MMETb XOPOILINUH XapaKTep;

— MMETh IOpUANYECKOe 00pa3oBaHue U 00IaaTh 3HAHUEM (PPAHITy3CKOTO S3bIKA;

— COOTBETCTBOBAaTh  MEIWLMHCKUM  TIOKa3aTelssM  JUIs  BBINOJIHEHHUS  HEOOXOIUMBIX

poeCCHOHAIBHBIX (DYHKIINH;

— cJIaTh KOHKYPCHBIH SK3aMeH.

Bo mHorux crpanax — unenax Cosera EBpomnbl /i TOro, 4ToOBI CTaTh CyAbEeil HEOOXOIUMO ClIaTh
CTEUMANbHBIA KOHKYPCHBIH 3K3aMEH W/WIM 3aHUMATbCs IOPUANYECKOH JIEATENIbHOCTBIO B TEUCHHE
JUINTEIBHOIO mepuosa BpeMeHu. B MoHako, mocie Toro kak KaHIuJaThl MPOLUIM BCTYNUTEIbHbBIN
9K3aMEeH JUIs CYJeH U 10 X OKOHYATEIBHOTO HA3HAYEHUSI Ha JJOJKHOCTD, CYJIbU-KaHIUAAThI 1OJKHBI
MOJIyYUTh OMBIT pabOTHI B KauecTBe pedepenaapus (cTaxepa, BCHOMOrareabHoro cyasn). [locae aToro
OHM Ha3HAYaIOTCA HA TOJDKHOCTH J0 BBIX0J1a HA TIEHCHIO (B 65 1eT).

[TepBoHavansHOE 00yUeHUe cyaeli B MOHAKO SIBIISICTCS 0053aTEIHbHBIM ITPOIIECCOM IS ITOTYICHHSI
ctaryca cyapu. OHO CBSI3aHO C MMPOXOKICHUEM CTAXHPOBKHU B CyJie B KauecTBe pedepeHaapus.

["ocynapcTBEHHOTO YUpexKACHUS IS TIOATOTOBKH CYJIEOHBIX paOOTHUKOB HE cyliecTByeT. OHaKo
ecTb (aKyJabTaTWBHAS HEAETbHAs NpPOTpaMMa HEMPEPHIBHOTO MNPOPECCHOHATBHOTO OO0yYeHUs,
opranu3oBaHHas (paHIily3ckoi mkomoi ENA. [y yacTHBIX (paHIly3CKHX MarucTparoB, KOTOpPbIE
obutn HazHaveHsl mocie 2001 roga, mporpamMmma HENpPEPHIBHOIO OOY4YEHHS CPOKOM | Hezdens B Tof
sBigercs ooszarenbHON. 3akoH Ne 1.382 (20 uronst 2011 roma) o npeaynpekIeHHH U pearupoBaHUU
Ha KOHKPETHbIE HApYIIEHUS COJEP’KUT CHELMATU3MPOBAHHOE OOyuYeHHE KaJpoB IS CyJeOHOM
CUCTEMBI.

HezaBucumo ot ycnoBuil noadopa BakHO, YTOOBI OpraHbl, KOMIIETEHTHbIE B 00JacTH mojadopa
Cyled, HUMENH OIpPEAEICHHYI0 CTENEeHb HE3aBUCHUMOCTH. B MoHako Ha3zHaueHue cyJnen
OCYILIECTBIISIETCS TI0 CYBEPEHHOMY OpnoHaHCy KHs3s8 Ha OCHOBe oTUeTa M NPEUIOKEHMS CEKpeTaps
FOCTULIMH MOCJI€ KOHCYJIbTAlUM ¢ BBICIIMM COBETOM Cyzieil U1 TPOKYPOPOB.

[Topsinox Ha3HaueHus cyaeil perynupyercs 3akoHoM «O craryce cyaeOHbIX opranoB» Ne 1.364.
OnHaKo MpH TOM HEOOXOAMMO MPOBOANUTE PA3IMUYMS MEXK/Ty HAI[HOHAIBHBIMU CYAbSIMU U3 MOHAKO U
(bpaHIly3cKUMH CYIbSIMH, OTIpaBIEHHBIMH Ha pabory B KHskecTBO mpaButTenbcTBoM DpaHIUU.
Cratpu 27-32 BILIEYIIOMSHYTOTO 3aKOHA OIPENESIOT YCIOBHS sl Ha3HaUeHUs cyaeil u3 MoHako.

C 2009 roma cyapu MoOHAaKO Ha3HA4YaJIMCh Ha JOJHKHOCTh HMCKIIOYMTENIBHO HAa OCHOBAaHUU
MIPOXOXKICHHUS KOHKYpCa, KaK 3TO MPeyCMOTpeHO B yacTH [V BbllIeHa3BaHHOTO 3aKOHA (paHee CybH,
SBJIABIIMECS TpakgaHaMu MOHaKO, KOTOpPhIE OKOHYWIM (DPAHIY3CKHH FOPUANYECKUNA KOJJIEIK —
L'Ecole Nationale de la Magistrature, Ha3Ha4aIUCh Ha JOJDKHOCTh HA OCHOBAHUH MX KBaTU(DUKAINN).
OObsBIIeHNE 0 KOHKYpCE MPOUCXOIUT 10 MOPYUYEHHUIO CEKpeTaps JenapTaMeHTa FOCTHIIMU, KOTOPBIN
YKa3bIBaeT:

— KOJIMYECTBO BAKaHTHBIX JOJIKHOCTEH;

— CPOKH I0J]auu 3as1BOK, a TAK)KE HEOOXOTUMBIX JOKYMEHTOB;

— KOJIMYECTBO, CPOKU U YCJIOBHS MPOBEACHHS MUCBMEHHBIX M YCTHBIX TE€CTOB, MUHUMAJIbHBIN

cpenHui 6as, a TaKk)ke KMEHa M paHTH WICHOB KBaJM(UKAIIMOHHOW KOMHUCCHH.

ITo okOHYaHMM CPOKOB MOJAYU 3asiBOK, CEKpPETaph AENapTaMEHTa IOCTULIMU COCTABISAET CIUCOK
KaHJUJATOB, KOTOPHIM DPAa3pelIeHO Y4acTBOBATh B KOHKYPCE, M PEIIAET, KOTJa U TAE JOJDKHBI
MPOBOANTHCS UcTbITaHud. [locie mpoxokaeHus: oToopa Ha OCHOBE MPOTOKOJIOB, MOATOTOBIEHHBIX
KOMUCCHEH, cekpeTaphb JenapTaMeHTa IOCTHIIMH MTOATBEPKIaeT pe3yIbTaThl KOHKYpCa.

Foundations of the judicial system of the Principality of Monaco
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Kputepuu a1 ydyactusi B KOHKypce yka3aHsl B €T. 28 3akoHa «O craryce cyne0HbIX opranony Ne.
1.364. «KoHkypc sIBASI€TCS OTKPBITHIM ISl KaHAMIATOB, OTBEYAIOIIUX CIEAYIOIIMM YCIOBUSM: OHHU
JOJDKHBI OBITH MOHETAaCKaMH, JIOJDKHBI 00J1a/1aTh BCEMH TPAKIAHCKUMHU U TOJIUTUYECKUMU MTPABaMHU,
UMETh XOpOIIMH XapakTep, COOTBETCTBOBATb MEAMLIMHCKUM IIOKAa3aTeNIIM JJIs BbIIOJHEHUS
HEO0OXOIUMBIX TPO(HEeCCHOHATBHBIX (YHKIHMM, JOCTUIIIM Bo3pacTta 21 roj, MUMEIT HOPHINYECKOe
o0Opa3oBaHue, HE HIKE OaKalIaBpCKOTO.

[Tpotins KOHKYpPCHBINM 0TOOP, KaHIUAATHI TOJDKHBI TOCENATh (PPAHITY3CKHIA KOJUIC/HK MOATOTOBKH
topuctoB. OOyueHue B Kojuteke utest 16 mecsies. [locne mpoxokaeHus KOHKypca U 00yueHus B
KOJUIE/DKE, MPETeHJIEHThl Ha JOJDKHOCTh CyAbH-pedepeHaapus AOKHBI OyIyT COOTBETCTBOBATH
TpeOOBaHUSAM, U3JI0KEHHBIM B IPEbIIYIIEM ITYHKTE.

[TpakTika paboThl QpaHIly3CKHX Cyled B MOHaKO OCHOBaHA Ha JBYXCTOPOHHEM COTJIAIICHHH
Mexny @pannueit 1 Monako (KoHBeHLus o B3auMHOM mpaBoBoi nmomouiu oT 21 cents0ps 1949 r.
(Bctynuna B cuiy 22 pekabps 1952 r.) (Ordonnance n. 106 du 02/12/1949 rendant exécutoire la
convention relative a l'aide mutuelle judiciaire entre la France et la Principaut¢é de Monaco)).
YBemomIIeHHE 0 BAKAHTHOM JOJDKHOCTH HAIIPABIISETCS CyIeOHBIM BiacTaM PpaHINH, KOTOPbIE 3aTeM
OTOMPAIOT KAaHIUIATOB M HANPAaBISIOT CHHCOK B JemapTaMeHT toctuimu KuspkectBa. Kanmuaar,
BBIOpaHHBINA BIacTIMH MOHaKo, Ha3HAYAeTCA Ha JOJDKHOCTh Ha OCHOBE CYBEPEHHOT'O OpAOHAHCA, a
3aTeM MPUCOEAMHSETCS K psanaM cyned u3 Monako. @paHIly3CKHE CyAbH, OCYILIECTBISIOIINE
NeSTeNbHOCTh B MOHaKo, y)Xe MpOLUId MpoLeAypy OTOOpa M Ha3HAYeHHUs, ACHCTBYIOLIYIO BO
Opannun. OtnpaBka Ha paboTy B KHSKECTBO OCYIIECTBISETCS CPOKOM Ha 3 rojila U MOXET OBbITh
BO300HOBJIEHa TOJBKO OAMH pa3. Ilocne onm Bo3Bpamarorcs Bo ®dpanmuio. B mepuon pabotsl B
MoHako, ux JesTeIbHOCTh Peryaupyercs 3akoHoM «O craTyce cyaeOHbIX opraHoBy» Ne 1.364.

Cyznpu Ha3HAYarOTCs HA HEOIIPEIEICHHBIN CPOK U MOKUIAIOT CBOM MOCT TOJIBKO, €CJIM OHU YXOZSAT
B OTCTaBKY MJIM YXOJST Ha IEHCHIO (YCTaHOBJIEHHBIN 3aKOHOM BO3pAcCT BbIX0/1a HA IEHCHIO COCTABIISET
65 ner), wiM B cilydae NPUHYIUTEIBHOTO BbIX0/1a HA MEHCUIO, UM YBOJIBHEHMS 10 JUCIUILIMHAPHON
IIpOLEaypE.

B Monako neiicTByeT kBaM(pUKaMOHHAsE KOMUCCHUS, OTBEYAIOLIast 3a pe3yIbTaThl KOHKYPCHOTO
9K3aMeHa 110 MOATOTOBKE cy/eil. B cocTaB koMuCCHM BXOJAT: EPBBIN MPE3UIEHT KaCCAIlMOHHOTO Cy1a
WIM ero / ee 3aMecTUTeNlb, WCHOJHSIOUINN OO0S3aHHOCTH MpeicenaTeis; NepBbId MPEe3UACHT
arneJuIILIMOHHOTO CyJla WIK ero / ee 3aMeCTUTENb; TeHepallbHbIA MPOKYPOpP WK €ro/ee 3aMeCTHTEIb;
NPE3UJICHT CyJa MepBOM MHCTAHIIMU WM €ro/ee 3aMeCTUTelNb; TPOEe JIMI, BHIOPAHHBIX CEKpeTapemM
JenapTaMeHTa IOCTHIIMM Ha OCHOBE MX BBICOKOM KOMIIETEHLIMH, BKJIIOYas JOLEHTa (paHIy3CKOro
IOPUANYECKOT0 KOJIJIEIKA.

["ocynapcTBO HMeET BO3MOKHOCTh IPUMEHHUTD B TEUEHHE (PUKCUPOBAHHOTO CPOKA BO3MEIEHHE CO
CTOPOHBI CY/IbU ITyTeM CyZeOHOr0 pa30rpaTebCTBa B clyyae Ipy0oro 1 HeONpaBIaHHOTO HapyIIEHUsS
MpaBWI, PEryJIUpPYyIOIIMX HCIOJHEHNE CYAeOHbIX O00sS3aHHOCTEH. OTa BO3MOXKHOCTH SBIISETCS
UCKIIIOYUTENIbHO ¥ B  OOJNBIIMHCTBE CIIy4aeB €IWHCTBEHHOM CaHKIMEW B OTHOLIEHUU
JUCLUILIMHAPHBIX BOIIPOCOB.

OpraHom, OTBETCTBEHHBIM 32 BO30YKJeHHE IUCLHUILIMHAPHON MPOLEAYyPbl B OTHOUICHUHU CYAEH,
spigercs Cekperapb IOCTUIINU.

IIppuMeHeHre JUCHUIUIMHAPHBIX TOJHOMOYMK BO3JIOKEHO Ha Bpelcmmil coBeT cyned u
IIPOKYPOPOB.

B cootBetcTBUE cO cT. 46 3akoHa «O craryce cyneOHbix oprano» Ne 1.364 ot 16 nHosi6pst 2009 .
CyZ1bsl, KOTOPBIN TIPH UCTIOJTHEHUN CBOMX 00sI3aHHOCTEH HAPYIITWII MTOJIOKEHHUS CT. 44 3aKoHa (0TKa3 OT
BBITIOJTHEHUSI CBOMX OOS3aHHOCTEH, HapyIIeHHE CBOEH 4EeCTH M JOCTOMHCTBA, HEOOXOAMMBIE IS
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UCIIOJIHEHUSI CBOMX OO0s3aHHOCTEH), MOXET MOJBEprarbcsi AMCHUIUIMHAPHOMY pa30oMpaTebCTBY,
KOTOPOE€ MOJKET IIPUBECTH, B COOTBETCTBUU €O CT. 20 3aKOHA, K IPUMEHEHHUIO OJHOM U3 CIIEeTYIOIIUX
CAHKIIUU:

— BBIFOBOP C 3aHECEHUEM B JIMYHOE JIEJI0;

— MOHMXXEHUE B JJOJDKHOCTH;

— perporpaaanus (Bo3BpaT Ha MPeAbIIyLYI0 JODKHOCTD);

— OTMEHA BceX CyAeOHBIX (PYHKIMI Ha MaKCUMalbHbII CPOK B OJIUH TOJ;

— aBTOMAaTUYECKUI BBIXOJ] HAa IICHCHUIO;

— CHATHUE C JIOJKHOCTH.

Kpome ToOro, BpemMeHHass OTMEHa BCeX CyACOHBIX (YHKIMHA B TEUYCHHE MAaKCHMAJIbHOTO
TPEXMECAYHOI'O CPOKA MOXKET ObITh HAJ0XKEHA B KAUECTBE JIOMOJIHUTEIILHON CAaHKIMU K TEM, KOTOPbIE
MPEAYCMOTPEHBI B IIYHKTax 2 U 3.

3akJIoueHue

CraTbs IOCBSLIEHA OCHOBAM CyJIe0HOM cucTeMbl KHsKecTBa MoHako. KOHCTUTYIMOHHBIE OCHOBBI
opranuzanuu cyneOHoil Biactu KuspkectBa Monako ompenenensl B [naBe 10 «IIpaBocynue»
Koncrurynun KuaspkectBa Monako, npunsaToit 17 nekadbps 1962 rona.
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Abstract

The article is devoted to the basics of the judicial system of the Principality of Monaco. The
constitutional foundations of the organization of the judiciary of the Principality of Monaco are
defined in Chapter 10 "Justice™ of the Constitution of the Principality of Monaco, adopted on
December 17, 1962. Thus, the provisions of Chapter 10 of the Constitution of the Principality
establish the principle of "delegated justice"”, according to which the judicial power belongs to the
Prince, who fully delegates his powers to the courts and tribunals (Article 88). (In the administration
of justice, the only powers vested in the Prince are granting pardons and amnesties (art. 15)). The
judiciary administers justice on behalf of the Prince (art. 88). This transfer of powers is in line with
another fundamental principle of the rule of law — the separation of administrative, legislative and
judicial functions, which is also enshrined in the Constitution (art. 6). The Constitution of the
Principality guarantees the principle of judicial independence (art. 88). In order to ensure the
independence of the judiciary, the Constitution also states that the organization, competence and
activities of the tribunals, as well as the status of judges, are established by law (art. 88). The
Constitution of the Principality determines the jurisdiction, competence and basis for the formation
of the Supreme Court (arts. 89, 90, 91). The Constitution of the Principality specifies that the
organization and activities of the Supreme Court of the Principality are determined by the Sovereign
Ordinance (art. 92).
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AHHOTAIIUA

CraThsi NOCBAILIEHA aHaJIM3y JOTOBOPHOM  IMPaBOCHOCOOHOCTH  MEXIyHapOIHbBIX
opranuzaiuii. Jlro6ass MexayHapoJHas OpraHu3alus CO3/aeTcs A pealu3alid KOHKPETHBIX
Lenerd W 3a]ad, 4To SIBJISETCS INOATBEP/KICHUEM HAIWYMSA y MEKIyHapOJHOM OpraHu3alnuu
XapakTEepHOM Uil  KaKAOM M3 HUX KomnereHuumu. KoMIeTeHnus  XapakTepusyer
IIPABOCIIOCOOHOCTH CyOBEKTOB IIPaBa, B TOM YKCIIE MEXTyHAPOAHbBIX OpraHu3anuii. JIums B ToM
cllyyae, €ClIM OpraHu3anus OyJeT OCYLIECTBISATh CBOIK JAEATENbHOCTb B COOTBETCTBUU C
YCTaHOBJICHHOW KOMIIETEHIIMEH, BCE €€ IeHCTBUS OyAyT CYUTAThCS IPaBOMEPHBIMU. JloroBOpHast
MIPaBOCIIOCOOHOCTh MEKAYHAPOJHBIX OPraHU3AIMI XOTh U ONIPEAEIAETCS yUpEeAUTEIbHBIM aKTOM
OpraHu3aiuu, o0Ias MpaBoCOCOOHOCTh 3aKII0YATh J0TOBOPBI HE MOKET 3aBHCETh TOJIBKO OT
rocyJapcTB-ujJeHOB. BakHO OTMETHUTH, YTO TOCYAApCTBA-UJIEHbI HUMEIOT IIPaBO YyKa3aTb B
YUYPEIUTEIbHOM JTIOKYMEHTE BO3MOYKHOCTh Pa3/elICHHs] OTBETCTBEHHOCTH B CIIy4ae HapyLICHUS
0053aTEeIBCTB UX MEXIAYHAPOAHON OpraHu3aluen.

JJ1si DMTHPOBAHMSA B HAYYHBIX HCCIEI0BAHUAX
Yysaxus [1.U. JloroBopHas mpaBocroCOOHOCTh MEKAYHAPOIHBIX opranu3anuii // Bompocsr
poccuiickoro W MexayHapomHoro mpasa. 2023. Tom 13. Ne 6A. C. 83-91. DOI:
10.34670/AR.2023.95.57.011

KiroueBrble ciioBa
JloroBopHasi mpaBocrnocooHoctb, OOH, mexayHapoaHas OpraHu3aiusi, MHOIOCTOPOHHHE
OaHKHU pa3BUTHSL.
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Beenenue

[Tpu n3ydennn GpyHKIIMOHUPOBAHUS MEXTyHAPOAHBIX OPTaHU3aINH, BOZHIUKAECT BaXKHBII BOIIPOC,
MOTYT JIM OpraHU3aliy 3aKJIF04aTh MEXIyHApPOIHbIE JOrOBOPHI M HA Kakoil ocHOBe? J[aHHBII Bompoc
HaIpsIMyIO HE 3aTparuBacT rocyJapcTBa-4jJeHOB OPraHU3allU, IIOCKOJIBKY OHM HE MOTYT HAIPAMYO
pEeLInTh, Y4TO JeIaTh, €CJIA OpPraHu3alysa cama HapylaeT JoroBop. JJaHHbIi BOPOC HE MOANIANACT IO
ux opucaukuuio. OxHako, Mo o0ImeMy NpU3HAHUIO, TOCYJAPCTBA-WICHBI MOTYT MPEIOCTaBUTh CBOCH
OpraHM3aliy IpaBo 3aKII0YaTh OMpeIeieHHbIE JOTOBOPBI, HO 00Ias MPaBOCIIOCOOHOCTh 3aKIII0YaTh
JIOTOBOPBI HE MOKET 3aBUCETh TOJIBKO OT FOCYJapCTB-UJICHOB.

BaxxHO OTMETUTB, YTO rocyJapcTBa-4jeHbl UMEIOT IIPABO YKa3aTh B YUPEAUTEIBHOM JOKYMEHTE
BO3MOXXHOCTb Pa3/I€JI€HUs] OTBETCTBEHHOCTHU B CiIy4ae HapylIEHUs 0053aTeIbCTB UX MEXIyHApOAHON
OpraHuzalyei, Ho OH1 He 00JIaJatoT MPSIMBIM KOHTPOJIEM 32 Te€M, OYET JIM Ha OpraHU3al1Io HaJ0KeHa
OTBETCTBEHHOCTh WJIM HET.

OcHoBHOE coaep:xaHune

B cBs13u ¢ 3THM Bompoc 0 ToM, OYIyT U MEXIyHApOAHbIE OpraHU3aIiK (GaKTUIECKH BCTYIATh B
MEXyHapOAHbIE 005S3aTeLCTBEHHBIE OTHOILICHUS, OBUIM TNPEAMETOM CEPhE3HOTO OOCYKICHHUS.
Hpyrumu cioBamy, 0O0JaJal0T JM OpPraHU3alMM BO3MOXXHOCTBIO CAMOCTOSATEIBHO 3aKJII0YaTh
JIOTOBOPBI HJIK 7K€ OHU UMEIOT Ha 3TO MPABO JIUIIH B TOM CIIy4yae, eI OHH KOHKPETHO YIIOJIHOMOYECHBI
310 gaenarb? Ecnm ke BTOpoe, TO, Kak OOBSCHUTH BO3HHKIIME JOTOBOPHBIE 0053aTENbCTBA
MEXIyHapOAHBIX OPraHU3alli, €CIIM Y HUX HET Ha 3TO SIBHBIX MOJTHOMOYUMNA?

B noxkymeHTax Oojee paHHHUX OpraHM3alUil HE COAEPKAIOCh KOHKPETHBIX IOJIOXKEHUH B
OTHOLICHUM 3aKIIOUEHHs] MEXIYHapOAHbIX JoroBopoB. Haumbosee sApkuii JOKyMEHT — 3TO
yupeauTenbHbii nakT Jlurn Hamuit. OTcyTCTBHE KOHKPETHOTO MOJIOKEHUS B BBIIIIEHA3BAHHOM IAKTE
ObUIO OJTHOM M3 MPUYMH, TIOYEMY HEKOTOpbIE CYJbU MEXIyHapOIHOrO CyAa MO Pa3jIMYHBIM JelIaM,
cBs3aHHBIM ¢ FOro-3amagHoil A¢dpukoil, ycTaHOBIIN, YTO NAKT HEJIb3s paccMaTpUBaTh Kak JOTOBOP
mexay FOxuoi Adpuxoit u Jluroit Hanuit. ITo nx MHEHHIO, JOTOBOpPHAsT KOMIIETEHIIUS CO CTOPOHBI
Jluru Hanuit oTCyTCTBYET B CHIIy TOTO, YTO OHA HE MpeayCcMOTpeHa mojoxeHusimu makra [Higgins,
1963].

B Hacrosiiee Bpemst H3BECTHO, UTO MEXTyHAPOIHbIE OPraHU3AI[MH MOTYT 3aKJI04aTh J0rOBOPBI,
XOTsl CYLIECTBYIOT OIPEIEIICHHBIE Pa3HOIJIACHsl OTHOCHUTEIBHO TOrO, U3 YEro MCXOOUT JlaHHas
JIOTOBOpPHAsl CIIOCOOHOCTb, B Cllydyae OTCYTCTBHMSI B YUPEOUTEIbHBIX JOKYMEHTaX TaKOH SBHOM
KOMITETEHITHH.

Ha naHHBII MOMEHT dYacTo [ejaeTcs pa3jinuue MEXIy CHOCOOHOCTBIO JeNlaTh 4YTO-TO U
CIIOCOOHOCTBIO 3aHUMATHCA  ONPEACIICHHON JesaTeNbHOCThIO (KommereHnus). IlepBas ©Ooree
abcTpakTHa, 0003HaYaeT OOIYI0 CIIOCOOHOCTh, TOT 1A KaK MOCIeHss 60jiee KOHKPETHA U crieluryHa
[Hartmann, 1971].

OcHOBHasi IO3UIIMS 3aKJIFOYAETCSI B TOM, YTO «00IIasi ClOCOOHOCTh» B KadecTBE aOCTPAKTHOTO
MOHATHSI BBITEKAeT M3 OOBIYHOIO MEXAYHAapOIHOTO MpaBa (MEXIyHapOIHO-IIPABOBOIO OOBIYAs).
Bonpocbl  1OrOBOpHOM  MPaBOCIIOCOOHOCTH — MEXAYHApOJIHBIX  OpPraHU3allMil  MCCIEI0BAINCH
MIPEUMYIIIECTBEHHO B CepeMHE MPOLUIOro crojetus. Tak, Hampumep, KUTaicKuil npodeccop mpasa
Xyurma Ywmy B 1OApPOOHOM  MCCIIENOBAaHUM  CHEHU(GUKH JOTOBOPHOM MPaBOCTIOCOOHOCTH
MEXIyHApOAHBIX OpraHu3anuii B 1966 romy mpuinen K BBIBOAY O TOM, YTO OpraHM3aIusM Oblia
NpEeJ0oCTaBIeHa JIOTOBOPHAs MPABOCIIOCOOHOCTh B CHIIy MEXKAyHapoaHO-TipaBoBoro obwrdyas [Chiu,
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1966]. M3BecTHO, YTO MHOTHE OPraHU3aIMH 3aKIIOYAIOT MEXTyHAPOJIHBIC JOTOBOPHI KakK APYT ¢
JIPYToM, TaK M C TOCYIapCTBAMH U JIPYTUMHU cyObekTaMu mpaBa. B 1986 romy Ob1a npunsta Benckas
KOHBEHLUST O IIPaBe€ 3aKIIOUYEHUS MEXKIYHAPOJIHBIX JIOTOBOPOB MEXIY MEXIyHapOAHBIMU
OpTraHU3aLMsIMH, YTBEPXKAAIONIAsl, YTO «CIOCOOHOCTBY MPOMCXOJUT HEIMOCPEACTBEHHO U3 CaMOTO
MeKIyHapoaHoro mpasa [Zemanek, 1988]. B nmpeamOyne Benckoit kouBeniuu 1986 r. ormeuaercs,
YTO MEXIYHAapOJHbIE OpraHU3ali O00JaJal0T CHOCOOHOCTHIO 3aKIIOYaTh JOTOBOPBL, KOTOPbHIE
HEOOXOAUMBI JJIsi OCYUIECTBICHHUS CBOMX (DYHKIMI M BBINOJIHEHHs cBoux ueneidl. [Ipunumas Bo
BHUMAaHHME, YTO CIIOCOOHOCTH 3aKJII0YaTh MEXIYHAPOJHBIE JOTOBOPHI BBITEKAET W3 OOBIYHOTO
MEXIYHapOAHOIO MpaBa, KOMIETEHIIMS Ha 3aKII0YE€HHE JOTOBOPOB OYAET OCHOBBIBATHCS, INIABHBIM
o0pa3oM, Ha MpaBujIax OpPraHMU3allM, YTO MPUBEAET K TOMY, UYTO opraHuzanus Oyaer oOianaTh
CTIIOCOOHOCTBIO 3aKITIF0YATh MEX/TyHAPOIHbIE IOTOBOPHI HA OCHOBE HOPM MEXKAYHApOIHOTO MPaBa, HO
IIPH 3TOM Yy HEE€ MOXKET HE ObITh KOMIIETEHLIMU Ha 3TO Ha OCHOBE €€ COOCTBEHHbIX ITPaBUII.

BonbIIMHCTBO COBpEMEHHBIX UCCIIE0OBATENEH TPU3HAIOT, YTO OPraHU3AIMHA MOTYT U 3aKII0Yal0T
JIOTOBOPBI, M, YTO KOHKPETHBbIE BUJBI JOTOBOPOB, KOTOPHIE OHU MOTYT 3aKJIIOUUTH, 3aBUCSAT OT HUX
YUpEeIUTENbHBIX JOKYMEHTOB. Takum o00pa3oMm, CHOpEl O CHOCOOHOCTH W KOMIIETCHIIMM Ha
COBPEMEHHOM JTalleé UTHOPUPYIOTCS, TaK KaK KOMIIETEHLIMM Ha 3aKJIIOYEHUE JOrOBOPOB Yy
MEXyHapOAHbIX OpraHU3aluil HE BCErJa OYEBUIHBI, HO CIIOCOOHOCTh 3aKpEIUIEHA 3a HUMHU B CUILY
CBOETO CO3JaHMUSI.

Hecmotpst Ha To, yto KonBenuus 1986 roma Bce emie He BCTynuiaa B CHITy, IOCKOJBKY HE
parudumpoBaHa psAOM CTpaH, OHA MO-TIPEKHEMY PACCMATPUBACTCA B KaUeCTBE OTIPABHOW TOYKU
JUTS aHAJTM3a JIOTOBOPHOM MPaBOCIIOCOOHOCTH MEKIyHApPOAHBIX opranu3aiuii [ Sybesma-Knol, 1985].
Benckas xonBeHius 1986 roga 6suta moaroronineHa Komuccueit mexaynapoaHoro npasa OOH u
NpUHATA Ha KOH(EPEeHINH, TpoXoaAuBILei B GeBpaie u maptre 1986 roaa [Limburg, 1986]. Cnenyer
OTMETUTh, YTO CAMH MEXIyHApOJHbIE OpraHU3al[Ml HEOXOTHO Y4YacTBOBAJIM B pa3padOTKe JaHHOMN
KOHBEHILIUH, OM1acasiCh, YTO KOAU(DUIIMPOBAHHBIN MEK/TyHAPOIHBIM aKT MOKET OTPaHUUYUTh UX CBOOOY
B 3aKJIFOYEHHH JIOTOBOPOB, KOTOPAsi BBITEKANA M3 HOPM CaMoro MexIyHapoaHoro mpasa [Nascimento
e Silva, 1986]. Tem He MeHee, CTOCOOHOCTh OpPraHU3aIUii 3aKITF0YATh TOTOBOPHI He ObLIa OrpaHUYCHA.
B cratee 6 KonBeHIIMM yka3bIBaeTCs, 4TO CIIOCOOHOCTh MEXITYHApPOJHON OpPraHM3alliy 3aKII0uYaTh
JIOTOBOPBI  PEryJUpyeTCsl MpaBWIaMH OpraHu3alMd W, TaKUM 00pa3oM, SBISETCS NPUMEPOM
KOMIIpOMHUCCa MEKIY TpeOOBaHUAMU MEX/TyHapOAHON CUCTEMBI B IIEJIOM U TPEOOBaHUSMU OTIEIbHBIX
OpraHu3anyii, pyHKINOHUPOBAHHE KOTOPHIX CBA3aHO C HAMEPEHHUsMH MX wieHoB. 1o 3Toi npuuuHe
MEXIyHapOAHbIE OPTaHU3alMH HE MOTYT MIPETEHI0BaTh HA HEOTPAHUUEHHYIO CIIOCOOHOCTb.

K sTum mpaBuiam opraHu3zaliiiii OTHOCSITCS, B COOTBETCTBUU € ompenaeneHueMm ctatbu 2 (1) (j)
Konennun 1986 rona, «B 4aCTHOCTH, YUPEAUTEIBHBIN JOTOBOP, PELLIEHUS U PE3OJIIOLINN, IPUHSATHIE B
COOTBETCTBUM C HUMH, U YCTAHOBJIEHHAs MPAKTUKA OpPraHU3alluny.

[IpaBuiia opraHuzaliii MOTYT TaKK€ B PEIKHUX CIydasX BIUATh Ha JEHCTBUTEILHOCTD
COTJIALLIEHUs], 3aKJIIOUeHHOro opraHuzanueil. Crates 46 TIJacuT, YTO SIBHOE HApylIEHHWE HOPMBI
(GyHIaMEHTaIbHOM BaXXHOCTH MOKET OBITh YCIIEIIHO MCIIOJIB30BAHO Ui TOTO, YTOOBI NMPU3HATH
JIOTOBOP HEJIEHCTBUTEIIBHBIM.

Opnnako HEOOXOUMO OTMETUTH, YTO MHOTHE JOTOBOPHI, 3aKIIOYEHHbIE OpraHU3alUsIMU, TPYIHO
COOTHECTHU C TMOJIOXKEHUSAMU YUYPEIUTENbHBIX aKTOB, PELIECHUI, Pe30JIOUUN WM yCTaHOBUBILIEHCS
IIpaKTUKOH. BMecTo 3TOro, MEXIyHAapOJIHbIE OpraHU3allUM  CAaMOCTOSITEIBHO  «BBOISAT»
YCTaHOBUBIIYIOCS PAKTUKY U 3aKJIIOYAIOT JaHHBIE JOTOBOPHI HE HA OCHOBE SIBHOM KOMIIETEHIUH, a
CKopee B «moapazymeBaemoii». Hanpumep, 3akonoaarensctBo EC 0 BHENTHUX CHOIIEHUSIX, OCHOBAHO
Ha TIOHATUU TOJIpa3yMeBaeMbIX TOJHOMOYHUH.
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OT0 BBI3BIBAET HEKOTOPBIE BOMPOCHL. Jl0orOBOPHI, 3aKIII0UEHHbIE Opranu3anuei «ultra viresy, OyayT
HEJCHCTBUTEIbHBIMU, OPTraHM3alMs MOXKET (IMOYTH) BCErJa COCNaThCcs HA TO, YTO €€ YJICHBI
MOJIICPIKAIH 3aKJIFOYCHHE JI0TOBOPA, U, €CIHM 3TO TaK, TO KaK TaKOH JIOrOBOP MOKET OBITh MpPH3HAH
HEJICHCTBUTENbHBIM?

Ecnu goroBop mopnep)kuBaeTcs BCEMHU Wi€HAMHU (UM TOJBKO OOJIBIIMHCTBOM), B MOAJIEPIKKY
3aKJIIOUYEHUS COOTBETCTBYIOIETO COTJIAIIEHHS MOTYT OBITh HCIHOJIB30BaHbIl TPU BO3MOXKHBIX
apryMeHTa. Bo-niepBbIX, WwieHbl OpraHu3anuu Obuld YOeKICHBI B TOM, YTO COTJaleHue ObUIO «intra
vires», 0 4eM HaM TOBOPHUT UX PEIICHHE 3aKIIOYUTh TaKoW JOroBop. Bo-BTOpHIX, eciu mpaBo Ha
3aKJIIOUYEHHE JIOTOBOpa MPSAMO HE MPEIyCMOTPEHO B YUPEAUTEIHLHOM JIOKYMEHTE OpraHu3allid, OHO
MOXKET, TeM HE MEHee, IoJpa3ymMeBaThcsi B HeM. B-TpeTbux, Kak MHUHHMYM, CaMO 3aKJIIOYeHHE
JIOTOBOpPA MOXKET OBITh KBAJTU(HUIIMPOBAHO, KaK yCTAaHOBMBIIASCS MPAKTHKA OpraHu3anuu. VHpIMU
CIIOBaMH, OCHOBHOM MEXaHU3M, KOTOpBIM CYIIECTBYET JMJs 3allUThl YJICHOB OpPraHU3alUud OT
M30BITOYHBIX MTOJHOMOYHM caMOl OpraHu3anuu (Tak Ha3biBaemas JOKTpUHA «ultra vires») MOXeT He
MIPUMEHSITHCSI CAMUMU YJIEHAMH OpPraHu3allnu.

HeoOxonuMo OTMETUTH, YTO HE TaK MHOIO SIBHBIX ITOJIHOMOYHMH IO 3aKJIIOYEHUIO JTIOTOBOPOB
MOJKHO HAWTH B YYPEIUTEIbHBIX aKTaX MEKIYHAPOJHBIX OpraHU3aluid (XOTS MHOTHE M3 HUX OyayT
cojepxaTh HEKoTopble mosHoMmouus). Hampumep, crarbs 43 Ycraa OOH pazpemaer Cosery
bezonacHocTu 3akimo4arh corvameHus ¢ rocynapcrsamu-wieHamu OOH no mpenocraBiieHuio B
pacniopsbkenue Cosera besonacHocTr HeoOXoauMBbIE JUIS MOJAECPIKAHUS MEXIyHApOJHOIO MHUpa U
6e3omacHoCTH BoopykeHHBbIE critbl. CtaThul 57 1 63 mo3BOMNSIOT DKOHOMHYECKOMY U ColanbHOMY
CoBety 3akioyaTh COTJIAIICHUS C Pa3IMYHBIMHM JIPYTUMH MEXIYHAPOJIHBIMH OpraHU3alUsiMHU, a
cratbst 105 mpeamnonaraeT BO3MOYKHOCTH 3aKJIIOUNUTH COIVIAIIEHUE O NMPUBHIIETUAX M MMMYHHUTETaxX
OOH (6e3 ykazanus toro, oyaet 11 OOH croponoii). Tak, cornacHo nonoxxenusm ctatbu 105, OOH
3axnmrounia cornamenus o mrad-kBaptupe OOH ¢ CIIA u llIBeitapuei.

OpnoBpemenHo OOH 3akmroumna psa apyrux cornameHuil. Peus uper, mpexnae Bcero, o
CHELMAJIBHBIX COMIAIIEHUSAX C TOCYJapCTBaMH, IOJYYarOUIMM TyMaHWTapHyro nomoms ot OOH.
Takum oGpazom, OOH 3akmrouaer AOroBOphsl B ropasqo OOJBLIMX MacHiTabax, 4yem Korjaa-indo
MIPENIOoarajioch y4peAUTEIsIMU, U, XOTS «IOJpa3yMeBaeMble IOJHOMOUYHUS» MOTYT OOBSACHATH
JAHHYIO CUTYallMI0, MOXHO 33J1aThCsl BOIIPOCOM, HE YXYILIAETCs JIU [IPaBOBOE PETYJIMPOBAaHKE, KOT1a
OOJIBIIMHCTBO BHUJOB JIESATEIBHOCTH MOKHO OOBSICHUTH TOJBKO C IMOMOIIBIO «IIOAPa3yMEBAEMBIX
TIOJTHOMOYHU Y.

BoNbIIMHCTBO MEXIYHAPOJIHBIX OpraHU3alluil 3aKJIIOYMIIM COIJIAUIeHWs O IITab-KBapTHpe.
Yyactue B onpeieIeHHON AesITeIbHOCTA OpraHU3alluy, BRITEKAIOIIEH U3 €€ KOMIIETEHLIUH, CBA3aHO C
3aKJIIOYEHHEM MEXAYHapoAHbIX A0roBopoB. Kpome Toro, opraHmszanuy Bce dHalle 3aKIOYaOT
COTJIAIIEHUS JIPyr C JIPYrOM M C YacTHbIMH cyObekTamu. [lomMuMo Bompoca O KOMIETEHIUH,
3aKJIIOYEHHE JIOTOBOPOB MEXIYHAPOJHBIMH OpPraHU3alMsSMU BBI3bIBA€T PsI APYTUX IPABOBBIX
npo6sieM. OOBIYHO MEKIYHAapPOIHBIE JOIOBOPHI, 3aKIIOUEHHbIE OpraHU3aUIMU, 3aKII04al0TCs OTHUM
13 OpraHOB OpPraHM3allMU. B cBsI3UM ¢ 3TMUM BO3HUKAeT BOIPOC, KTO MMEHHO CBSI3aH 3aKIHOYEHHBIM
JIOTOBOPOM: CaMa OpraHu3alusl WIM K€ KOHKPETHBIM OpraH, 3aKIIOYMBIIMM corniameHue. MHbMu
CIIOBaMH: Ha KOT'0 BO3JIaraloTCsl MEXKIYHApOJIHbIE 00s3aTENIbCTBA, M KTO CTAHOBHUTCS HOCHTENEM
MeXAyHapoAHbIX MpaB? JlaHHBIA BOIPOC HUKOIZA HE OBLI PACCMOTPEH HU OJHOM MEXIyHapOJHOMN
OpraHu3aIyeil, B TOM YKCiIe HUKOTIa He BRBIHOCHIICS Ha o0cyxaenue B Mexxaynapoanom Cygie, Ho Ipu
3TOM CYMTACTCS, YTO UMEHHO CaMH OpraHu3aliu OyIyT CBSI3aHBI MOJOXKEHUSIMHU MEXTYHAPOIHOTO
JIOTOBOPA, a HE OpraH, 3aKIFOYHMBIINN UX. DTO CBA3aHO C TEM, YTO OPTaHbl OpraHU3aIMK HE 001a1at0T
MOJIHOMOYHUSIMU [0 3aKJIIOUYEHHI0 JOroBOpoB camu Mo cebe. Kakumu ObI MOJHOMOYHUSIMHU T10
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3aKJIIOUEHUIO IOTOBOPOB OHU HE 00J1aaTi, OHU UMEIOT UX JIUIIb B CUITY TOTO, YTO SBJIIOTCSI OpraHaMu
MEXIYHAPOAHBIX OpraHu3auui. B cBsA3M ¢ 3TUM Ba)KHO NOHMMAaTh, YTO MEXIYHApOJIHOE IPABO HE
MIPU3HAET JFOOBIC OPTaHbl OPraHU3aIUU KaK CIIOCOOHBIC HECTH HEe3aBUCHMBIE MPaBa v 00S3aHHOCTH 110
MEXIyHapOAHOMY TMpaBy JO TeX TIOp, IOKa OHU OCTAIOTCS YacThl0 JApPYyroro cyObekTa
MEXIyHApOAHOTO MpaBa.

bonee cioxHas cuTyalusi BOZHMKAET, KOI/la pedb MJAET O MPABOBOM IIOJOKEHHUU TOCYJapCTB-
YJIEHOB: €CJIM MEXKIyHapOAHas OpraHu3aluvs 3aKJII0YaeT COrJIalI€HUE, SIBJIAIOTCA JIM TOCYyJIapCcTBa-
YIEHbl CTOPOHAMH JAHHOTO COIJIAIICHUSI WJIM K€ OHU MOTYT CUUTAThCSA, HAIpPHUMEpP, TPETbUMHU
cTopoHamu?

Heo0xo1umMo moHUMAaTh YETKYIO MO3HUIIHIO TOCY1apCTB-UICHOB 110 OTHOLICHHUIO K KX OpraHU3aluu.
Komuccus OOH no mexayHapoaHoMy npaBy 1pH pa3padotke BeHnckoit konBeHuu 1986 rona tiietTHo
meITaNace paspaborare obmiee mpaBwio. B mpoekre crareum 36bis, Kommccusi pemmna, d4to
rocyJapcTBa-ujeHbl JOJKHbI PacCMaTPUBAThCA B PAMKax MEKIYyHApOIHOIO JOTOBOpa UMEHHO Kak
TpeThU CTOPOHBL. BMecTe ¢ TeM OHM MOIrYT paccMaTpUBaTbC KaK YUYaCTHHUKHM JIOTOBOpA, €CIIHU
COOJTFOICHBI TPH OTIPEICTICHHBIX YCIIOBUSI.

Bo-niepBBIX, B JOroBOpe IOJDKHO OBITH CKa3aHO, YTO OH CO3JaeT MpaBa WM 00s3aTeIhCTBA
KOHKPETHO JUIsl TOCYJapCTB-UJIEHOB COOTBETCTBYIOIIEH OpraHu3anuu. Bo-BTOphIX, rocynapcrsa-
YJIEHBI JOKHBI €MHOTIIACHO COTJIACUTHCS HA MPUCOEIMHEHUE K TAKOMY JIOTOBOPY JTHO0 MOCPEACTBOM
OTIPECNICHHOTO aKTa, JTU0O B CHUIIY yUpEeIUTEIbHOro Aoroopa. U, B-TpeThbux, TOT (aKT, 4TO UJICHBI
CTaHOBSTCS CBSI3aHHBIMHU COTJIAIICHUEM, JIOJDKEH OBITH OOBSIBIICH BTOPOI CTOPOHE JAHHOTO JOTOBOPA
MEKIYHApOAHON OpraHu3alyH.

OpnHako, B KOHEYHOM HTOTe, JaHHOE MPeaoKeHHe OBLJIO0 OTKIOHEHO. OCHOBHBIM apryMEHTOM
TaKOTr0 MPEI0KEHUS SIBISLIOCH TO, YTO OpPTraHU3allMi MOTYT U UMEIOT BOJIIO, OTJIMYHYIO OT BOJIM CBOUX
rOoCyJIapCTB-UJICHOB. B CBsI3U ¢ 3TUM OHU CIOCOOHBI MPEANPUHUMATDH JIEHCTBUSI, KOTOPHIE MOTYT HE
COTJIACOBBIBATHCS C MHTEPECAMH UX IOCYAAPCTB-YJIEHOB, U MIO3TOMY CJIEIYET, UTO YICHBI OpraHu3alun
HE MOTYT OBITH CBSI3aHBI C JOTOBOPAMH, 3aKITFOUYEHHBIMH OpTraHU3allied, eclii OHM HE BBIPAXKAIoT
cornacue Ha 00s13aTebHOCTh. OOBIYHO, TIPUHATHE PEIICHHUH B paMKaX MEXIyHAPOAHBIX OpraHU3aIuil
MPOUCXOAMUT IO COTJIACHI0 BCEX YJIEHOB OPraHM3allii U U3 3TOTO CJIEAYET, YTO BOJISI OpraHU3alUU
WJIEHTUYHA BOJIE BcexX ee wieHOB. [loaTomy, kakoBa Obl HH ObLIa BOJISI OPraHU3aIiH, €€ OOBIYHO MOXKHO
paccMaTpuBaTh Kak COBOKYIHYIO BOJIKO FOCYJapCTB-UJIEHOB, & HE OTAENbHYIO BOJIO MEKyHApOIHOM
OpraHu3alyu.

B wactHOCTH, a3uaTcKue MEXpETrHOHAIbHBIC 0AHKH Pa3BUTHS 3aKITIOYAIOT OTPOMHOE KOJIUYECTBO
PAa3IMYHBIX MEXIYHAPOIHBIX coryameHui. [Tpy 3ToM UX TOJTHOMOYHS HA 3aKII0OUYEHHUE ONTPEAETICHHBIX
TUIIOB COTJIAIIEHUI YETKO U3JI0KEHBI B yUPEAUTENbHBIX akTaX. Tak, cornacHo ctaThe 28 YcraBa A3bP,
bank o6Onagaer mpaBOM 3aKiOYaTh OOMIME JOTOBOPHl O COTPYIHUYECTBE C JAPYTUMHU
MeXIyHapoAHBIMU opranu3zauusMu. Kpome toro, B ctatbe 49 ckazaHo, uto bank oGnagaeT nonHoi
MPaBOCYOBEKTHOCThIO M, B YAaCTHOCTH, IIOJHOW MPaBOCIMOCOOHOCTHIO 3aKII0YaTh KOHTPAKTHI.
VYupenurenvubiii nokyMeHT ABMU B 3T0OM yacTu HUUEM He OTiInYaeTcsi. B COOTBETCTBUU CO CTAThSIMU
35, 45 Crareit cornamenust ABUN, bank MoxkeT 3akiIt0yaTh COMIANIEHUS ¢ MHBIMH MEXyHApOAHBIMU
opranu3anusamu. ABUU, taxxke kak u A3BP, o0nagaer moimHoM MpaBOCyOBEKTHOCTHIO M, B YACTHOCTH,
MOJTHOW TMPaBOCIMOCOOHOCTBIO 3aKJIOYaTh KOHTPAKTHL. VIHTEPECHBIMH SBISIOTCS  TTOJIOXKEHUS,
cpopmymupoBannsie B Ctatbsax cornamenus HBP (CC HBP) u Ycrase EABP. Cornacho crathe 3 CC
HEP, ognoit u3 ¢pynknuii banka siBisieTcst COTpyJHHUECTBO B paMKax CBOEr0 MaHIaTa M MO CBOEMY
YCMOTPEHHIO C MEXIYHAPOIHBIMU OPTaHU3ALUSAMHU, a TAKKE C HAMOHAIIBHBIMU, IOCY1apCTBEHHBIMU
U (UJTM) YaCTHBIMH CTPYKTYpaMH, B OCOOEHHOCTH C MEKIyHAPOIHBIMU (PMHAHCOBBIMUA MHCTUTYTaMH U
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HallMOHAJIBHBIMU Oankamu pasutHs. CormnacHo cratbe 2 YcraBa EABP, bank B3aumoneicTByeT ¢
MEXIYHapOAHBIMU  OpPraHM3alMsAMHM, TIOCYJapCTBaMH, HAlMOHAJIbHBIMU  YYPEXKICHUSIMU U
XO3AWCTBYIOIUMHE CyObEKTaMH roCy1apCTB-y4acTHUKOB baHka u Ipyrux cTpaH, 3aMHTEpEeCOBaHHBIMU
B (MHAHCUPOBAHMM SKOHOMHYECKOTro pa3BuTHs. JlaHHble monoxkeHus de facto roBopsAT Ham o
«II0Apa3yMeBaeMOM  IIOJHOMOYMM»  DBaHKOB  3akioyaTb  MEXKIYHAPOIHBIE  JIOTOBOPHI  C
BBIIIICHA3BaHHBIMU HMHCTUTYTaMH. lIpu 3TOM ydpenuTelbHbIE aKThl MMEIOT U «CTaHAAPTHYIO»
KOMIIETEHIIUIO Ha 3aKJI0YEHHE MEXTYHAPOIHBIX I0TOBOPOB U KOHTPAKTOB, O YEM CBUJETEIILCTBYIOT
crarbu 11 n 29 CC HBP u craresa 14 YcraBa EABP.

B pamkax MexXpernoHajabHbIX OaHKOB pa3BUTHUS 3aKJIIOUYEHHE COIVIAIIEHUH pEeryiaupyercs
CTaTbsIMM YYPEIUTEIbHBIX AKTOB, U OCHOBHOE IIPAaBUJIO OCHOBAaHO HAa TOM, YTO MEXIyHapOIHbIE
JIOTOBOPBI 3aKiIo4aroTcs uiib CoetoM Ynpasisitomux. CoBeT IPUHUMAET CBOM COOTBETCTBYIOINE
pemieHus (pemeHne o Havalle MeperoBOpOB WM 3aKIIOYEHUH COTJIAIICHHS) B OOJIBIIMHCTBE CIIy4acB
KBaJIM(HUIUPOBAHHBIM OOJIBIIMHCTBOM rojlocoB. TakuM 00pa3oM, IMEHHO MEKpErHoHalIbHble OaHKU
pa3BUTHs OyyT CBsI3aHbI OJIO0KEHUIMHU MEXAyHAPOIHOIO J0roBopa, a He CoBeThl Y PaBIIAIOLIHX.

B yupeautenbHBIX akTax MEXpPErMOHAIbHBIX a3MAaTCKUX OaHKOB Pa3BUTHUSL €CTh IOJIOKEHHUS, B
pamMKax KOTOPBIX MAET pa3rpaHUYEHHE BOJU I'OCYJIapCTB-WICHOB M BOJM CaMoOM opraHuzanuu. Tak,
Hanpumep, cornacHo cratbe 14 Crareit Cornamenust A3bP, bank He nomken ¢puHaHCHpOBaTH HUKAKKE
IIPOEKTHl Ha TEPPUTOPUU TOCYNApPCTBA-WIECHA, €CJIIM 3TO IOCYAApCTBO BO3PAXKACT NMPOTUB TAKOIO
¢unancupoanus. CornacHo cratbe 21, A3bP o6nanaeT npaBom Opath B3aiiMbl IEHEKHBIE CPEJICTBA Y
yieHOB baHka winM B Apyrux Mecrax W IpeICTaBiIsITh 3a HUX Takoe obecrieueHue, kakoe baHk
onpeaenuT. OJHAKO 3TO BO3MOKHO HCKIIIOUUTENIBHO MPHU YCIOBHM, YTO MEpes MpOoAaKed CBOUX
00513aTeNIbCTB Ha TEPPUTOPUU KaKOH-1100 cTpaHbl baHk nomkeH nosiyduTs ee ogpodpenue. Tawm, rae
o0s3aTenbeTBa baHka moanexxar AEHOMMHAIMKM B BaJIIOTE TOCYAAapCTBa-wieHa, baHk Takke JOKeH
MIPEIBAPUTENIHO MOJIyYUTh €ro oj00peHue. JlaHHbIE MOJOXKEHHsI CBUIETENBCTBYIOT O TOM, YTO HE
Bcerja BoJisd banka paBHa BoJie €€ uieHa. AHAJIOTMYHBIE MOJ0KeHUs conepxkarbest B ABMW, HBP n
EALBP.

[Tpy 3aKiIOU€HUM MEXPETHOHAIBHBIMU OaHKaMH MEXIYHapOAHBIX COTJIAIICHUH C APYyTUMH
MEXIyHapOAHBIMU OpPTaHMU3aLMSIMH CO3JAI0TCS BPEMEHHbIE CIIelMajbHble padoune KOMHUTETHI WIN
KOMUCCHUH JUIsl BEIEHUS NEPErOBOPHOTro mpoiiecca. Pa3paboTaHHbII COBMECTHO MPOEKT TOKYMEHTa
IIPECTABIISIOT HA PACCMOTPEHHE U YTBEPKACHUE BBICIIEMY OpraHy KayKJOW U3 OpraHu3anuy.

B ocHOBE B3aMMOOTHOLIEHUI MEKTyHAPOIHBIX OpraHU3alMi 3aJ105KEH IPUHIIUI COTPYJHUYECTBA.
CopepxaHue NMPUHIUIA CBOJUTCS K 0OECIEYeHHIO PAaBHOIPAaBHUS CTOPOH, B3aMMHOCTH HMX IpaB U
oOsi3aHHOCTEl. B KauecTBE OCHOBHBIX OpPraHU3alMOHHBIX (OPM COTPYJIHUYECTBA BBICTYMAIOT
KOH(epeHIMH, COBEIIaHus, 3ace/laHusl, padouue KOHCYIbTalllU, B3aUMHOE HHPOPMHUPOBaHUE, 0OMEH
MPEJCTaBUTENISIMU, IPOBEJICHUE OOIINX CTATUCTUYECKUX UCCIICOBAHUI.

B nocnennue roapl HaMeTUIaCh TEHACHIINMS aKTUBU3AIUY YYaCTHSI MEXIyHAPOAHBIX (PHHAHCOBBIX
opranmsanuii B rimodaabHbIX (popyMax, MOCBSIIEHHBIX BONIpocaM (PHHAHCUPOBAHUS UHPPACTPYKTYPHI.
B anpene 2017 r. coctosuica I'moGanbHBIE MHGPACTPYKTYpHBIH (OpyM IO BOMPOCY CO3/AaHUS
YCTOMYUBOW HHQPPACTPYKTYPHl, B KOTOPOM MPHHSIN YYacTHE TJIaBbl MHOTOCTOPOHHHMX OaHKOB
pasButus, B Tom unciie A3bP, HBP bPUKC, ABUN.

B memsx peanuzammm 00s3aTENBCTB CTpaH MO BHIMOJHEHHIO llenmeit yCcTOWYMBOTO pa3BUTHSA
MHOTOCTOPOHHUE OaHKH Pa3BUTHUS OOS3AIMCh HMCIIOJIB30BAaTh CBOM PECYPCHI 3a CUET OOBEAMHEHUS
YCUJIMH TO CO-(pMHAHCHPOBAHUIO TPOEKTOB, a TaKXe CIIOCOOCTBOBAThH IOBBIIICHUIO MHTEpeca
HMHBECTOPOB CO CTOPOHBI YaCTHOTO CEKTOPAa K YYaCTHIO B TOCYNapCTBEHHO-YACTHBIX MAPTHEPCTBAX H
TEM CaMbIM COJICHCTBOBATh peaIn3alii HHPPACTPYKTYPHBIX IPOEKTOB.
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Pernonanbuble OaHKM pa3BUTHUS MOAMKCHIBAIOT JIBYCTOPOHHME COIJIALIICHUS, HAIIPAaBICHHBIE Ha
CTUMYJIMpOBaHUE (UHAHCUPOBaHUA KpymHbIX mpoekTtoB. B 2011 r. A3BP u AdbP noammcanu
COrJIAllICHME O COBMECTHOM IIPOrpaMMe JIEUCTBUM II0 YCTAHOBJICHUIO TECHBIX CBS3€H MEXKIY
KOMMEpUeCKMMH OaHKamu aQpUKAHCKUX CTpaH W rocynapctB ATP. AHanorudhHoe coriameHue
nojnucano emie panee mexay A3bP u MabP.

B 2012 r. A3BP 3anyctmn nporpammy duHaHCHpOBaHUs Lernodku moctaBok (Supply Chain
Finance Program, SCFP) mis noanepskanust Mmanbix u cpequux npeanpustuii ATP. TIporpamma SCFP
MpU3BaHa CO3/aTh YCIOBHS JIJIsl oOecredeHust 60iee TOCTyTHOro MHAHCUPOBAHMSI IS MHOTHUX MaJIbIX
U CpeHUX MpeanpuaTuii [9].

IlepBoe pamModHOE corJalieHue Mo CO-(pUHAHCHPOBAHUIO HWHBECTHIIMOHHBIX NMpoekToB ABWI
noxnucain B ampene 2016 r. ¢ MBPP. 3a ron ABUU u MBPP co-dunancupoBamu mste MpoOEKTOB B
ctpanax Bocrounoil, FOxxuoit u LlenTpanbHoil A3uu.

Ha exeronnom cammute CoBeta ynpasmstonux A3bP, npomeamiem Bo @pankdypre — Ha - MaiiHe
B Mae 2016 r., A3bP u ABMU noanucaiu meMopaHayM O B3aMMOIIOHMMAaHHUM, IPU3BAHHBINA CTATh
OCHOBOM JII COBMECTHOTO (hMHAHCUpPOBaHUs MpoekToB. B Mae 2016 r. B JloHmoHe ObUT moamucaH
MeMOpaHIyM o B3auMonoHnManuu mexxry ABMN u EBPP o nposenennn B3aumMHoOro0 Auanora B hopme
oOMeHa nHpopManuen.

B wmrome 2016 r. A3bP moamucan B Manune, ®ununnunasl, ¢ HBP BPUKC cornamenne o
COTPYAHUYECTBE IO MPUOPUTETHBIM HANPABIICHUSAM, BKJIIOUYasi YCTOMYUBOE U UHKIFO3UBHOE Pa3BUTHE
B Asun. JIBa 6aHKa JOTOBOPWIIHCH O CO-(PUHAHCHPOBAHUH HH(PPACTPYKTYPHBIX TPOSKTOB.

ABUN noanucan ¢ MexaynapoaHoit ¢unancoBoit kopropamuein (IFC) B ¢espane 2017 r.
Cornamienre 00 OCHOBHBIX YCJIOBHSIX CBOTOB, KOTOpPBIE OYIYyT 3aKJIIOUEHBI Mexay HUMH. CorjiacHo
cornamennto ABUUN u IFC cMoryT XeKupoBaTh NPOIIEHTHYIO CTABKY U BAIIOTHBIE PUCKH, CBA3aHHBIE
C MHBECTHPOBAaHUEM, pacHIMpsis TE€M caMblM CBOW OOWMH KpeauTHbIM noreHuuan. I[logoOHbie
cornamenuss ABMU nonnucan ¢ AsbP, AbbP, EBPP.

1 ampens 2017 r. HBP noamucan MeMopaHayMbl O B3aMMONOHUMAHUU Cpa3y C MAThIO
¢bunancossiMu opranmzanusivu: ¢ ABUU, EABP, MUB, EVb, EBPP. OnHum U3 riaBHBIX TOJ0KEHUN
MEMOPaHJIYMOB SIBIISIETCS COBMECTHOE (PMHAHCUPOBAHHE WHBECTHIIMOHHBIX IMPOEKTOB B 00JIACTH
UH(PPACTPYKTYPHI, JHEPTETUKH, a TAK)KE MHHOBAIIMOHHBIX CTAPTAIIOB.

3akioueHue

Takum 006pa3oM, BOIIPOC O TOM, CBSI3aHBI JIU TOCYIapCTBA-UWIEHBI JOTOBOPAMH, 3aKITFOYEHHBIMHU UX
OpraHu3alMel HOCUT BaXKHEHUILMM XapakTep IPHU ONPEACICHUH OTBETCTBEHHOCTH MEXKyHApOIHBIX
OpraHu3alui.

bubanorpadpuyeckus

1. Rosalyn Higgins, The Development of International Law through the Political Organs of the United Nations (Oxford,
1963), p. 241.

2. Ethiopia v. South Africa; Liberia v. South Africa, preliminary objections, [1962] 1CJ Reports 319, at pp. 483 and 502

3. Gunther Hartmann, ‘The Capacity of International Organizations to Conclude Treaties’, in Karl Zemanek (ed.),
Agreements of International Organizations and the Vienna Convention on the Law of Treaties (Vienna, 1971), pp. 127—
63, esp. pp. 149-51

4. Hungdah Chiu, The Capacity of International Organizations to Conclude Treaties, and the Special Legal Aspects of the
Treaties So Concluded (The Hague, 1966), p. 34.

5. Karl Zemanek, ‘The United Nations Conference on the Law of Treaties between States and International Organizations
or between International Organizations: The Unrecorded History of Its “General Agreement™, in Karl-Heinz

Contractual capacity of international organizations



90 Matters of Russian and International Law. 2023, Vol. 13, Is. 6A

Bockstiegel et al. (eds.), Volkerrecht, Rechtder internationalen Organisationen, Weltwirtschaftsrecht: Festschrift fiir
Ignaz Seidl-Hohenveldern (Cologne, 1988), pp. 665-79

6. R. G. Sybesma-Knol, ‘The New Law of Treaties: The Codification of the Law of Treaties Concluded between States and
International Organizations or between Two or More International Organizations’ (1985) 15 Georgia Journal of
International and Comparative Law, 425-52

7. Gerard Limburg, ‘The United Nations Conference on the Law of Treaties between States and International Organizations
or between International Organizations’ (1986) 33 Netherlands ILR, 195-203

8. G. E. do Nascimento e Silva, ‘The 1986 Vienna Convention and the Treaty-Making Power of International Organizations’
(1986) 29 GYIL, 68-85, esp. p. 71.

9. IIporpamma ABP no ¢puHaHCHpOBaHMIO LIETIOYKH NOCTABOK MOJICPXKUT Maiblii OuzHec. http://www.adb.org/

10. BcemupHblii 0ank n A3uaTckuii O0aHK HMH(pacTpyKTypHbIX nHBecTHUUi (ABMW) moamucanu nepBoe pamouHOe
corJlaleHue o co-(hMHAHCUPOBAHUIO http://www.ranepa.ru/ciir/news/vsemirnyj-bank-i-aziatskij-bank-
infrastrukturnyh-investicij-abii-podpisali-pervoe-ramochnoe-soglashenie-po-so-finansirovaniyu

11. Azmatckuii 6aHk mHQpPAacTPyKTYpHBIX HHBecTUI (ABMI) 1 A3naTckuii 0aHK pa3BUTHS MOAMUCcATN MeMopaHIyM
http://lwww.ranepa.ru/ciir/sfery-issledovanij/mezhdunarodnye-finansovye-instituty/novosti/aziatskij-bank-
infrastrukturnyh-investicij-abii-i-aziatskij-bank-razvitiya-podpisali-memorandum

12. Hoesrit Oank pasputuss BPUKC wm Asmarckuii 0aHK pa3BUTHS IIOANMCANTN COTJAIICHHE O COTPYTHHYECTBE IIO
MPUOPHUTETHBIM HampaBieHusM http://www.ranepa.ru/ciir/news/novyj-bank-razvitiya-briks-i-aziatskij-bank-razvitiya-
podpisali-soglashenie-o-sotrudnichestve-po-prioritetnym-napravle

Contractual capacity of international organizations

Petr I. Chuvakhin

PhD in Law,

Lecturer of the Department of International and Public Law,

Financial University under the Government of the Russian Federation;
Russian Academy of Justice,

117418, 69, Novocheremushkinskaya str., Moscow, Russian Federation;
e-mail: chuvakhin.petr@yandex.ru

Abstract

The article is devoted to the analysis of the contractual capacity of international organizations.
Any international organization is created for the implementation of specific goals and objectives,
which is a confirmation of the presence of an international organization characteristic of each of
them competence. Competence characterizes the legal capacity of subjects of law, including
international organizations. Only in the event that the organization will carry out its activities in
accordance with the established competence, all its actions will be considered lawful. The treaty
capacity of international organizations, although determined by the founding act of the organization,
the general capacity to conclude treaties cannot depend solely on member states. It is important to
note that member states have the right to indicate in the founding document the possibility of sharing
responsibility in the event of a breach of obligations by their international organization.
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ITonsiTHE MeXaHU3MA peaiM3allMy U 3alIUTHI IPAB YeJIOBEKa B
Poccuiickoit ®exepaunu

Tony3os IMmurpuii UBanHoBUY

AccucteHT Kadeapsl rocyAapcTBEHHOTO YIPaBIeHUS U MpaBa,
MapuynonabCcKuid rocy1apcTBEHHbIM YHUBEpcUTET uMeHu A.W. Kyunxu,
87500, Poccuiickas ®enepauus, Mapuynons, np. Ctpoutenei, 129-A,
e-mail: dtopuzov95@mail.ru

AHHOTAIIUA

Peanuzarus u 3ammTa npaB 4enoBeKa — 3TO KOHIICTIIHS, HallpaBJIeHHas TJIaBHBIM 00pa3oM
Ha 00eCIeYCHHEe YBaXCHUS U 3alIUThI OCHOBHBIX IPAB U CBOOO/] YeJIOBEKA BHE 3aBUCUMOCTH OT
€ro TMOJIO)KEHHUSI B OOIIECTBE, COLMAIBbHO-DPKOHOMHYECKOTO CTaTyca, pachl, HAI[MOHAJIBHOCTH,
0JIa, PeINruu, UHBIX OOCTOSTENbCTB. B cTaThe aBTOp HCCIIENyeT CYIIHOCTh U OCOOCHHOCTHU
peanu3aluy MeXaHu3Ma 3allUThI IPaB YeJI0BEKa B COBPEMEHHOM poccuickoil mpakTuke. Kparko
ABTOP MEPEUYUCISAET JIEMEHTHI CUCTEMbI MEXIYHAPOJIHOW 3alIUTHI MIPAB YEJIOBEKA, OTMEYAET
aKTyaJIbHbIC TPOOJIEMHBIC aCTICKThI pealn3alui JaHHOTo Mexann3ma B Poccuiickoit @enepanum,
OJIHOBPEMEHHO OIIpPEENIsAsl NEPCIIEKTUBHBIE HAIIpaBJICHUs pa3BuTHs. [lokazaHo, 4TO MeXaHU3M
peanu3anuMu U 3aluThl NpaB 4yenoBeka B Poccuiickorn Penepannv COCTOUT U3 CIEAYIOIIMX
3JIEMEHTOB: KOHCTUTYLIMOHHBIE TapaHTHH, HOPMBI 3aKOHOJATENbCTBA, CHCTEMAa OPraHOB
roCyJapCTBEHHOM BIIACTH, MEXIYHAPOJAHBIEC JTOTOBOPHI U COTJIALIICHUS, IEATETLHOCTh CYyAeOHOM
CUCTEMBI, (PYHKIIMOHUPOBAHUE MPABO3ANIUTHBIX OpPraHU3aIMil U OOIIECTBEHHBIX IBUKEHUH.
MexaHu3M peanusaluy U 3alIUThl IpaB 4yenoBeka B Poccuiickoii denepanuu CTaBUT CBOEU
3a/1a4yeil co3laHue yCIOBHUH Al COOMIOIEHUS IPaB M CBOOO/I KaXkI0TO YellOBeKa U JalbHeuIee
KOMILIEKCHOE 00ECTIEUeHHE MPABOBOM 3aIUTHI B CITy4ae UX HAPYIICHHUS.

JJis HUTHPOBAHUS B HAYYHBIX HCCJIEOBAHUNIX
Tony3os JI.M. IloHATHE MexaHHW3Ma pealv3allyi U 3allUThl IIpaB 4yejaoBeKa B Poccuiickon
®eneparun // Borpocs! poccuiickoro u MexayHapoHoro npasa. 2023. Tom 13. Ne 6A. C. 92-
99. DOI: 10.34670/AR.2023.36.11.012

KiroueBnie ciioBa
MexaHu3M 3alIUTHI IPaB YeJI0BEKa, MpaBa U CBOOOJBI YENIOBEKA U TpakIaHWHA, MPABOBOE
peryIupoBaHue, CUCTEMA 3aIIUTHI IPaB U CBOOO]I, MEKTYHAPOIHOE MPABO.
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Beenenue

Peanuzanus u 3ammra npaB 4enoBeKa — 3TO KOHLEILMS, HallpaBJIEHHas IJ1aBHBIM 00pa3oM Ha
o0ecrnieueHre yBa)K€HUs W 3alUThl OCHOBHBIX MpaB U CBOOOJ YesIOBEKa BHE 3aBHCHUMOCTH OT €ro
MOJIOKEHHUS B OOIIECTBE, COLMAIbHO-KOHOMHMYECKOTO CTaTyca, pachl, HallMOHAJIBHOCTH, IOJA,
PEIUTHUN, HHBIX OOCTOSITENBCTB.

HcTopus pa3BUTHS CUCTEMBI IIPAaB YEJIOBEKA KaK OTAEIbHOI0, CAMOCTOSTEIBHOIO SIBJICHUS BEJET
CBOM OTYET €Ille CO BpeMEeH AHTHUYHOCTH U Kiiaccudeckoro rnpasa [KpsuiatoBa, 2014]. B wacTtHOCTH,
sto nepuoa [peBHeit I'peunu u JpeBHero Puma, MHBIX aHTUYHBIX LHUBWIM3alMid — BaBuiow,
Meconoramusi, pesuuit Eruner u 1.1, YKe Ha JaHHOM 3Tarie HOPMATHBHO 3aKPEIISUIMCH M OBLIH
peayin30BaHbl HEKOTOPHIE OCHOBHbIE MPUHLUIIBI YBa)XKEHUS IIpaB Y€lIOBEKAa, OCHOBAHHBIE Ha HIESX
CIPaBEUIMBOCTH M paBEHCTBA Mepea 3akoHOM. Kpome QopmalbHOrO 3aKkperieHHs, TakXKe 3TH
TMOJIOXKEHUS ObUTH M3JI0KEHBI B PA3IUYHBIX (PUIT0CO(CKUX TPYIaX, B T.4. COXPAHUBLINXCS U 0 HAIIIETO
BpPEMEHH.

OcHoOBHAA 4aCTh

Onoxa CpeqHEeBEKOBbs XapaKTepU3yeTcs, CKopee, 00paTHBIM IPOIIECCOM B OTHOIICHUH Pa3BUTHS
CHCTEMBI TIpaB 4YeJIOBeKa M MeEXaHW3Ma HMX 3allUThl — 3[e€Ch HAOJIOJAIOTCA SBHBIE W BechbMa
CYLIECTBEHHbIE OIpaHMYCHMs, CBSI3aHHbIE C ()EOJAIBHOM CHUCTEMOM W HaJIMYUMEM LIEPKOBHOIO
ynpasieHus. TeM He MeHee, ¢ osIBIIeHHEM U 0oJiee IUPOKUM paciipocTpaHeHueM uaei [Ipocserenus
0oJj1ee aKTyaJbHBIMU CTAJIM MPUHLIHUIIBI, CBSI3aHHBIE C HEMPUKOCHOBEHHOCTBIO IMYHOCTH, PABEHCTBOM
BCEX Mepes 3aKOHOM M CYyJOM U B LEJIOM C (pyHIaMEHTaJbHBIMU YEJIOBEYECKHMMH IIEHHOCTSIMU
[Kanuueis, 2019].

[Tepuon XVII-XIX BekoB XapakTepu3yercs yxe 0oyiee CHCTEMHBIM (POPMHUPOBAHUEM MeXaHU3Ma
3alUTHI MPaB YEJIOBEKA KaK OINpe/IeICHHON IOpUANYECKON KOHIenuu. VIMEeHHO 3TO BpeMs CllaBUTCS
IPaHIMO3HBIMU TIPaBOBBIMM pa3paOOTKaMu IO JaHHOM TeMaTuKe — Hampumep, Jleknmapauus
HezaBucumoctu CIIA (1776 ron), Beeobmas nexnapanus npas yenaoBeka U rpaxkaanunHa (Opannus,
1789 ron) u npyrue. KimtoueBbIM COOBITHEM 3TOM 3MOXH MOXKHO Ha3BaTh MpPHU3HAHUE pabOTOProBIU
HapylLIeHHEM IIpaB YeJI0BeKa, )KECTOKON U OecUeloBeYHON MPAaKTUKOM, HEBO3MOKHOM K peaan3aium.

XX Bek — 3moxa Haubosee OUIyTUMBIX U 3HAUMMBIX C MPAKTUYECKON TOUYKU 3peHus pedopm B
OTHOIICHUM CHCTEMBI IpaB uyenoBeka. HeoOXoauMo MOHMMAaTh, YTO Ha JaHHBII MOMEHT HX
UTHOPUPOBAHUE WM YIIEMJIEHHE CTaHOBUTCA YK€ HEBO3MOXHBIM. B uacTHOoCTH, pa3BUTHIO
MeXaHM3Ma CIOocOOCTBOBAIM Takue (aKTOpbl, Kak IJI00amu3anus, TEXHOJIOTMYECKHE WHHOBAIUH,
MeXIyHapOAHbIe KOH(MIUKTHI, 0CO3HAHUE MACIITA0HOCTH HAPYIICHUH MpaB YeJIOBEKa U Psiji APYTHUX.
B pesynbraTe ci0xKHON, KOMITJIEKCHON U CHCTEMHOM AesITeNbHOCTH ObUIH PUHATHI TAKHE aKTyaJbHbIE
U B HAcTOsIEe BpeMs MEKyHapOIHbIE TOKYMEHTHI, Kak BeeoOrmas nexnaparus npas uenoBeka (1948
rox), EBporneiickas KonBeHuus o 3amure npas yesioBeka U 0CHOBHBIX cB000/ (1950 rox), BcemupHoe
JBUKEHHE 3a MpaBa YeJOBEKa, KOTOPbIE 3aKPEIUISIOT U TapaHTUPYIOT MpaBa M CBOOOJBI Ka)JI0TO
uHauBHaa U T.4. [dynko, 2020].

B Teopum cymecTtByeT KOHLENIUS IIOKOJIEHHH TpaB YEIOBEKa, B paMKaX KOTOPBIX
paccMaTpuBaeTCsl KOHKPETHBIN NCTOPUUECKUI NIEPUOJ pa3BUTHUS IIPaB yesioBeka (puc. 1).

["'oBOpst 0 COBPEMEHHOM COCTOSIHMM CHCTEMBI IIPaB YeJI0OBEKa, HEOOX0AMMO IOHUMATh, YTO ceiuac
MIPOUCXOIUT NapalljIeIbHOE pa3BUTHE O(YUIIMAIBHON IETEIbHOCTH OPraHOB T'OCYAAPCTBEHHOM BI1aCTH
U Pa3TUYHBIX HEKOMMEPUYECKHX CTPYKTYp, IVIABHOM 3a/1auyell KOTOPHIX BBICTYNAeT oOecledeHue u

Concepts of the mechanism of realization and protection ...
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3aluTa IpaB 4YeloBeKa. Takke BaKHBIM JJIEMEHTOM COBPEMEHHOM pealu3aluy IIpaB 4YelOBEKa
BeicTynaer padora CMU u npyrux cyObeKToB Meauacepbl, KOTOPbIE BBINOJIHAIOT 3HAYUTEIbHBIN
00bEeM IPOMAaraHANCTKON, pa3bsICHUTEIbHON, MHPOPMALIMOHHOHN EATEITLHOCTH.

Ileproe JInunble, MOIUTHYE CKHE Konent XVIII B. Bee moau, npoxusaroniue
B rOCY/IapcTBe

Bropoe DKOHOMMYECKHE, Konen XIX Tpynsmuecs (Haémuble
KYJILTYPHbIE, COIlHAIBHbBIC Hayaso XX B. paboTHUKH)

Tpetse IIpara napoior Cepenuna XX B Kononunansaele HapoJibl

YerBeproe CrienmassHele IIpaBa I nosioBuHa CoumasbHbie CIIOH
(rpaBa colMa/IbHBIX CJIOER) XX B. (cTpatsl)

IIsToe Hudopmarmonusie npasa Konen XX ColHajibHbIe IPYIIIBI

Havaso XXI B.
IlecToe ComaruueckHe Ipaga Hawamo XXI B. NuauBHy YMBI

Pucynok 1 - IlokoJsieHns mpaB YeJi0BeKa: 001Iast XapaKTepPUCTHKA

Wrak, kak cieayeTr W3 BBIIIECKa3aHHOTO, B CBOCH HJee peanu3alusi U 3alluThl MIpaB deoBEKa
MMEeT HJIeUW YBAXKEHUsI CBOOOJBI M PAaBEHCTBA BCEX YYACTHHKOB 0O0ImecTBa. B cBsizm C¢ 3THM
HEOOXOUMO OTMETHTh PSJ KIIOUYEBHIX MPHUHIIMIIOB, JIEKAIIMX B OCHOBE peaau3allid JaHHOTO
MEXaHHU3Ma:

— YHMBEPCAJILHOCTh: TpaBa YEJIOBEKA CYHTAIOTCS YHHUBEPCATbHBIMH, WHIWBHAYaIbHBIMH U
HeaenuMbiMi. OHU TPUMEHUMBI KO BCEM JIIOJSM, BHE 3aBUCMMOCTH OT HMX pachl, IMOJja,
HaIlMOHATHLHOCTH, BEPOUCTIOBEIAHUS, COIIMAIBHOTO CTaTyCa;

— HEJIeIMMOCTh, HEOTACIMMOCTh: MpaBa YeJOBEKAa COCTABISAIOT HEPa3phIBHOE €IMHOE IIEN0e U
TECHO B3aMMOCBSI3aHBI JIPYT C JPYTOM U HEMOCPEICTBEHHO C JUYHOCTHIO ueioBeka. OHU
JIOJDKHBI PEATM30BBIBATHCSA M 3AIIMINATHCS B TIOJHONW Mepe, 4TOOBI 00eCIeUnuTh CUCTEMHYIO
BCEOOBEMITIONIYIO 3alTUTHI IPAaB U CBOOO/ YEIOBEKA;

— HE3aBUCHUMOCTB: TMpaBa 4YeNOBEKa SIBISIOTCA O00OCOOIECHHBIMU, CAMOCTOSTENBHBIMH U
HE3aBUCUMBIMU OT TOCYAAapCTBAa. IJTO BBIPAXKAaeTCs B TOM, YTO OHHM CYHIECTBYIOT U
MPUHAIEKAT KOKIOMY YEJIOBEKY MPOCTO M0 MPUIMHE €T0 CYIIeCTBOBAHUS KaK JINYHOCTH;

— HEMPUKOCHOBEHHOCTh JUYHOCTU: B YACTHOCTH, MpaBa YEJIOBEKa BKIIOYAIOT B ce0s MpaBO Ha
JKW3HB, CBOOOJY OT TIBITOK, >KECTOKOrO OOpaleHus, padCcTBa, MPOU3BOJHHOTO JUIICHUS
CBOOO/IBI, a TaKXKe JIFOOBIX IPYTux (OPM TUCKPUMHUHAIIUN JTMIHOCTH;

— CIIpaBeAJIMBOCTH U PaBEHCTBO: MpaBa YeIoBeKa TPEOYIOT CIIPaBEATUBOTO U PABHOTO OOpaIleHHS
BCEX JIIOJIEW Tepe]] 3aKOHOM M PAaBHBIX BO3MOXKHOCTEH Ui BOIUIOIIEHHUS MpaB M CBOOOL
[Kanuuein, 2003; Kapramkun, 2022].

Ha npakTuke MexaHu3M peanu3alii W 3allUThl IPaB YEIOBEKa OCYILIECTBIIAECTCS Yepe3 HOPMbI
3aKOHO/IATEeNIbCTBA,  CHUCTEMY  NPaBOCYIHWsA, MEXKIyHApOAHBIE  CTaHIApPThl, O0Opa3oBaHUE,
WH(POPMAITMOHHOE OCBEIIEHHE, OCBEIOMIICHHOCTh OOIIecTBa. B IEHTpanbHOW YacTH 3allUTHI MPaB
YEJIOBEKAa HAXOMASTCS OpraHbl TOCYJapCTBEHHOM BIACTH M HE3aBUCHMbBIE  OpraHU3aluu
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IIPABO3AIIUTHUKOB, KOTOPbIE MOHHUTOPSAT M AaHAIM3UPYIOT, KakKUM O0Opa3oM OCYyILECTBIISAETCS
peanuzanys M 3alluTa [paB 4YeJIOBEKa, CHOCOOCTBYIOT OKA3aHMIO IIOMOIIM IOCTPAIaBIIUM OT
HapyILICHUM.

Hanee 6onee mogpoOHO OXapakTepu3yeM YIOMSHYTHIE BBIIIE OCHOBHBIE HHCTPYMEHTBI, KOTOPBIE
HCIOJIB3YIOTCA B PAMKaxX MEXaHHW3Ma pealn3aliiy U 3alUThI IIPAB YEJIOBEKA:

— 3aKOHOJIaTENILCTBO: TOCYIapCTBO yYacTBYeT B pa3pabOTKe U NMPUHATUU 3aKOHOB, HOPMAaTHUBHO-
IIPAaBOBBIX U BEJIOMCTBEHHBIX aKTOB, 00€CIIEUNBAIOLINX PEAIN3ALUIO U 3aLUTY MpaB U cBOOO
KaX/I0r0 4YeJOBEKa, YCTAHABIMBAIOT HEOOXOIUMBIE MEXaHU3Mbl U HOPMBI HOPUAMYECKON
OTBETCTBEHHOCTH 3a UX HAPYILIECHUE;

—cynebHas cucTema: TPAAULMOHHO TJABHBIMH XapaKTEPUCTHKAMU CYAEOHOH CHCTEMBbI
BBICTYTIAIOT HE3aBHCUMOCTh, 000COOJIEHHOCTD, OECTIPUCTPACTHOCTD, B T.4. 3TO BBIPAXKAETCS B
HAJIMYUX (PYHKIUHU IO pAaCCMOTPEHHIO Kajlo0 HA HApYIICHHUS MPaB YEIOBEKa, IO BHIHECEHUIO
COOTBETCTBYIOIIUX PELICHMUI;

— MEXIYHapOJHbIE CTaHJApThl, AakThl, JOTOBOPbl M COTJAIIEHUSA: TOCyJapcTBa MHpa,
MEXIYHapOAHbIE  MPABO3ALIUTHBIE  OpPraHU3alMM  NPUHUMAIOT U PaTUPHULUPYIOT
COOTBETCTBYIOIINE JIEKJIapalli1, KOHBEHIIUH, JOTOBOPBI, YCTAHABIIMBAOIINE 005I3aTEIIbCTBA 110
3allUTe MpaB YeJIoBeKa U 00ECIeunBaroue HE0OX0AUMbIN KOHTPOJIb;

— MPaBO3ALIUTHBIE OPraHU3ALMU: HE3aBHCHMbIE HENPABUTEIILCTBEHHBIE OpraHu3allud U
OpraHM3aly IPaBO3AIIUTHUKOB HIPAIOT AKTHUBHYIO pPOJb B peajll3allud MOHMTOPHHIA
COOJIIOJIEHHsI TpaB YeJIOBEKa, MOJJIEP)KKE MNOCTPaJaBIIMX M IPHUBICYEHUU BUHOBHBIX K
OTBETCTBEHHOCTH,

— oOpazoBaHue W uH(pOpPMalUsA: TMPOCBEIIEHUE U TOBBIIIEHHE OCBEAOMJIEHHOCTH O IpaBax
YeJI0BEKa SABJISIOTCS BaKHBIMU (haKTOpaMH IS pealu3alliy U 3allUThl 3TUX MpaB. Pa3nuuHble
nporpaMMbl  00pa3oBaHMsl M MH(POPMAIMOHHbIE KaMIIAHUM HANpaBJIEHbl Ha TOBBIILICHUE
OCBEJIOMJICHHOCTH ¥ TTIOHUMAaHUs TpaB 4yesoBeka [Makcypos, 2022; CamoBuu, 2023].

Takum oOpa3oMm, peanuzalus U 3allMTa IpaB 4YeloBeKa Ha MEXJIYHApOIHOM YpOBHE
OCYILECTBIISICTCS 4epe3 JACUCTBHE PAa3IMYHBIX MEXaHU3MOB U pabOTy NPOQHIBHBIX OpraHHU3alui
[Uxytnamsunum, 2016].

KinroueBoi MexxayHapOIHOW OpraHu3alyend, BEPIIMHON BCETO MEXaHM3Ma PEANTM3AIMU U 3alUAThI
IpaB, B T.Y. ¥ JJIs1 pOCCUICKOTO rpakaaHnHa, BeicTynaeT Opranuzanus O0bequHeHHbIx Harmii (anee
— OOH). OOH co3nana HECKOIbKO MPOGUIBHBIX OPraHOB U MEXaHU3MOB, K KOTOPBIM, HampuUMep,
MOXKHO OTHecTH Bricokoro xkomuccapa OOH mo mpaBam yenoBeka u HemocpeAcTBEeHHO CoOBeT mo
mpaBaMm denioBeka. Enie oJHUM BaXHBIM MHCTPYMEHTOM 3alUThI [IpaB YeJIOBEKa BBHICTYIAET CUCTEMA
MEXIYHAPOAHOIO MPaBOCYAMs, BKIItOUaromas MexyHapoaHblii yrojJoBHBIN cyz, EBponeickuil cyq
I10 MpaBaM 4eJI0BeKa, MexaMepUKaHCKUI Cy[ 110 IIpaBaM YeJIOBEKA.

Kpome Toro, MHorue rocyaapctBa Mupa CO3JalOT COOCTBEHHBIE HAIMOHAIbHBIE WHCTUTYTHI,
CHELUAIU3UPYIOIIMECS HA MOHUTOPHHIE pEaM3allMii M 3allUThl NPAaB YEIOBEKAa Ha KOHKPETHOU
TEPPUTOPUH.

Tem He MeHee, Jake HECMOTpPS Ha 3HAUMTENIbHBIE YCHIIUS MEXIYHapOIHOTO COOOIIECTBA, Psij
Cepbe3HBIX MPOOJIEM, CBSI3aHHBIX C HApyLIEHHEM MpaB YeJIOBeKa, JOCTATOYHO pachpocTpaHeH. B T.u.
9TO KACaeTCsl U POCCUUCKOU NIEHCTBUTEILHOCTH, TJI€ B HACTOSIIEE BPEMs TPAXKIAHCKOE OOIIECTBO H
MIPaBOBOE TOCYAAPCTBO TOJIBKO HAXOAUTCS Ha ctaguu GopmupoBanus [Kanuues, 2019].

Hrak, B Pocculickon @enepanuy MEXaHU3M peaIM3alliy U 3aILUTHI IPAaB YEJIOBEKA BKIIOYAET B

ce0sl HECKOJIBKO KITFOUEBBIX 3JIEMEHTOB, 0a3UPYIOLIMXCS HA CHCTEME OINpeAeNICeHHBIX rapaHTuil (puc.
2).
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Pucynok 2 - Cucrema rapaHTHii npas 4 ¢cB00O0/1 YeJioOBeKa U rpaxkaiannHa B Poccuu

OpnHUM 13 TJIaBHBIX MHCTUTYTOB 3alIUTHI IpaB 4yenaoBeka B Poccuu sBnsercs YNOTHOMOYEHHBIH
[0 IpaBaM uyeloBeKa — OMOYJICMEH. YIIOJIHOMOYEHHBIM IO IpaBaM 4YeJIOBEKAa OCYLIECTBIISET
MOHMTOPHHI CUTYyallMM C IIPaBaMH YE€JIOBEKA B TOCYJAapCTBE, paCCMaTPUBAET U NIPUHUMAET PELLEHUS
1o ’xanodaM, GopMyIHpPyeT PEKOMEHAALUU MO COBEPUICHCTBOBAHUIO 3aKOHO/IATENILCTBA B 0071aCTH
3aluThl MpaB yenoBeka. Kpome Toro, oMOyJacMEH MMEET NpaBO BHICTYIATh B CyJ€ B HMHTEpecax
rpaxaaH M oOpamjarbCcsi K opraHaM TOCYJAapCTBEHHOM BJIAacTH C MNPOQMIBHBIMHM 3alpocaMu U
TpeOOBaHUSAMU [TaM Ke].

Taxke B MeXaHM3ME BBICOKYIO 3HAUMMOCTh HMMEET OTEUeCTBEHHas CyJeOHas cuctema. ITO
KOHCTUTYLIMOHHO TapaHThpyemas (¢opMa 3allMThl 4YEJIOBEKOM CBOMX IpaB, Hauboiee
pacmpocTpaHeHHas Ha npakTuke. Mubimu cnoBamu, Konctutynus PO obecrnieunBaeT rapaHTHu pas U
cBOOOJ rpakaaH, a cyeOHasi cucTeMa JO0JDKHA 3alllMINaTh 3T IpaBa U pacCMaTpUBATH )KajJo0bl Ha
HapylLIEHHE [IpaB YeIOBEKa.

Poccust Taxoke ABIsSE€TCS WIEHOM MEKIYHApOIHBIX OpraHU3aliil, UMeeT psii paTUPUIMPOBAHHBIX
JIOKYMEHTOB, TIOCBSIILIEHHBIX peaju3allii U 3aluTe npas yenoseka. Hanpumep, Poccust moanucana u
parudunuponaia Beeoburyto aeknapaiuio npas yenoBeka, EBponelckyro KOHBEHIIHIO O 3alUTe IpaB
YeJI0OBEKa U OCHOBHBIX CBOOOJ M T.A. Takum oOpa3oM, pocCHHCKUE TpaKaaHe UMEIOT BO3MOXKHOCTb
oOpamaTecsi B MEXIyHapOAHbIE OpraHM3allMd IO 3allUTe€ CBOMX IIpaB, €CIU HalOHaJIbHbIE
MEXaHMU3MBI B JaHHOM citydae He Obutn 3¢ dextuBHbIMU [Banees, 2011].

OpHako, HEOOXOIUMO TAaKKe OTMETHUTD, YTO B ITOCIEAHNE Tobl B Poccun HabmogaeTcss HEKOTOpoe
«Cy’KeHHe» JJIi MHOrooOpas3usi rpakAaHCKOTO OOIECTBA, YTO BBIPAXKAETCSI B BBEJIEHUU HEKOTOPBIX
OTpaHMYEHUNl B OTHOUIEHMM peaju3allid MeXaHu3Ma IpaB dYenoBeka. Hampumep, psn aBTOpoB
aKLEHTUPYET BHUMaHHE Ha HEJIOCTaTOYHOCTh HE3aBUCHUMOCTH COBPEMEHHOH CyleOHOM CHCTEMBI U
yYaCTHUBIIHMECS CIyyal HENpPAaBOMEPHBIX IPUTOBOPOB, HX (PAKTUYECKYI0O HEBO3MOKHOCTh
obxxanoBanus [Kanuipsid, 2019]. OcoGeHHO 3TO KacaeTcsi HEKOTOPHIX OMpPEISICHHBIX COIUATBHBIX
TPy — HAIIPUMED, 3alUTa IPaB MUTPAHTOB U JPYTHX YSA3BUMBIX I'PYIII HACCICHUS.
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Takum oOpa3zom, XOTsl B HacTosuiee Bpems B Poccuu cyliecTBYIOT HEKOTOPbIE MEXaHH3MBI
peaiv3aly ¥ 3alUThl PaB YeIOBEKa, MPAKTHUECKas peaan3alus 3TUX MEXaHHW3MOB MOXET OBbITh
HEJIOCTaTOYHON WM B psife ciiydae orpaHuueHHOM. COOTBETCTBEHHO, 3TO TpeOyeT NaabHEUIInX
YCUJIMHA Ui KayeCTBEHHOTO YIIYUIICHUs CHUTyallud C TpaBaMH dYelloBeKa M obecrieueHus Ooiee
3¢ PEeKTUBHOM 3aIIUTHI.

KpaTko 0603HaunM Cy1iecTByOIIKE MpoOIeMbl MEXaHU3Ma pean3alliy U 31U ThI IPaB yeIoBeKa
B Pocculickoit @enepanuu:

— OrpaHu4eHue cBOOObl BHIPAKEHUSI MHEHUH;

— OrpaHMYeHHEe CBOOOIbI COOpaHUil 1 00bETUHEHNUH;

— npo0JIeMbl JOCTYTIA K CIIPaBEAJIUBOCTH;

— npoOjemMbl B peanu3ali W 3amiMre npaB denoBeka B PecnyOnmke Kpoim u Ha [lonOacce

[CamoBuu, 2022].

Tem He MeHee, HEOOXOAMMO TOBOPUTH O TOM, YTO IMPHU BCEX CYIIECTBYIOIIUX MpoOieMax sIBHO
BBIPKECHBI HAIPABJICHUS JUISI MEPCIIEKTUBHOTO PAa3BUTHSI MEXaHHM3Ma Peallu3alliy U 3allUThI MpPaB
yenoseka B Poccun:

— aKTUBHOE B3aUMOJICHCTBUE U COTPYAHUYECTBO C MEXAYHAPOAHBIMUA OPraHU3ALUsIMY;

— YKPEIUICHUE CHUCTEMbl IOPUIMYECKON 3alluThl, YTO BBIPAXKAETCS, TJAaBHBIM 0O0pa3oM, B

o0ecreueHny yCUJIEHUS! U HE3aBUCUMOCTU OT€YECTBEHHOM CyJIEOHOI CUCTEMBI;

— o0yueHue, MPOCBELICHHE, TOBBILICHUE TPABOBOM IPaMOTHOCTH HACEIEHUS TOCY1apCTBa;

— MOJJIepKKa JiesTenbHOCTH He3aBucuMblx CMU, mennapecypcoB U Ipax/1aHCKOro oOlIecTBa;

— JIMaJIOT U y4acTue rpakJaH B Mpoliecce pa3padOTKU U BHEIPEHUS 3aKOHOB B 00JIaCTH 3aIUThI

IpaB YeJIOBEKa, YCTAHOBJIEHWE OTKPBITOTO JIUalora MeXay rocyAapCTBOM U TpakJaHaMU
[Aynko, 2020; Uxytuamsuinu, 2016].

3akioueHue

Takum 00pa3om, MOJBITOKUM CKa3aHHOE BBIIIIE 110 TEKCTY.

Mexanu3M peanu3alMM M 3allUATHl IIpaB 4enoBeka B Pocculickon @enepauuu COCTOUT U3
CHEAYIOLIUX JJIEMEHTOB: KOHCTUTYLIHOHHBIE TapaHTUH, HOPMBI 3aKOHOJIATENIbCTBA, CUCTEMA OPIaHOB
TOCYJJapCTBEHHOM BJIACTH, MEXKIYyHApOIHBIE TOTOBOPHI M COTJIAIICHUS, NEATEIbHOCTh CY/IeOHOM
CUCTEMBI, PYHKIIMOHUPOBAHKE MPABO3AIIUTHBIX OPTAHU3AINNA U OOIIECTBEHHBIX JIBHKCHUH.

MexaHu3Mm pealM3alliM M 3allUThl IIpaB 4yenoBeka B Poccuiickoil dexepaiuym CTaBUT CBOEU
3a/layeil co3/laHue YCJIOBUN ISl COOMIOJCHMSI TIpaB M CBOOOJ KaXKIOTO 4YeJIOBEeKa W JalbHEHIee
KOMILIEKCHOE 00ECTICUeHHE MPABOBOM 3aIIUTHI B CITy4ae UX HAPYIICHHS.
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Abstract

The realization and protection of human rights is a concept aimed primarily at ensuring respect
and protection of fundamental human rights and freedoms, regardless of their position in society,
socio-economic status, race, nationality, gender, religion, or other circumstances. In the article, the
author explores the essence and features of the implementation of the mechanism for the protection
of human rights in modern Russian practice. Briefly, the author of the paper lists the elements of the
system of international protection of human rights, notes the current problematic aspects of the
implementation of this mechanism in the Russian Federation, while at the same time identifying
promising areas of development. It is shown in the paper that the mechanism for the implementation
and protection of human rights in the Russian Federation consists of the following elements:
constitutional guarantees, legislative norms, the system of state authorities, international treaties and
agreements, the activities of the judiciary, the functioning of human rights organizations and social
movements. The mechanism for the implementation and protection of human rights in the Russian
Federation aims to create conditions for the observance of the rights and freedoms of each person
and further comprehensive provision of legal protection in case of their violation.
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AHHOTAIIUSA

D¢ddexTuBHOE rOCyAapCTBEHHOE YIIPABICHUE BO3MOXKHO MPU YCIOBUH UCIIOJHEHUS 337124 U
GyHKIUH, BO3JIOXKEHHBIX HA TOCYJapCTBEHHBIE OpraHbl, KaapaMu, OO0JaJaloluMu
HEOOXOIUMBIMHM 3HAHUSIMU U HaBblKaMu. [lodmydeHne HEOOXOAMMBIX 3HAHUNH U HABBIKOB,
HampsIMyIO0 CBSI3aHO C MHCTHUTYTOM HACTaBHMYECTBA, T.€. Mepeada OMbITa MpoQhecCHOHANTbHON
JEeSITeIbHOCTH MOJIOJIOMY TTOKOJICHUIO, HE 00J1a/1al0lleMy OIBITOM pabOThI Ha TOCYJapCTBEHHOM
rpaxaaHckon ciryxoe. denepanpHas Hajorosas ciyxOa Poccuiickoit denepaniu aKTHBHO
MPUMEHSIET HACTaBHUYECTBO JUIS aJalTallud HOBBIX COTpyAHHMKOB. CTaThsi MOCBsIlEHA
HCCJIETIOBAaHUIO MHCTUTYTa HACTABHUYECTBA HA FOCYAapCTBEHHOM rpaKIaHCKOM ciykoe. B 3Toit
CBSI3M aKTYaJbHBIM CTaHOBUTCS MCCIIEZJOBAHUE JIEATEIBHOCTH OPraHOB U JOJDKHOCTHBIX JIMII B
peanu3ay U 00eCIeYeHus IeSATeIbHOCTH TaHHOTO MHCTUTYTA. Llenb — KOMIUIEKCHBIN aHanu3
3aKOHOJATENbCTBA W MeEp B 00€cleYeHMM MHCTUTyTa HacTaBHMYecTBa. Merogonorus
HCCIIEIOBaHUsI — aHaJM3 COBPEMEHHOIO COCTOSIHMS, OIPENEICHUE IEPCIEKTHUB pPa3BUTHUS
3aKOHOJATEIbCTBA B JJAHHOH OO0JIACTH MCCIIEZIOBAaHUS, B TOM 4yucie Ha npuMmepe DenepanbHoii
HaJIOTOBOM ciykObl Poccuiickoit ®enepanmu. Taxke [OaH KpaTKUH aHANU3 MPAKTUKA
IPUMEHEHUST M pEaju3allid HWHCTUTYTa HACTaBHUYECTBA HA COBPEMEHHOM JTale pPa3BUTHS
rOCy/IapCTBEHHOW Tpa)KTaHCKOW CiIyx)Obl. B pe3ymprate 00OCHOBAaHO 3HAYCHUE JIAHHOTO
WHCTUTYTa M pa3BuTuss U Oonee 3P ¢GeKkTUBHONH NPO(PECCHOHANBHON AESITEIbHOCTH
rOCy/IapCTBEHHBIX IPAKIAHCKUX CIYXKAIIUX.

J1s1 tMTUPOBAHMS B HAYYHBIX HCCJIEI0BAHUAX
I'onsimkoBa O.A., MoanukoBa T.H., IlonomapeBa [0.I0., ®ommna M.I'. HMuctutyt

HACTaBHUYECTBA HAa TOCYIapPCTBEHHOM TpaXIaHCKO# cirysx0e (dacts I1) // Bormpock! poccuiickoro
1 MexxayHapoanoro npasa. 2023. Tom 13. Ne 6A. C. 100-106. DOI: 10.34670/AR.2023.85.72.014

KuroueBrble ciioBa
HacTtaBHuuecTBO, rocyJapCTBEHHOE YIIpaBlIEHHWE, TOCYJAapCTBEHHAas Ciy»0a, OIBbIT,
3¢ (HEeKTHBHOCTS.

BBenenue

[TepBoHayanbsHOE MPUMEHEHHE TEXHOJIOTUM HACTABHUYECTBA Ha TOCYAapCTBEHHON CITy:k0e OBLIO
peann30BaHoO B pa3IMYHBIX TOCYIapPCTBEHHBIX BEIOMCTBAX B X0/1€ MUJIOTHOTO ITpoekTa. Ha ocHoBanumn
ONbITa, MOJYYEHHOr0 B MHJIOTHOM Tmpoekte, B 2013 romy MunucrepctBoM Tpyna Poccuiickoii
@enepau B 2013 rogy Obut paszpabotaH «MeToauuecKUid MHCTPYMEHTapUil MO NPUMEHEHHIO
HACTaBHUYECTBA HA TOCYJapCTBEHHON IpakIaHCKOH Ciryk0e», BIOCIEACTBUM OH ObLT AopaboTaH U B
HacTodmee BpeMsa npuMmeHsercs «O MeToIu4ecKOM HWHCTPYMEHTapUU IO OCYIIECTBIEHHUIO
HacTaBHUYECTBA HAa TOCYJAapCTBEHHOW TpaxkaaHCcKou cimyxk0e Poccuiickoit @eneparuu (Bepeus 2.0)»:
nucbMo MunTtpyna Poccun ot 28.05.2020 Ne 18-4/10/11-4994. HecMoTpst Ha IPOCTOTY MPUMEHEHHSI
TEXHOJIOTHMH HACTaBHHYECTBA HA TOCYJApCTBEHHOW TpakJAaHCKOHM Ciyk0e, BOZHHUKAIOT HEKOTOPHIS
POOIEMBI U CII0KHOCTH.

OcHoBHAaf 4aCTh

CrnoxxHOCTH IMPUMCHCHUA TCXHOJIOT'MHU HACTABHUYCCTBA BO3SHUKAKOT, HAIPHUMEP, B TAKHUX ClIydadX:
— BHCAPCHHUEC NIpOrpaMM HACTAaBHUYCCTBA ABJISACTCA NUPCKTHBHBIM, YTO BCIACT K HGHOCTaTOqHOﬁ
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MOTHBAllUM TOCYAAPCTBEHHBIX CIY)KallUX M HEKEIAHWIO Y4acTBOBAaTb B KauyeCTBE
HAaCTaBHMKOB B IIPOLIECCE aJallTaAllMA MOJIOJBIX CIIELIHAIIUCTOB;

— OTCYTCTBHE OOy4arolUX MporpamMm, KypcoB M TPEHHHIOB, a TAK)KE€ MHBIX MEPONPUITHH I10

00y4YeHHIO HACTABHUKOB;

— HENpoyMaHHbIe TpeOOBaHUS K MEHTOpaM B KajipoBoM npoekte «Mentop ®HC Poccuny;

— JUIA TIOJTy4€HUs BEZIOMCTBEHHOT0 3HaKa oTinuus denepanbHOi HaIOroBo# ciry>k0b! «IloueTHbIi

HacTaBHUK @HC Poccumn» ycTaHOBIIEHBI IOCTATOYHO BBICOKHE TPEOOBAHMSL.

Ocoboe BHUMaHHE HEOOXOIUMO YACTUTh Mpo0IeMe MOTHBALIMU COTPYTHUKOB MTPH IPUMEHEHUHN
TEXHOJIOT'MM HAaCTaBHUYECTBA. METOAMUECKUM MHCTPYMEHTAPUEM MPEAYCMOTPEHBl MaTepUaIbHbIE U
HeMaTepHuaabHbIC CIIOCOOBI CTUMYJIMPOBAaHUS HacTaBHUKOB [IBanoBa, 2012, 135].

K MarepuanpHbBIM CpeIcTBaM CTUMYJIMPOBAHUSA OTHOCSTCS:

— BBIIJIATa IPEMUH 32 BBIIIOJHEHHE 0CO00 BaXKHBIX U CIIOKHBIX 3aJaHU B ITOBBIIIEHHOM pa3Mepe,

0JIHAKO, YKa3aHHasl IpeMUsl HE SIBJIETCS OCTOSTHHOW BBIIUIATOM HaCTaBHUKY 3a CTATyC;

— BBIIJIATa Pa30BOM IPEMUH 3a OCYILECTBIEHHE PabOThI O IporpaMMe HacTaBHHUYeCTBa [CaBuyk,

2016, 44].

OpHako B yCJOBUSAX PKOHOMHM (POHAA OIIATHI TPyJa y TOCYIAapCTBEHHBIX OPTaHOB HE BCETIa
HMEETCs] BO3MOYKHOCTD BBIIUIAYMBATh IPEMUU 10 YKA3aHHBIM OCHOBAHMSIM.

HematepuanbHble CpeCcTBa CTUMYJIMPOBaHHUS HACTABHUKOB 3TO:

— HarpaKJIeHUe BEJOMCTBEHHBIM 3HaKOM OTIN4Us «lloueTHBIN HaCTaBHUKY;

— nomenieHue portorpaduy HaCTaBHUKA Ha JIOCKY [104Y€Ta FOCYIapCTBEHHOIO OpraHa;

— NPUCBOECHME MTOYETHOTO 3BaHUs «JIyuImii HaCTaBHUK IOCYIapCTBEHHOIO OpraHa» | JIp.

[Tpu paccMOTpeHUHM KaHIUAATYp HACTaBHMKOB JJISi HarpaxaeHus 3HaKoM oTiauuus «lloueTHslit
HACTaBHUK» Obljla BBISBIEHA Takas MpoOjeMa, 4yTo y KaHAMJIATOB HEJOCTATOYHO CTa)ka paboThl U
OTCYTCTBYIOT UHBIE BEJOMCTBEHHBIE HATPAJIbI.

B cootserctBum ¢ Ilpukazom ®HC Poccun ot 23.10.2018 Ne MMB-7-4/608 «O06 yupexaeHun
BEJOMCTBEHHOI0 3Haka oTinuusg PenepanbHOl HajnoroBoil ciyxObl «llouyerHslit HacTaBHUK PHC
Poccun» narpaxnaenue 3HakoM otinuuust «[louetHsiit HacTaBHUK @HC Poccum» nmpousBoauTcs npu
HaJIMYUU CTaka paboThl B HAJIOTOBBIX opraHax He meHee 10 JeT M HalMuuMKM HE MEHEe OJHOMN
BEJIOMCTBEHHOI Harpa/ibl defiepanbHON HATOTOBOM CITYKOBI.

U ecnu co craxxeM pabOThl HE BO3HUKAET CYLIECTBEHHBIX MPOOJIEM, TaK KaK HAaCTaBHUKHU, KaK
NPAaBUJIO, 3TO COTPYIHUKH € OOJIBIIMM CTaXeM TOCYAapCTBEHHOM TIpakJaHCKOM CIyXkObl, TO
BEJJOMCTBEHHO! Harpasbl €CTb HE Y BCEX.

B cootercTBum ¢ mpukazom ®HC Poccuu ot 07.05.2018 MMB-10-4/556(@ «O06 oT™MeHe TiprKa3a
@®HC Poccun ot 10.11.2005 Ne CAD-3-15/578» 6b11 oTMeHeH mpuka3 «O moompeHusx (eaeparbHbIX
TFOCYJAapCTBEHHBIX TPaXIAHCKUX  CIY’Kal(UX, 3aMEIIAKIINUX JOJDKHOCTH  TOCYJapCTBEHHOM
rpaxaaHckoi ciyx0n1 Poccuiickoit @denepanuu B TepputopranbHbix opranax ®HC Poccumn». B cBszu
c OTMeHOH ykazaHHoro npukasza YmnpasiaeHuss @HC Poccun m nucnekunn ®HC Poceun yrparunu
IIpaBO HAa HarpaxJ€HUE COTPYJHUKOB Ha YPOBHE YTIPaBIE€HUI U NHCIEKLINH.

KBora no BenomcrBeHHbIM Harpagam ®PHC Poccum He3HauMmTenbHas, U HE BCE HACTABHUKH
SIBJIAIOTCSI OXBAYEHHBIMU TpPU HarpakJeHUM 3a JOCTUKEHHE BBICOKHX Ppe3yJIbTaTOB CIIy>KeOHOM
NEeATENbHOCTH.

Uto kacaercs kaapoBoro mpoekta «Mentop @HC Poccum», TO 34€Ch TOXKE BO3HUKAET PSif
TPYAHOCTEH, CBA3aHHBIX C KpUTEPUSAMH O0TOOpa MEHTOPOB.

MEHTOpPCTBO TpEACTaBIseT COOOH MHApTHEPCTBO MEXIy JBYyMs. MEHTOPOM MOXKET OBITh
COTPYAHUK WJIM OBIBIIMI COTPYJHHK HAJIOTOBBIX OPraHOB, 3aMEUIAIONINI JOHKHOCTD PYKOBOJUTEIS
(3aMecTUTeNST PYKOBOJUTENS) TEPPUTOPHUATILHOTO HAJIOTOBOTO OpTraHa B Bo3pacte oT 55 mo 70 ser ¢
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YCIEHIHBIM ONBITOM pa0OThl B HAJOrOBBIX OpraHax M O00JaJaloLIMil  CIIOCOOHOCTBIO K
IIpeNnoaBaTeIbCKON 1eATENbHOCTH. B YipaBneHuu B kauecTBe MEHTOPOB OIPEAEIEHBI 3 3aMECTUTENS
Ha4yaJIbHUKA MHCIIEKIMU U | HadanbHUK MHCTIEKIMU. CTeNeHb 3arpy>KEHHOCTH HayaJIbHUKA MHCTIIEKIIUT
Y 3aMEeCTHTEJeH HaYabHUKOB MHCIIEKIIMI JOCTATOYHO BBICOKAs M, Ha HAIll B3TJIs1, MEHTOpaM OyneT
JOCTaTOYHO CJI0XKHO HAWTH JIOCTaTOYHOE KOJMYECTBO BPEMEHH Ha KaUeCTBEHHYIO PabOTy C MEHTH.
Takum 00pa3oM, HHCTUTYT HACTAaBHUUYECTBA HAa FOCY1apCTBEHHON I'pakJaHCKOM ciy»0e mokasall,
YTO B IPOLECCE OCYLIECTBIECHUS MPOrpaMM HACTaBHUYECTBA BO3HUKAIOT MPOOJIEMBI, HECMOTpPS Ha
KaXYLIYIOCs IPOCTOTY U MOHATHOCTh C TOUKHU 3PEHUS 3aKOHOAATENIbHOM IPOPabOTaHHOCTH.
Ecnu rocynapcTBeHHBIN I'pakJaHCKUH CITy’KalllMil KejaeT MOJIy4YUTh HOBBIE 3HAaHUS, CIOCOOEH
paboTrate B KOMaHJE, TOTOB K CaMOPa3BUTHIO M CaMOCTOSATEIBHOM paboTe, XodeT ObITh
LIEJICYCTPEMJICHHBIM M OTBETCTBEHHBIM COTPYJHHUKOM, TO IIOMOIIb HACTaBHUKA B CTaHOBJICHUU
MOJIOJIOTO COTpYJHHKAa HeoleHuMa. [l MOBBIIEHUS BOBJIEYEHHOCTU COTPYIHUKOB C OOJIBIINM
ONMBITOM paboTBl B MpOIECC HACTAaBHUYECTBA HEOOXOIMMO COBEPIICHCTBOBATH CHCTEMY
MaTEpHUAIbHOTO U HEMATEPUAIbHOTO CTUMYJINPOBAHNS HACTaBHUKOB.
B nepByro ouepenp Ha 3aKOHOJATEILHOM YPOBHE HEOOXOAMMO 3aKpEIUIEHHE CIEUalbHON
Ha/10aBKU B MPOLEHTHOM OTHOLIEHMH K JOJDKHOCTHOMY OKJIaay, KoTopas OyJIeT yCTaHOBJEHa s
HAaCTaBHUKOB Ha BECh I1€PUO]l HACTABHUYECTBA.
HanbaBka 3a ocymiecTBiieHHE HACTAaBHMYECTBA MOXKET OBITH ycTaHOBJeHa B ctatbe S50 «Ormuata
TpyZJa TpaxaaHCKoro ciyxamiero» ®PenepanbHoro 3akoHa oT 27.07.2004 Ne 79-®3 «O
rOCy/IapCTBEHHON TpakIaHCKOHW ciyxk0e Poccuiickoit ®enepamuu», a Takke B [locTaHOBICHUH
[IpaButensctBa Poccuiickoit ®enepaunun ot 07.10.2019 Ne 1296 «O6 yrBepxnaenuun [lonoxenus o
HACTaBHUYECTBE HA rOCYIapCTBEHHON rpaXkaaHCcKoi ciry:x6e Poccuiickoii denepanymn». Kpome storo,
B TMOJOXKEHUSX 00 oIulare TpyJda TOCYNapCTBEHHBIX TIPaKJAHCKUX CIY)KalUX HE0O0X0AUMO
MIPEAYCMOTPETh BBIIUIATY INPEMHH IOCIE 3aBEPIICHHS IIPOILlECCa HACTABHUYECTBA U JOCTHIKCHMS
paOOTHHKOM, B OTHOLICHMM KOTOPOTO MPOBOAMIACH TEXHOJOTHS HACTaBHUYECTBA, XOPOLIMX
pe3ynbTaToB pabOThl U BBIOJIHEHUS BCEX IMYHKTOB HHIAMBUAYAIbHOIO IJIJaHA MEPONPUSITUN IO
HaCTaBHUYECTBY.
VYka3aHHas Mepa IMO3BOJINT 3aWHTEPECOBATh TIOCYAAPCTBEHHBIX TIPaXKJAHCKUX CIYyXKaIIUX
y4acTBOBATh B IIPOLIECCE HACTABHUYECTBA B KAYECTBE HACTABHUKOB.
Jns naneHeimero pazsutus kagposoro mnpoekta «Mentop PHC Poccun» HeoOXxoaumo u3naHue
MpHKasa Ha ypoBHe DeiepanbHON HAJIOTOBOM CITyKOBI.
B mnpukasze nomxHBI OBITH HPETYCMOTPEHBI OCHOBHBIE MOHSITHSI, MCIOJB3YEMbIE B KaJIpOBOM
MPOEKTe, TPeOOBAaHUS K MEHTOpPAM U K MEHTH, a TaK)XXe yCJIOBUS B3aUMOJICHCTBUS MEHTOPA U MEHTH.
Hanpumep, moxHo ompenenutb, yto MeHTop @HC Poccum — 3to numo (skcmepT, BeTepaH
HAJIOTOBBIX OPraHoOB), HMMemolee OONBIION OMBIT paboThl B HAlIOroBoi cdepe, KOTOpoe Ha
0€3BO3ME3/IHOM OCHOBE OKa3bIBa€T IIOMOIIbL MEHEE OIBITHBIM CHEeIHAINCTaM M Pa3BUTHH
npodeccnoHaNbHBIX HABBIKOB U YMEHHM, HE BMEIINBASICh IIPU 3TOM B UX CIIy)KEOHYIO 1€ATEIbHOCTb.
Mentu — 310 cotpyanuk @HC Poccun, koTopoMy HEOOXOIUMO YCBOUTD ONPE/IeIeHHBIE 3HAHUSL.
B HOBOM npuKasze 0 MEHTOpCTBE HEOOXOIUMO 3aKPENUTh CeyIolIe TpeOOBaHUS K MEHTOpaM:
— COTpYAHMK (OBIBIIMI COTPYJHHK) HAJIOTOBBIX OPraHOB, 3aMEIIAIOIIUN JOJKHOCTh HE HHUKE
IJIABHOTO TOCYAAPCTBEHHOTO HAJIOTOBOT'O MHCIIEKTOPA;

— B Bo3pacte ot 40 o 70 ner;

— FOTOBBIM TOJACKa3bIBaTh, KaK JIydyllle MOCTYNHUTh, KaKME CTPATErMM W TAaKTUKH Hauboiee
YCIELIHBI, TIOJIHOCTBIO COMPOBOXKAATH U [IOMOIaTh CBOEMY IIOJOIICYHOMY B JIOCTHUKCHUU LIEIIN.

MeHTH, HanmpuMep, MOKET OBITH JIFOOOW COTPYIHUK HAJOTOBBIX OpraHoB B Bo3pacTe oT 20 mo 40
JIeT, KOTOPBI HAYMHAET OCBauBaTh HOBbIE 00JIACTH MPO(ECCUOHATBHON IESTEIbHOCTH B HAJIOTOBOM

chepe.
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B npukaze MOKHO OIpeeauTh METOAbI U (POPMBI pabOTHI.

K Meronam MOTyT OTHOCHUTBCSI BOBJIEUCHHE B pabOTy ¢ MOJIOABIMH CHEUHATUCTAaMH (TPYIIIOBbIC
JIEKLMU, CEMHHApBl, MacTep-KJIacchl U Tak jaaiee), ydactue mMeHTopoB B npoekrax ®HC Poccun,
WHJIMBUyaJIbHOE MEHTOPCTBO.

®opmbl pabOTHI MOTYT OBITh, HAIPUMEP, OUYHBIE BCTPEUH U yIaJI€HHOE OOIICHHUE.

Cratb MEHTOPOM — 53TO OTBETCTBEHHBIM INar s J00ro COTPYIHHKA, BO3MOXKHOCTH
camMopeali3allii M JalbHEWIIero pocta M pas3BuTus B mpodeccruoHanbHol chepe. Kpome
MaTepUaIbHOM MOTHBALMM HEOOXOIMMO YJAEIUTh BHUMAHUE W HEMaTepUaJbHOM MOTHBALIUU.
[IpencraBisercs menecooOpa3HbIM YUpETUTh BEAOMCTBEHHBIN 3HAK OTIH4us «[[04eTHBIN HaCTaBHM.

Hus »to HeoOxoammo wu3nanue mpukaza OHC Poccun «O moompeHusx ¢eaepanbHbIX
TFOCYJApCTBEHHBIX TIPaXIAHCKUX  CIY’KallUuX, 3aMEIIAIOINUX JOJDKHOCTH  TOCYJapCTBEHHOM
rpaxaanckor ciyxObl Poccuiickoit denepanuu B Tepputropuanshbix opranax ®HC Poccumn», B
KOTOPOM OyJIyT MPEeayCMOTPEHbI BUIBI HArpaja Ha YPOBHE TEPPUTOPHAIBHBIX HAIOTOBBIX OPTaHOB U
YCIIOBUSI X MTOJYYEHUSI.

OO6o0miasi TpeUIOKEHUST M0 Pa3BUTHIO HWHCTUTYTAa HACTAaBHMYECTBA Ha TOCYIapCTBEHHOM
IpaX/IaHCKOH cily>k0e, HE0OXOIMMO OTMETUTD, YTO JUIsl pea3allii BCEX YKa3aHHBIX MPEJI0KEHUN
HE00X0MMO W3MEHEHHE HOPMATHBHBIX JOKYMEHTOB Ha (elepallbHOM ypOBHE WM Ha YPOBHE
cyobekToB Poccuiickoit denepanmn.

3akioueHue

B pesynbraTe aHamu3a HOPMAaTHBHO-TIPABOBBIX JIOKYMEHTOB, PErIaMEHTHPYIOIUX MPOLEcc
IMPOXOKIACHUA HACTAaBHUYCCTBA Ha FOCYI[apCTBCHHOI\/’I Fpa)K)IaHCKOﬁ CJ'IY)K6C, ObLJIM BBLIABJICHEI
poOJieMbl, BO3HUKAIONIME MPHU peaTu3allui YKa3aHHON TEXHOJOTUH. OTHU MpoOJEeMbl B IIEJIOM
XapaKTCPHBI JIA BCECX rOCYJapCTBECHHBIX OPraHOB, IMPU pC€ain3allii YKa3aHHBIX ITPOCKTOB BO3ZHUKAIOT
crenuguueckre MnpoOneMbl, TpeOylolre MepecMoTpa PYKOBOISAIIMX JOKyMeHTOB. Kpome Toro,
BO3HUKAIOT TPYIAHOCTHM B HEMOCPEACTBEHHOW peaJn3allid CHUCTEeMbl HAcTaBHUYECTBA B
TOCYJapCTBEHHbIX OpraHax, OCHOBHOW MpPHUYMHON B 53TOM ciydae SBISETCA HEAOCTaTOYHAs
MOTHBHPOBAHHOCTh HACTABHUKOB M HACTABISAEMBIX, UTO NMEPHOAMUYECKH MPOSIBIIAETCS B (hopMaTbHOM
MIOAXOE MPH peaTn3allyd MEPOIPHUITHI 110 HACTABHUYECTBY.
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Abstract
Effective public administration is possible if the tasks and functions assigned to state bodies are
performed by personnel with the necessary knowledge and skills. Obtaining the necessary
knowledge and skills is directly related to the institution of mentoring, i.e. transfer of professional
experience to the younger generation who do not have experience in the public civil service. The
Federal Tax Service of the Russian Federation actively uses mentoring for the adaptation of new
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employees. The article is devoted to the study of the institution of mentoring in the civil service. In
this regard, the study of the activities of bodies and officials in the implementation and maintenance
of the activities of this institution becomes relevant. The goal is a comprehensive analysis of
legislation and measures to ensure the institution of mentoring. The research methodology is an
analysis of the current state, determination of the prospects for the development of legislation in this
area of research, including the example of the Federal Tax Service of the Russian Federation. A brief
analysis of the practice of applying and implementing the institution of mentoring at the present
stage of development of the civil service is also given. As a result, the significance of this institution
for the development and more effective professional activity of public civil servants is substantiated.
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AHHOTAIIUA

Ha ceronHsimHuMii JeHb HAIlMOHAJIBHBIE TPOEKTHI B Poccwu cTaym ogHOW W3 Hamboiiee
00CYXJJaeMBIX TEM B IMOJIHTHYECKOH JICHTE. DTO KOMIUICKCHOE TOCYJapCTBEHHOE MEPOIIPUSITHE,
HMMEIOIIIEE 1ENIbI0 PEIICHNE BaXHBIX 3a7a4, CBA3aHHBIX C PA3BUTHEM SKOHOMUKHU U COLIMAIBHON
chepol Poccuiickoit ®denepanuu. B cOOTBETCTBMM ¢ HAIMOHAIBHOM CTpATETHEH pa3BUTHUS
Poccuiickoit ®epepanun peanusyercs MporpaMMa HAIMOHAIBHBIX IPOEKTOB, B KOTOPBIX
3aJIeHCTBOBAHBI PA3JIUYHBIC OTPACIIA SKOHOMUKHU U COMANBHOMN ceprl. OTHAKO, JIsl yCIIEITHOTO
BBITIOJTHEHUS ~ YKa3aHHBIX 3a7ad  HeoOXoaummo obecmeuuTh 3(PPEKTUBHOE TPABOBOE
peryiupoBaHue, rapaHTHPYIOIIEe 3allUTy MPaB U MHTEPECOB YYACTHUKOB MPOEKTOB, a TAKKE
MPO3PavYHOCTh M OTKPBITOCTH Ipoliecca pean3auu. B CBA3M ¢ 3TUM I€/IbI0 HAYYHOU CTaThbU
SIBJISIETCS BBISIBJICHHE MPOOJIEMHBIX aCTIEKTOB PETYJIMPOBAHHUS HAIMOHAIBHBIX MPOEKTOB, a TAKKE
MOUCK TEPCIEKTUB Pa3BUTHsI 3TON cdephl. B paMkax cTaTby BBITIOJHEHBI CIEIYIONINE 3a/1avuu:
BBISIBIIGHBI OCHOBHBIE (DaKTOPBI, MPEMSATCTBYIONINE YCHEIIHOW peaTu3aiiil HallMOHATBHBIX
MIPOEKTOB, MPEI0KEHBI KOHKPETHBIE MEPHI IO COBEPILIEHCTBOBAHUIO IIPABOBOTO PErYJIMPOBAHUS
JaHHOW o0nacTu JesTensHOCTU. lIpeicTaBneHHass HayyHash CTaThsl SBISAETCS aKTyalbHBIM
HCCe0BaHUEM B c(pepe MpaBOBOTO PEryJUPOBAHUS Peai3allii HAIIMOHAJIBHBIX MPOECKTOB U
MOXET OBITh HCIOJh30BaHA KaK YYCHBIMH, TaK W TMPEACTABUTEISIMU TOCYAApPCTBEHHBIX U
MYHHIIMITATBHBIX OPTaHOB BIIACTH JIA pa3pabOTKU U BHEAPEHHS] COOTBETCTBYIOIIUX MEp IO
COBEpIIIEHCTBOBAHUIO pacCMaTPUBAEMOi c(hephl.

J1si tMTUPOBAHMS B HAYYHBIX HCCJI€I0BAHUAX
Mexa B.A. PeryaupoBaHue peaiu3allid HaIMOHAJIbHBIX MPOEKTOB B Poccuiickoit
denepanun: mpoOIEMBI M IEPCIIEKTUBBI pa3BUTHs // Bompockl poccHiickoro U MEXIyHapOJHOTO
npasa. 2023. Tom 13. Ne 6A. C. 107-112. DOI: 10.34670/AR.2023.54.39.015
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Beenenue

Ha cerogusiminuii neHp HauuMoHalbHbIE TpoekThl B Poccum cranu oaHoi u3 Haubosee
00CYX/1aeMbIX TEM B TIOJUTUYECKOH JieHTe. [IpeicTaBisercs, 4To 3TO KOMIIEKCHOE TOCYTapCTBEHHOE
MEpONPHUSITHE, UMEIOLIEE LENbI0 PEIICHUE BAXKHBIX 3a/1a4, CBA3AHHBIX C Pa3BUTUEM SKOHOMHUKH M
conuanbHOU chepsl Poccuiickoit deneparuu. CTOUT OTMETUTH, YTO HAIIMOHAIBHBIC MMPOEKTHI — 3TO
HOBIIECTBO JUIsI OT€UECTBEHHOW 3KOHOMHKHM, TaK KaK paHee TOCYJIapCTBO HE IMPUMEHSJIO TaKHe
MYJIbTUCTOPOHHUE MPOEKThl. KIIOYEBBIM JTOKYMEHTOM, CTaBIIMM OCHOBOM [UIsl peau3aiuu
HaUMnpoekToB, cran Yka3 Ilpesunenta Poccuiickoit ®@enepaunu ot 7 Mas 2018 roma Ne 204 «O
HallMOHAJIBHBIX LEJISAX M CTpAaTErMuecKux 3agadax pazButus Poccuiickont denepanuu Ha nepuon 10
2024 ronay.

OnHUM U3 TJIaBHBIX NPEUMYILECTB HALMOHAJIBHBIX NPOEKTOB SBISIETCS TO, YTO OHU CO3JAlOT
BO3MOKHOCTH JJIS Pa3BUTHSI MHHOBAMI U CTUMYJIMPYIOT pa3BUTHE SKOHOMUKH cTpaHbl. OJIHAKO, I
peanu3aly 3TOro NOTEHIMala He0OX0ANMO MPEOA0IeBaTh pal npodieM. Ha myTH K TOCTHKEHHUIO
IIOCTABJIEHHBIX 1LIEJEH CTOST HE TOJIbKO 3KOHOMHYECKHE U OpraHU3allMOHHbIE BBI3OBBI, HO U
OpUJINYECKHE.

OHM MOTYT BO3HMKATh Ha pa3IMYHBIX OJTalax peali3alid HaIPOCKTOB, OT pa3pabOTKH
KOHLIENIIMK 10 KOHTpoJs Hax ucnojHeHueM. llo muenuro J[.A. BunHMKa, Hauyano peanusaiuu
HAI[MOHAJILHBIX MPOEKTOB ObLIO O0YCIOBIIEHO, B YACTHOCTH, OTCYTCTBHEM IPABOBBIX MEXaHHU3MOB
myOIMYHOTO YIPaBJICHUS, KOTOPbIE MOTJIM OBl aJIeKBaTHO yIOBJIETBOPSATH NOTPEOHOCTH HACEICHHUS B
rOCYyIapCTBEHHBIX U MyHHIUNANbHBIX yciyrax [Bunamk, 2012, 11]. B cBsi3u ¢ 3TUM mpoOiIeMsl
peanu3aly HallMOHAJIBHBIX TPOEKTOB aKTyallbHbI M TPEOYIOT JeTaiabHOM paboThl HaJl HUMHU.

OcHoOBHAaA 4YacTh

[TonpoOHOEe W3ydyeHHE OCHOBHBIX HAI[MOHAIBHBIX IMPOEKTOB IO3BOJISIET BBIIBUTH HECKOJBKO
po6JIeM, CYyIIECTBEHHO MPEMATCTBYIOUINX X pealn3aluu:

1. Qunancosvie ocpanuuenus.

K coxanenuto, OIHMUM M3 TJIABHBIX NPEMATCTBUM IJIs YCIEIIHOW pealnu3alyy HalOHAJIBHBIX
IIPOEKTOB SABISIOTCS OrpaHMuyeHus Oromkera. HecMoTps Ha Macmtad MeponpuATHIl M BBICOKYIO
3HAYUMOCTb I'OCYJapCTBEHHBIX MPOTrpaMM, HE BCETJa rOCYJapCTBY YIAeTCs BBIACIUTH AOCTATOYHBIE
(uHaHCOBBIE peCcypChI AJIs BHITIOJIHEHUS TOCTABICHHBIX Lieel 1 3a1a4. Takke ciaeryeT OTMETUTh, YTO
BBHJly DKOHOMUYECKHX TPYJHOCTEN, CHI)KEHHUS LIEH Ha Pecypchl M T.J. CPOKH BBOJA MPOEKTOB B
AKCIUTyaTalMi0 MOTYT OBITh CABHUHYTBHI, W OOIIMH yCHeX JOCTH)KEHHS MOCTaBIEHHBIX MLeneld —
HEJOCTHKHM.

2. Ungppacmpykmyprvie u mexnonocuiueckue HecogepuieHCmaa.

Peanuszanus HalMOHAIBHBIX TPOEKTOB HE BCEr/la OCYIECTBISETCS MO IUIAHY, 3TO MOXET
MPOUCXOJUTh M3-3a HHOPPACTPYKTYPHBIX W TEXHOJIOIMYECKMX HecoBepuleHCTB. HekoTopsie
HAI[MOHAJIbHBIE TPOEKTHl MOTYT BO3HMKHYTb B PETHOHAaX C HEIOPA3BUTON CTPYKTYpoH U
UHOPPACTPYKTYPOH, UTO MOXET OKa3aThCs NPENATCTBHEM I MX peanu3auuu. Takke
TEXHOJIOTHYECKUE MPOOJIEMBI MOTYT MPOU30MTH M3-3a HEYJAYHOTO BHIOOpA TEXHOJOTHH, CIIOKHOCTH
KOOpAMHAIIMK MEX/y HAallMOHAJIbHBIMU IPOEKTAMHU U CHJIBHOTO BO3ACHCTBUS BHELIIHUX (PAKTOPOB.

3. Huskas eoeneuennocmo 2pas)coan.

OpnHoM M3 OCHOBHBIX IPUYMH HECBOEBPEMEHHOM PEAIN3allii HAIMOHAIBHBIX IIPOCKTOB SBIISCTCS

Viktoriya A. Mekha



Public law (state and law) sciences 109

HU3Kas BOBJICYEHHOCTb I'PaXJaH B JaHHBIN mponecc. He3akperieHHOCTh rocy 1apcTBOM COLMAIbHO-
SKOHOMMYECKON  OTBETCTBEHHOCTM Ha  YPOBHE  HACEJICHUS  SBJISETCS  [I€PBOHAYAIbHOMN
OTPAaHMYMBAIOIIEH  COCTABILAIOIIEH  pealu3aluyd HAaUMOHAJIBHBIX INpoekToB. Kpome Toro,
HE0O0XOMMOCTh aJjaNTalK MO0Ka3aTeseld MPOEKTOB K KOHKPETHOW TEeppUTOPHUAIbHON OOCTaHOBKE
MO’KET BBIHYK/IaTh IPakJaH HE COIVIAIIAThCsl HAa PEaM3alMI0 HALIMOHAIBHBIX IIPOEKTOB HA CBOMX
tepputopusax. C.B. 3amombckuit m A.M. AHIpeeBa TpH HCCICIOBAaHWU JaHHOW MPOOIEMbI
CIpaBEAIMBO OOpAIIAlOTCA K BAXXHOCTH IMPABOBOTO PEryJIMPOBAHUS HAIIMOHAIBHBIX NPOEKTOB HE
TOJILKO Ha (he/iepajIbHOM, HO U Ha PETHOHAIBHOM ypoBHE [3amonbckuii, Anapeera, 2020, 91-93].

CHOXHOCTb pelleHHs BBIIIEO3HAUYEHHBIX MPO0JIeM, B CBOIO Ouepeilb, 00YCIIOBIIEHA TPYJHOCTHIO
SKOHOMHUYECKOHM cuTyaluu, HO Ui Poccuiickon @enepanuy ycrelHas peann3anns HalMOHAIbHBIX
IIPOEKTOB SIBJISIETCS OJHUM U3 KIHOYEBBIX 3aJaHUM.

4. Heoocmamounocmv npagosoii baswi.

HanmonanbHble MpOEKTHI ABISAIOTCA KOMILJIEKCHOM MporpaMmoii 0OHOBIIEHUS HUHPPACTPYKTYPHI U
pa3BUTHSA DKOHOMUKH Hallel cTpanbl. OJHAKO, HA CETOIHALIHUNI JE€Hb IPAaBOBBIE OCHOBBI PEAIN3ALIAN
HallMOHAJIBHBIX MpoekToB B Poccuiickoii ®Penepanuu HEAOCTATOYHO NPOPabOTaHbI, O YeM
CBUJETEIbCTBYIOT MNpPOOJEMBbl C MPUBJICUECHUEM WHBECTULMH, CIOKHOCTH C HCIIOJIHEHHUEM
rOCy/IJapCTBEHHBIX 3aKa30B, CPbIBbl CPOKOB peaJM3allid HaLIIPpOEKTOB. B maHHOM cilydyae Ha
3aKOHOAATEIbCTBO BO3JararmTcs Oosibiive Haaexabl. CoOBEpUICHCTBOBAHHWE IIPAaBOBOM  0asbl
peajin3aly HallMOHAIbHBIX IPOEKTOB — OYEHb KPOIIOTIIMBASI U TPYIOEMKasi, HO BMECTE C 3TUM KpaiiHe
HeoOxoauMasi paboTa, TOCKOJIbKY MOTPEOHOCTh B PAa3BUTUHU 3aKOHOJATENBCTBA B JAAHHOM 001acTu
Hazpelna yKe JaBHO.

AKTyalnbHOCTh MPOOJIEMbI pPeaan3allii HAllMOHAJIBHBIX MPOEKTOB 00YCIIOBIEHA TaKX e TeM, UTO
JaHHBIN MTPOLIECC Pa3BUBAETCS NPEUMYIECTBEHHO CTUXUITHO, MEXaHU3M peaU3allii HallMOHAIbHbIX
IIPOEKTOB He COPMHUPOBAH U CYIIECTBEHHO (pparmeHTapeH. [Ipu 3ToM HallMOHAJIbHBIE TPOEKTHI YaCTO
OCTalOTCsl HE B MPABOBOM IJIOCKOCTH, a TOJBKO B MOJUTHUYECKON, BIACTHO-yNpaBIeHUYECKOH cdepe;
IIPUHATHIE HA NIPAKTUKE B XOJI€ PeaJIN3allii HAllMOHAIBbHBIX IIPOEKTOB IIAark 3a4acTy0 HE MOJy4YaroT
HEO0OXOUMBIX M HEOOXOIUMBIX Ul UX COLUAIBbHON 3(PPEKTUBHOCTU MPABOBBIX (POPM.

['oBopst 0 mepcmekTHBax pa3BUTHUSA B cdepe peanu3alvid HalMOHAJIBHBIX IMPOEKTOB, CTOUT
OTMETUTh BHEIPEHUE HOBBIX TEXHOJOTMH M METOAOB ympasieHus. Hampumep, mcnonp3oBaHue
OOJBIIMX JAaHHBIX W MAIIMHHOTO OOYy4YeHUS MOXET TMOBBICUTh 3()(YEKTUBHOCTH YyHIpPaBICHUS
HALIIPOEKTaMU U CHU3UTh PUCKH UX HECBOEBPEMEHHOI'O M HEKAUE€CTBEHHOI'O UCIIOJIHEHUS.

Takxke mpezacraBiseTcss HEOOXOUMOM pa3paboTKa HE TOJBKO MOJIUTUYECKUX, HO M MPABOBBIX
METOJIOB OCYIIECTBJICHHUS KOHTPOJIS 3a HaJJleKallell peaqu3anyeldl HalNPOEKTOB U NMPUBJIEUEHUS K
OTBETCTBEHHOCTH 3@ MX HEUCHOJHEHWEeM. JlaHHas Touka 3peHus Hallla CBOE OTPaXXEHUE B
ropuanueckon aureparype. Tak, H.B. bensikoBa BeICKa3pIBa€T MHEHUE, UTO IPABOBOE PETYJIUPOBAHUE
HAIIMOHAJIBHBIX MPOEKTOB JIOJDKHO OCYIIECTBISATHCS COBMECTHO ¢ Ou3Hec-cooOmiectBoM. [lo ee
MHEHHMIO, Hauboyee aKTyaJbHBIMH (aKTOpaMHu, OINPENENAIONMMH  YCHEIIHYI0 pealln3aluio
HAllMOHAJBHBIX NpoekToB B Poccum, sBisoTCS MNyONMYHBIE OOCYXIEHHMS HALIPOEKTOB,
nepcoHu(UKanus U pacrnpereseHne OTBETCTBEHHOCTH 33 MX peaju3alfio, a TaKk)ke MOHUTOPHUHT U
orieHka 3 pekTUBHOCTH Takol peanusanuu [benskosa, 2010, 21].

Kpome Toro, /i NOTHOLIEHHOM peanu3alii HallMOHAJIBHBIX MIPOEKTOB HEOOXOAUMO MPOBOIUTH
MOCTOSIHHBIM MOHMUTOPHHI 32 JaHHBIM MPOLIECCOM M aHAJIM3 Pe3yJbTaToB. AHAINU3 OQUIMAIHLHOTO
caiita CuetHoii nanatel Poccuiickoii @enepaliuy mo3BOJIUI BbISIBUTh CPEAM KIIFOUEBBIX HANPABICHUN

Regulation of the implementation of national ...



110 Matters of Russian and International Law. 2023, Vol. 13, Is. 6A

ee JIeATeIbHOCTH MOHHUTOPHMHI HalMOHAIbHBIX TpoekToB [Kyapun, www]. Ilpencrasisercs, 4To
OJIHOM M3 3aJlay MPaBOTBOPIEB JOKHO CTAaTh PACKPBITUE COACPKAHUS YKA3AaHHOU JEATEILHOCTH Ha
3aKOHOAATEIFHOM YPOBHE. TOJIBKO TaK MOKHO TapaHTHUPOBaTh 3((HEKTUBHOCTh BIOKEHUS CPEJICTB B
HAI[MOHAJILHBIE MTPOEKTHI.

3akJIoueHue

Takum oOpazom, 3pexTuBHaAs peanu3alvs HalMOHAJIBHBIX MPOEKTOB TPeOyeT KOMILIEKCHOTO
MO/IX0JIa U KOOPAMHALIMK YCHIIMH Pa3IMYHBIX CTPYKTYp W opranuzanuii. Heobxonumo paspaborath
ONTUMAJIbHBIC MyTH U MEXAaHU3MBI JJIS JOCTHIKEHHUS! MOCTaBJICHHBIX IIENIeH, a Takke 00eCreyuTh
3¢ (eKTHBHOE HCIIOJIb30BAHUE PECYPCOB. YCIEIIHAs pealu3alus HAIMOHAIBHBIX MPOEKTOB HMEET
IIpsIMOE BIMSIHME Ha XU3Hb rpakaad Poccun. CnenoBarenbHo, pa3paboTka myTeil perieHus npoodaemsl
peain3alii HallMOHAJIBHBIX NPOEKTOB SBIISETCS aKTyaJlbHOM 3a/1adueil, KoTopas TpeOyeT Cepbe3HOro
W3YYECHHSI U IPUHSTUS COOTBETCTBYIOIIMX Mep AJIs JOCTUKEHHS MOCTaBICHHBIX LIECH.
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Abstract

To date, national projects in Russia have become one of the most discussed topics in the political
feed. This is a comprehensive state event aimed at solving important problems related to the
development of the economy and social sphere of the Russian Federation. In accordance with the
national development strategy of the Russian Federation, a program of national projects involving
various sectors of the economy and social sphere is being implemented. However, for the successful
implementation of these tasks, it is necessary to ensure effective legal regulation that guarantees the
protection of the rights and interests of project participants, as well as transparency and openness of
the implementation process. In this regard, the purpose of the scientific article is to identify
problematic aspects of the regulation of national projects, as well as to search for prospects for the
development of this area. Within the framework of the article, the following tasks are performed:
the main factors hindering the successful implementation of national projects are identified, specific
measures are proposed to improve the legal regulation of this field of activity. The presented
scientific article is an actual study in the field of legal regulation of the implementation of national
projects and can be used by both scientists and representatives of state and municipal authorities to
develop and implement appropriate measures to improve the area under consideration.
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AHHOTAIIUA

L{enb HacTOSIIEr0 UCCIEOBAHUS COCTOUT B M3YYEHHUH MTPABOBBIX MOIX0/I0B K OMPEIEICHUIO
MPOAYKTOBBIX TPAHUI] TOBAPHBIX PHIHKOB NPH YCTAHOBJICHUU JOMUHHUPYIOIIETO MOJOXKCHUS Y
XO3SHUCTBYIOIIUX CYOBEKTOB, OCYIIECTBIISIONINX EATEILHOCTh Ha MU(POBBIX PBIHKAX, C TOUYKU
3peHusi KOHKypeHTHOoro ImpaBa Poccum W psAga HMHOCTPAHHBIX — IIPABOIMOPSAIKOB.
MeTo10I0TUYECKYI0 OCHOBY HCCIIEIOBAaHHUS COCTABIISIIOT OOIICHAyYHbIE METOAbl MO3HAHUS, a
MMEHHO: aHaJu3, CHHTE3, THIIOTE3a, aHAJIOTHs, a TAK)KEe YaCTHOHAYYHBIE METObI: (hOpMaIIbHO-
FOPUINYECKHH, CPaBHUTEIBLHO-TIPABOBOM, HUCTOPUKO-TIPABOBOM, METOJ [IPaBOBOI'0
MmojenupoBanus. [lo pesynbraTam uccienoBaHus 000CHOBBIBAETCS, YTO TECT TUIOTETHYECKOTO
MOHOIIOJIUCTA KaK KJIAaCCHYECKUI MpPaBOBOM MHCTPYMEHT JOKa3bIBaHUS (DakTa Hamuuus JTHUO0
OTCYTCTBHUSl JIOMHHHUPYIOIIETO TIOJOXEHUS XO3SHUCTBYIOHIETO CyOBEKTa Ha TOBAapHOM DPBIHKE
TaKKe MOXKET HMCIOJB30BAThCs MPHU JOKA3BIBAHUS JOMUHHUPYIOMIETO MOJIOKEHHSI Ha ITUPPOBBIX
pelHKax. Bmecte ¢ Tem ans meneil ompeneneHus TOMUHHUPYIOIIETO MOJOXKEHUsS LUPPOBOH
w1atpopMbl, KoTOopas  JeHCTByeT Ha TOBapHOM  pbIHKE, Ha KOTOPOM  YCIyTd
Ha TPEIOCTaBISIFOTCS Ha 0€3BO3ME3HON OCHOBE (WM IUIsi OJJHOM M3 CTOPOH TAaKOTO pPHIHKA)
aBTOPOM pa3pabOTaH HOBBI METOJ ONPEACICHHUS PHIHOYHOW BIACTH ISl BBINICYKAa3aHHBIX
X03AUCTBYONMX CyOBhekToB — RTP-Tect (or amri. ready to pay). Ilpemiaraembie BBIBOIBI
HampaBJIeHbl HAa pelIeHHE JTUCKYCCHOHHBIX BOMPOCOB U MpPUIAHHUE MPABOBOW ONpPEICIECHHOCTH
MIPABONPUMEHUTEILHOM MTPAKTUKE.

JJisi HUTHPOBAHUS B HAYYHBIX MCCJIEOBAHUSAX
bperkoBa E.M. OcoOeHHOCTH ompeneneHusi TNPOAYKTOBBIX TPaHUIl B JeNax O
3JI0YNOTPEOJICHUH JOMHUHHUPYIOIIUM TOJIOKEHHeM Ha 1udpoBbiX pbiHKax //  Bompockr
poccuiickoro W MexayHapoanoro mpasa. 2023. Tom 13. Ne 6A. C. 113-119. DOI:
10.34670/AR.2023.48.29.017

KaroueBbie cioBa
[TpoayKkTOBBIE TPAaHUIBI, 3TOYNOTPEOICHHE NOMHHHUPYIOIIUM TIOJOKEHUEM, IU(POBBIE
peiak#, SSNIP-tect, SSNDQ-tect, SSNDS-tect, RTP-TecT.

Specifics of defining product boundaries in cases of abuse ...


mailto:bryzhova@fas.gov.ru

114 Matters of Russian and International Law. 2023, Vol. 13, Is. 6A

Beenenue

B cBs3u ¢ pa3zBuTHEM ITUPPOBON SKOHOMUKH U TOSIBJIEHUEM HOBBIX PHIHKOB AHTHMOHOIOJIBHBIE
OpraHbl BCEro MHUpPa CTOJIKHYJHCH C PSAOM MpoOJieM, KOTOphIE BO3HHMKAIW B XOJI€ IPOBEIEHUS
AQHAJIM30B COCTOSIHUSI KOHKYPEHIIMM Ha HOBBIX TOBAPHBIX PBIHKAX, PACCIEIOBAHUNA M PACCMOTPEHUS
JIeJl O HapyUIeHMM aHTHUMOHOIIOJBHOIO 3aKoHoAarenbcTBa. (CTapple METOJbl, KOTOpBIE BCerna
IIPUMEHSUINCh TIPU aHAJIM3€ TPAJULUOHHBIX PHIHKOB, YACTMUHO YTPAaTHJIM CBOK AKTYaJbHOCTb IS
M (POBBIX PHIHKOB. BMecTe ¢ HOBBIMU PbIHKaMU Ha MpakTUKE (POPMHUPOBAINCH U HOBBIE MOIXOJbI
AHTHUMOHOIMOJBHBIX  OPraHOB, KOTOpble HEOOXOIMMO OBLJIO  OTpa3uTh B  JCHCTBYIOLIEM
3aKOHOJATEbCTBE.

B Poccniickoit ®Penepanyy, HECMOTPs Ha AKTUBHYIO IIPABONPHUMEHUTEIBHYIO IPAKTUKY U
MPUHATHE «IIATOT0 aHTUMOHOMNOJBHOrO makeTta», npukaz @AC Poccuun ot 28.04.2010 Ne 220 «O06
yTBepxkaeHun [lopsaka npoBeeHns aHaIn3a COCTOSHUSI KOHKYPEHILIMY HA TOBAPHOM PBIHKE)» TaK U HE
OBLT aKTyaJIM3UPOBAH B YaCTH aHAIN3a COCTOSIHUS KOHKYPEHIIMU Ha IU(PPOBBIX PHIHKAX.

B HacrosimieM uccliejoBaHMM MPENIOKEHbl HAIpPAaBJIEHUS IO COBEPIIEHCTBOBAHUIO aHAIM3a
COCTOSIHUSI KOHKYPEHIIMHU Ha HU(POBBIX PHIHKAX B YaCTH ONpPEAEICHUS MPOAYKTOBBIX TPAHUI] JAHHBIX
TOBapHBIX PHIHKOB, OCHOBAaHHBIE HA 00OOIIICHUH OTEUECTBEHHOW MPAKTUKU U 3apYOEKHOTO OIbITA.

OcHoOBHAaA 4acCTh

B cootBercTBuM ¢ nonoxxenusimu npukaza @AC Poccun ot 28.04.2010 Ne 220 «OO6 yTBepkA€HUH
[lopsinka npoBeneHUs aHAU3a COCTOSHUS KOHKYPEHIIMM Ha TOBApHOM pbIHKE» (nanee — Ilopsaok)
aHaJIN3 COCTOSIHUS KOHKYPEHLIMU Ha TOBaPHOM PBIHKE BKJIIOYAET B C€0sI AECAThH 3TAIOB, ONPEEIICHHBIX
nyHkToM 1.3 Hacrosmiero Ilopsnka.

Bmecte ¢ TeM B XOA€ aHanmM3a CIOXKUBILIECHCS IPAaBONPUMEHUTENBHOM IPAKTUKH
AHTHUMOHOIOJIbHBIX OPraHOB YCTaHOBJIEHO, YTO MPHU aHAIM3€ COCTOSHUS KOHKYPEHIIMU Ha IU(PPOBBIX
PBIHKaX CYILIECTBYET psiJl 0COOCHHOCTEH MPH ONPEENIEHUN MPOAYKTOBBIX TPAHUI] HA JAHHBIX PHIHKAX.

Tak, B coorBerctBuu ¢ llopsakom mox ompeneseHneM NPOAYKTOBBIX T'paHUL] IOHUMAETCS
IIpoLeaypa BBIABICHUS TOBapa, HE MMEIOILIErO 3aMEHMUTENS, WIM B3alMMO3AMEHSEMBIX TOBapoOB,
oOpalaromxcs Ha 0OJTHOM U TOM K€ TOBAPHOM PBIHKE.

OCHOBHBIM METOJIOM OLIEHKH B3aMMO3aMEHSIEMOCTH B COOTBeTCTBUHM ¢ [lopsinkoM ormpenesneH
«TECT TUMOTETUYECKOT0 MOHOMonucTay, uii nHade SSNIP-tect (ot anrn. Small but Significant Non-
transitory Increase in Price).

[lens SSNIP-tecta 3akirodaercss B TOM, YTOOBI BBICHUTH, SIBISIOTCSA JM paccMaTpUBaeMble
MPOAYKTHl MM YCIYyTH B3aUMO3aMEHSIEMBbIMU U, BO-BTOPBIX, SIBISAIOTCS JIK O3TU MPOIYKTHI
B3anMo3aMeHsieMbIMU. COrJlacHO JaHHOMY METO[Y, JIBa MPOYKTa SBJISIOTCS B3aMMO3aMEHSIEMbIMU U
HAXOJATCS OJJHOM TOBAapHOM pBIHKE, €CH yBelndeHue 1eHbl Ha 5-10 % Ha mpoaykt X mpuBener K
TOMY, 4TO 0OOJIbIIAs YaCTh CIIPOCA, KOTOPHIN paHee Ol COCPEIOTOUEH Ha MPOIYKTe X, MEPEKITIOUUTCS
Ha MPOAYKT Y.

BwmecTte ¢ TeM X03sCTBYIOINE CYOBEKThI, OCYIIECTBIISIONINE CBOKO JIEATEILHOCTh Ha MU(PPOBBIX
pBIHKAX, yalle Bcero (PyHKIMOHUPYIOT HAa MHOTOCTOPOHHHX pbIHKaxX. OJHAKO HU(PPOBBIE PHIHKU
OTJIMYAIOTCS ¥ BO MHOTUX JAPYTUX OTHOLIEHUAX. OCOOEHHOCTH 3TUX PHIHKOB CBHJIETEIBCTBYIOT O TOM,
4YTO M ONpEENICHHE MPOAYKTOBBIX PBIHKA OTIMYAETCA OT TPaJAULIMOHHBIX DPbIHKOB. bonee Toro,
IPUMEHEHHE TPAJULHMOHHBIX MHCTPYMEHTOB, OCOOEHHO B YCIOBHUSAX MHOIOCTOPOHHHUX ILIAT(GOPM,
MOJKET NPUBECTH K HEHAAEKHBIM OIpeneneHusM pblHKa. CoryiacHo uccienoBaHuio OpraHuzanuu
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SKOHOMMYECKOTO COTpYIHUYECTBA U pa3Butus (nanee — OOCP), cnumikom OyKBaabHOE ONpEeIeHNe
PBIHKA, KOTOPOE MOXKET HCKJII0YaTh OJHY U3 CTOPOH PHIHKA, MOKET NMPUBECTH K OIIMOKaM B aHAJIU3e
COCTOSIHMSI KOHKYPEHIIMM Ha TOBAapHBIX pbIHKaX. lloaTomy ciieqyer OTMETUTh, YTO ONpEEsICHUE
MIPOIYKTOBBIX TPAHUI] PBIHKA JIOJDKHO OBITH IPO3PAYHBIM H MOCIEA0BATEIHHBIM MPOIECCOM, KOTOPBIH
o0ecrieurBaeT TMPaBOBYIO ONPEACIEHHOCTh Kak JUIsl XO3SIMCTBYIOIIUX CYOBEKTOB, TaK U
perymupyfomux opranos [Rethinking Antitrust Tools for Multi-Sided Platforms, www].

B nepByto ouepens npobieMa Ipu ONpeieIeHuH MPOTYKTOBBIX TPAHUI] TOBAPHOTO PHIHKA MOKET
3aKJII0YaThCs B TOM, JIOJDKHBI JIM JIBE€ CTOPOHBI PHIHKA IUIATGOPM ONPENEISIThCS COBMECTHO HIIU
pasnenbHOo. B Oonee paHHel NpakTHKE aHTHMOHOIIOJIBHBIX OPraHOB CTOPOHBI pPHIHKA IHM(PPOBBIX
w1aTGopM ONpeesIIUCh OTIEIBHO APYT OT Apyra. Bmecte ¢ Tem, B TOKTpUHE ObLI clieJaH BbIBO, YTO
JIBYCTOPOHHUI XapakTep pbIHKA JOJDKEH OBITh ONpeAesioluM (akToM Mpu HCCIEI0BAaHUU
COOTBETCTBYIOIIETO phIHKA. B nomonHenue k atomy MHeHuto rccienoBanue OCP noguepkuBaet, 4To
0COOCHHO B@KHBIM B KOHTEKCTE OMpEAeNICHUs] MPOIYyKTOBBIX I'PAHUIl LU(PPOBBIX PHIHKOB SIBISETCS
MIPUHATHE BO BHUMAHKE CBsI3€i 1 0COOEHHOCTEN B3aMMOOTHOIICHUN MEXy CTOPOHAMH PHIHKA.

[Toka eme HET €AMHOTO MHEHHS O TOM, KaK ONPEICIUTH MPOJYKTOBBIC TPAHHIIBI MHA(DPOBBIX
PBIHKOB C OCOOBIMH XapaKTEpUCTUKAMH, OTIIMYAIOIMIMMUCS OT TPATUIIMOHHBIX PHIHKOB. OmgHAKO
OYEBHUIHO, YTO, KOT/Ia peYb UJET O HU(POBON SIKOHOMHKE, TPATUIIMOHHBIC HHCTPYMEHTHI OTIPEICIICHUS
B3aMMO3aMEHIEMOCTH HE MOAXOAAT s 3TOW Uenau. B 3HAYMTENbHOW CTENEHU 3TO CBS3aHO C
[IEHOOOpa30BaHUEM Ha TOBApPhHI M YCIYTH HU(POBOTO PHIHKA, BEAb YCIYTH LHU(POBOrO PhIHKA YacTO
npeyiaratotces OecruratHo (B anri. zero-price platforms). O0bruHO 3TO peneBaHTHO, 1O KpaiHeH Mepe,
JUIsL OTHOM CTOPOHBI MHOTOCTOPOHHEHN IIAT(HOPMBI.

C napyroil CTOpOHBI, KOT/Ia IIEHBl CTAHOBSITCS OCHOBHBIM (DAKTOPOM JUISl TIPUHSITHUS DPELICHUI
MOTPEOUTENIMHU, TOTPEOUTENH JIETKO CTAHOBSITCS YyBCTBUTENBHBIMU K IIEHAM U UIIYT 3aMeHuTeNn. B
MIPELleIEHTHOM MpaBe COOTBETCTBYIOIIMM PHIHOK B LHU(POBOI cpesie 10 CUX MOp ONpeAesIcs MyTeM
OLIGHKH BIIMSAHUA JTUOO M3MEHEHUH B Ka4eCTBE YCIYT WJIM MPOIYKTOB MIATPOPMBIL, JIUOO CpaBHEHUS
a0COMIOTHBIX U3MEHEHHH 1IEH.

O4eBHUIHO, YTO TECT THUIMOTETHUYECKOTO MOHOTIOIUCTA OECTIONE3€eH B TEX PHIHOYHBIX YCIOBHSIX, TIe
[IEHa HE WTPaeT HUKAKOM POJU MEXIY pa3IMuHbIMH cTopoHamu pbiHKa. SSNIP-Tect ocHOBaH Ha
TUTIOTETHYECKOM YBEJIMYCHHUH IIEHBI, a KOTJa TaKOW IIEHBI HE CYHIECTBYET — TECT HE MOXKET OBbITh
npuMeHeH. VIMeHHO 3Ta akTyasbHas npoOsemMa MOATOJKHYJIa aHTUMOHOMOJbHBIE OpraHbl MHOTHUX
CTpaH K pa3paboTKe HOBBIX METOJIOB OLIEHKH B3aMO3aMEHSIEMOCTH TOBAPOB.

Tak, OOCP Opln1 mpeIokeH CIEAYIONMNA BapHaHT PEIIeHUs MPOoOJIeMbl C HEBO3MOXHOCTHIO
MIPOBEJICHUS TECTAa TUIOTETHYECKOI0 MOHOMoKCTa. [1o MHEHUIO JaHHON OpraHu3aly, TPUMEHUMOMN
MPEACTABIISIETCS 3aMEHa aHalli3a, OPUEHTUPOBAHHOIO Ha LIEHY, aHaJU30M, OPUEHTHUPOBAHHBIM Ha
kauecTBO [TaMm >ke]. JlanHbIi TecT ObLT HazBaH SSNDQ-Tect — «HeOObIIOE, HO 3HAYUTETHHOE, HE
TPaH3UTOPHOE CHWXXEeHWEe KadecTBa» (oT aHri. a small but significant non transitory decrease in
quality). Ilemp Tecta SSNDQ - 3amenuts Tect SSNIP Takum o00pa3om, dYTOOBI BMECTO
TUTMOTETUYECKOTO YBEIHUEHUS LIEHBI, TECT OIeHUBAI 3(PPEKT TUMOTETUIECKOTO CHIKEHUS KauecTBa.
[ToMuMoO paccMOTpeHHUsI KaueCTBAa KOHKPETHOM YCIYTH, TECT MOXKET TAK)KE OLIEHUBATh THIIOTETUYECKHE
MOCJIEACTBHS U3MEHEHHS OOIKX YCIOBHM U MOJIOKEHUN KOHKPETHOM MIaT(OPMBI.

C Touku 3peHus pa3pabOTUYMKOB JAHHOTO IMOAXO0J]a, KayecTBO YCIyr, cOOp JaHHBIX M OOIIHe
YCIIOBUSI IPEIOCTABJICHUS YCIYT MIaTGOPMBI CYIIIECTBEHHO B3aUMOCBSI3aHbL. POJb TaHHBIX KaK aKTHBA
OCOOCHHO aKTyallbHA, KOT/Ia 3TH JIaHHBIC HEJIETKO BOCIPOM3BECTH M KOI/a yciyra IudpoBoit
1aTGopMBbl, I1e cOOMparoTCs TaHHbIe, IpeaaraeTcs Oecriatio. B ciyyae ¢ monyaspHbIMU yCITyraMu
uudpoBbIX IUIaTGOpPM pedb Yalle BCEro HJET O NEepCOHAIbHBIX JaHHBIX. Korma KoHedHble
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M0JIb30BaTENN yCIayr udpoBoi miaT(Gopmbl pa3pelaroT MOCTABIIMKY YCIyr COOMpaTh U MOJIy4aTh
JOCTYIl K UX IEPCOHAIbHBIM JAHHBIM, JIEHEXHas II€Ha 3TOM YCIyTd, NO-BUAUMOMY, 3aMEHSETCS
YCIIOBUSIMH, KOTOPbIE YUUTBIBAIOT KOMMEPUECKOE UCIO0Ib30BAaHUE IIEPCOHATIBHBIX IaHHBIX KOHEYHOTO
1oJib30Barens. B To jke Bpemsi, KauecTBO YCJIOBMI, HAaIpUMEp, HEMOJIHbIM 0XBaT UM KOHKPETHOCTb,
MOXKET CTaThb (PAKTOPOM KadecTBa, KOTOPBIH MOXKET OBITh MPOAHAIM3HUPOBAH C IMOMOILNBIO TecTa
SSNDQ.

OnHako, Kak 0TMEYAETCS B OTUETE COBETHUKOB EBpOIeiickoil KOMUCCUU, HESICHO, KaK TaKOM TECT
MOXET OBbITh NPUMEHEH Ha MpakTuke. Hampumep, OHM 3a7al0TCs BONPOCOM, KakOil YpOBEHB
yXyALIEHUS! KauecTBa OyJeT SKBHUBAJICHTEH MOBBIMIEHUIO IIeH Ha 5-10%, 4TOOBI yIOJTHOMOUYEHHBIE
OpraHbl MOTJIM OLIEHUTH, OyJET JIU TUIOTETHUYECKUH MOHOMOJUCT MO-TIPEKHEMY MOJydaTh NPUOBLIL
Ha JIAaHHOM pBbIHKE.

Kax ormeuaer ODCP, none3HocTh Takoro Tecta OyAeT CKOpee KOHIENTYyalIbHBIM PYKOBOJICTBOM,
4eM OOBEKTHUBHBIM KPUTEPHEM, KOTOPHIH MOKET MPUMEHSTHCSI aHTUMOHOIIOJIBHBIMU OpTaHAMU WU
cynamu. Ilpumep npumenenus tecra SSNDQ mpueaen B nene Qihoo 360 mporuB TenCent B
Bepxosaom HapoaHoMm cyae Kuras [China’s Leaders Aim for ‘High Quality’ Growth, www].

JlanHast Mo3uLMS HAXOJIUT CBOE OTPAKEHHUE M B TPYAAX OTEUECTBEHHBIX MCCIIEI0BATENIEH B
o0yacTh KOHKYpeHTHOro mpaBa. Tak, ¢ Toukum 3peHus E.C. XoxioBa, Ui Iieliell ompesesieHus
PBIHOYHOM BIIACTH Ha PBIHKAX C HYJIEBOM CTOMMOCTHIO TOBApPOB HEOOXOAMMO UCIOIH30BaTh HE LIEHY,
a, B TIEPBYIO OYepellb, KaueCTBO TOBapa. B Takom ciydae pbrlHOYHAs BIACTh OyJeT UMETh MECTO MpHU
HaJIMYUU Y XO3SIICTBYIOIIEr0 CyObEeKTa BO3MOKHOCTH CYLIECTBEHHO 3aHMKaTh Kaue€CTBO TOBapa Mpu
HEM3MEHHOCTH cripoca Ha Hero [[ly3sipeBckuii u ap., 2021, 126-129].

Bwmecte ¢ Tem, ¢ TOUKHM 3pEHHUs] aBTOpA, JAHHBIM TECT HE MOXKET SABJISTHCS JEWCTBUTEIbHBIM U
YHUBEPCAIbHBIM HHJMKATOPOM B3aWMO3aMEHSEMOCTH TMPHU ONPEAENEHUU MPOIYKTOBBIX T'PAHMUIL
HU(PPOBBIX PHIHKOB MO CIETYIONTUM TPUIHHAM.

Bo-nepBbIX, OTCYTCTBME YETKMX KpPUTEPHEB CHHKEHMSI KayecTBa MOXKET pacCIIUPUTENILHO
TOJIKOBAThCS PETYIATOPAMHU, YTO MPUBEAET K OTCYTCTBHIO €AHMHO0Opa3us B MPaBONPUMEHUTEIHHON
MpPaKTHKE.

Bo-BTOpBIX, MPOBO/ISI aHATIOTUIO C TPATUIIMOHHBIMU TOBAPHBIMH PHIHKAMU, CTOUT OTMETHUTH, YTO
METOJI «CHIDKCHMSI KayeCTBa» BHUIUTCS HE B TOJHOM Mepe NPUMEHUMBIM M JICHUCTBUTEIHHO
OTpa)arolllM B3aMMO3aMEHSIEMOCTh MEX]ly TOBApaMU B CBA3U C TEM, YTO B CIy4ae MpU yXyIALIEHUU
KayecTBa MPeA0CTaBIAEMOr0 TOBAapA BIIOJHE €CTECTBEHEH OTTOK MOTpeOuTENei.

Tak, Hanpumep, B cilydyae yXyIIICHHUsS KayecTBa MPOMU3BOJAMMOIO METajula, KOTOPbIH He OyIeT
OTBEUYaTh YCTAaHOBJIEHHBIM CTaHJapTaM KauecTBa, C BHICOKOW CTENEHbIO BEPOSTHOCTH IOBJIEYET 3a
coboii ymeHbIleHHe crpoca. Bmecte ¢ TeM nepexosa norpeduteneil K [pyromy MOCTaBIIMKY B JAaHHOM
CUTYyallUd BpAJl JIM OTPaKaeT JACUCTBUTEIBHOE HAJIWYME PHIHOYHOM CHJIBI Y XO3SIMCTBYIOLIETO
cyObekTa. JlaHHbIi TpuMep BUIUTCS aKTyaJIbHBIM U I IU(PPOBBIX PHIHKOB.

Takum 00pa3oMm, ¢ TOYKH 3peHHUs aBTopa, npemtoxkeHHbd ODCP HereHOBOW METOJ OLIEHKH
B3anMO3MeHsIeMOCTH ToBapoB (SSNDQ-TecT) BUIUTCS HE B MOJHOM Mepe MPUMEHUMBIM K IU(PPOBBIM
peiakam [Rethinking Antitrust Tools for Multi-Sided Platforms, www].

B  nmreparype  BcTpewaercs  eme  omHa  anbTepHatmBa  SSNIP-tecra. Taxk,
I'. Komuccapos cunraer, yto 3ameHod SSNIP-tecta mpu omnpenesneHHMM NPOAYKTOBBIX TI'PAHMI
MHOTOCTOPOHHETO PhIHKA (B T.4. HU(PPOBOr0) C MHOTOCTOPOHHEH K€ «HYJIEBOM LIEHOI» MOXET CTaTh
SSNDS-onpoc npuobperateneii [IlepcreKTHBBI aHTUMOHOIIOIBFHOTO PETryJIMPOBAaHMS Ha IUPPOBBIX
pBIHKAX..., WWW].

JlanHbIM HccreoBaTeNieM Mpeasiaraercs cieayromas (popMyIupoBKa BOMpoca, KOTOPbIH OyneT
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3aJlaBaThCs IPU OMpoce npuodperareseil ToBapoB/yciIyr HU(POBBIX miIaThopM:

«Kakumu uHQpacTpyKTypaMud U B KaKOM OObE€MEe OHHU MPEANOYTYT 3aMEHUTH MPEIBAPUTEIHHO
OTpeeNICHHYI0 MHPPACTPYKTYPY, €CIIM MPUIHMHA, BIUSIONIAs TOJIHKO Ha €€ BJIAJENbIa, IPUBEALT K
JOJITOBPEMEHHOMY (JIOJIBIIIE OHOTO T'oJ1a) YMEHbIIeHHIO Ha 5-10% o0bema mpogax ux cOOCTBEHHBIX
TOBapOB/YCIIYT, PEaTU3yEMBbIX uepe3 3Ty HUHPPACTPYKTYPY».

«SSNDS», Takum o0pa3om, pacmudpoBsiBaeTcs kak «Small but significant and non-transitory
diminution in sales» (He0obIIIOE, HO 3HAYUMOE U JIOJITOBPEMEHHOE CHIKEHUE MPOJIAK).

Janublii MmeToq BUIUTCSA o4eHb cX0kuM ¢ SSNDQ-tectom. BmMecte ¢ TeM CTOUT OTMETUTh, YTO
JAHHBIN TECT TAK)KE UMEET CBOM «CJIEMbIe MATHA» U B IIOJHOM Mepe HE CMOYKET CTaTh HOBBIM «TECTOM
TUIOTETUYECKOI0 MOHOMOMKUCTay Uit UG POBbIX miaTdopM. Tak, UCXOIs U3 ONpeAeNeHus, JaHHOTO
aBTOPOM, TECT TMPUMEHUM TOJBKO JJIsi TPAHCAKIMOHHBIX IUIATGOPM, HCKIFOYas OTPOMHBIN OJIOK
HETPAHCAKIIMOHHBIX TIaTGOpM, I KOTOPBIX BOIMPOC OINPEACICHHS PHIHOYHOW BJIACTH TaK U
OCTaHEeTCS] HEPACKPBITHIM.

Takum oOpa3om, ¢ Touku 3peHus aBTopa, SSNDQ-TecT BUIAMTCS Takke HE B IOJHON Mepe
YHUBEPCATHLHBIM METOJIOM ]ISl OLIEHKH B3aMMO3aMEHSIEMOCTH TOBAPOB Ha ITU(PPOBBIX PHIHKAX.

3akJIoueHue

Ilo pe3ynbTaTam aHanM3a NOAXOM0B K ONPEACIICHUIO IPOAYKTOBBIX IPAHMI] TOBAPHBIX PHIHKOB IS
YYaCTHHKOB ITM(POBBIX PHIHKOB, B HACTOAIIEEC BpEeMs Ha 3aKOHOAATENIBHOM ypoBHE Poccum mu
3apyOeXHBIX CTpaH C TOYKHM 3pEHHs aBTOpa, HE pa3padoTaH METOJ], KOTOPBIH Obl MOIXOAMI M
MIPUMEHEHHS PeryJISTOpaMH B OTHOILIEHHUH JIFOOBIX OECIUIaTHBIX IIAT(GOPM, pealibHO OTpaXkast HaTnuue
WM OTCYTCTBHE PHIHOYHOM BJIACTH Y XO3SHMCTBYIOLIETO CYObEKTA.

B nensix coBepiieHCTBOBaHUS aHAJIM3a COCTOSTHUSI KOHKYPEHIIMM Ha IU(PPOBBIX PhIHKaX B YacTH
OTIpeJIeJIeHUs] MPOAYKTOBBIX TI'PAaHUI] JAHHBIX TOBAPHBIX PBIHKOB, OCHOBAaHHOM Ha OO0OOIIEHUU
OTEYECTBECHHOH NMPaKTHKH U 3apyOeHOT0 OIbITa, ABTOPOM IPEJIaraeTcsi HOBBIA METOJT OIIpeIeIICHUS
IIPOJYKTOBBIX I'PAHULI, KOTOPBIM BUAUTCA aKTyaJbHBIM U IPUMEHEHUS IIPU IIPOBEICHUH aHAJIN3a B
OTHOIIIEHNH OecTaTHRIX U(poBbIX wiardGopm — RTP-tect (ot anri. ready to pay).

JlaHHBINM TecT moapa3yMeBaeT BBEJICHHME IUIAThI 3a IMOJb30BaHHE IulaTdopmoi. Tak, oOnanas
JeMCTBUTENILHONW PHIHOYHOM BJIACThIO IUIAT(GOpMa C HYJEBOW IEHOM, CTAaHOBSCH IIATHOM, HE OyneT
MOJIBEP’KEHA OTTOKY MOTpEOUTENEH.

ATbTepHATUBOI1 BOIIpOCa, periiaMeHTUPOBaHHOTO MMyHKTOM 3.9 [lopsnka OyeT sSBisThCs:

«Kakumu TOBapamMM U B KakoM oOObeME€ OHHU MPEANOYTYT 3aMEHHUTh MPEBAPUTENHBHO
OTIpECIICHHBIA TOBAp, €CIIU 3a €r0 MCIIOJIB30BAHUE HA HETO JIOJTOBPEMEHHO (JOJbILIE OJHOTO roja)
OyzeT BBe/ICHA IJIaTa, a LIEHbI Ha OCTAJIbHBIE TOBAPhl OCTAHYTCS HEM3MEHHBIMU 7).
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Abstract

The purpose of this research is to study the legal approaches to determining the product
boundaries of commodity markets when establishing a dominant position of business entities
operating on digital markets from the perspective of competition law in Russia and a number of
foreign legal orders. The methodological basis of the research consists of general scientific methods
of cognition, namely: analysis, synthesis, hypothesis, analogy, as well as private scientific methods:
formal-legal, comparative-legal, historical-legal, method of legal modeling. According to the results
of the studly it is substantiated that the hypothetical monopolist test as a classical legal tool of proving
the fact of presence or absence of a dominant position of an economic entity on the commodity
market can also be used in proving the dominant position on digital markets. At the same time, for
the purposes of determining the dominant position of a digital platform that operates on a commaodity
market where services are provided on a gratuitous basis (or for one of the parties to such a market),
the author has developed a new method of determining market power for the above-mentioned
business entities, the RTP-test (ready to pay). The proposed conclusions are aimed at solving
controversial issues and giving legal certainty to law enforcement practice.
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AHHOTALUA

Hensb: Llenbio mpoBOAMMOro HMCCIEAOBAaHUS SBISETCS M3Y4EHHE NMPOOIEMbl AOCTYIHOCTH
MPAaBOCYAMsI Yepe3 MpU3My HHCTUTYTa OCTABJIEHHS HCKOBOIO 3asBICHUS 0O€3 IBIKEHUS B
LMBUIMCTHYECKOM TIpouecce. Meronpl: B mpomecce uccienoBaHus —HCHOJIB30BAIUCH
oOlleHay4YHble M 4YaCTHONPABOBbIE MeETOJbI HccienoBaHus. PesynpraThl: Pesynbratom
MIPOBEJIEHHOTO MCCIEI0BAaHUS SBUJIOCH BBISBIEHHUE OTCYTCTBHSI MPABOBOTO PEryJIMpPOBaHUS
MHCTUTYTa 00’KalOBaHMsI OTIPEIENIEHUs Cy/1a 00 OCTaBIEHUHU HCKOBOTO 3asIBICHUS 0€3 IBUKEHUS
B apOUTPaXKHOM M TPaXIAHCKOM IIpOIEccaX, YTO OKa3blBaeT CYILIECTBEHHOE BIIMSHUE B
peaiv3alyy 1paBa Ha CyJeOHYIO 3alllUTy B CBSI3U C MPEMSITCTBUEM JTOCTYIHOCTH MPaBOCYAMSL.
BoiBogbl: B CBA3M C BBIIBIEHHBIM OTCYTCTBHEM JIOJDKHOTO IPAaBOBOIO PEryJIMpPOBaHUS
npennoxkeHo BHecTH ponoiaHeHus B cT. 128 AIIK P® u ct.136 I'TIK P®, npexycmarpusaronme
BO3MOKHOCTh OO’KaJOBaHMs ONpeAeseHus cyaa 00 OCTaBICHHWM HCKOBOTO 3asiBIICHUsS 0e3
IBIDKEHUS. B nensax obecrnieueHns peann3aii TaKoro 3JeMeHTa IpaBa Ha CyIeOHYI0 3alUTy Kak
JOCTYTHOCTh TPaBOCYAMs,, CUATAEM HEOOXOIMMBIM 3aKpENUTh aHAJIOTMYHO IOJIOKEHUIO,
comepxamemycs B 4.3 cratem 130 Kopekca aIMHUHHCTPAaTMBHOIO CYJIONPOU3BOJACTBA
Poccuiickoit @enepanuu B crarbe 136 I'pakiaHckoro mporeccyanbHOro kojekca Poccuiickoit
denepanyy MOJI0KEHUE O TOM, YTO Ha OIpeesIeHUe CyJja 00 OCTAaBICHUU HCKOBOTO 3asiBICHUS
0e3 JBMXKEHUS MOXXET OBITh IMOJaHa dYacTHas xamoba, a B crathe 128 ApOutpaxxHoro
npoueccyaibHoro kojaekca Poccuiickoir Denepannu MojJ0KEHWE O TOM, YTO HA ONpPEAEIICHUE
cyZa 00 OCTaBJIEHUHU HCKOBOTO 3asiBIICHHs 0€3 ABMKEHHSI MOKET OBITh MO/aHa 5kanooa.

JlJ1si (MTUPOBAHMS B HAYYHBIX HCCJI€I0BAHUX
Kynarmna H.I1., Kymarua O.A. K Bompocy o moctymHoctu mpaBocyaus // Bompoch
poccuiickoro u MexayHapomHoro mpaBa. 2023. Tom 13. Ne 6A. C. 120-128. DOI:
10.34670/AR.2023.73.11.020
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KuroueBrble ciioBa
[IpaBo Ha cyneOHYIO 3alIUTy, JOCTYIHOCTh MPABOCYIHSI, OCTABICHUE NCKOBOTO 3asBICHUS
0e3 IBIKEHUsI, 00KaJIOBaHKUE ONPEIEIICHNs 00 OCTaBIIEHUU MCKOBOTO 3asIBIICHUS O€3 JIBYKCHUS,
CyneOHOe TIpaBo.

Beenenue

Poccwuiickas ®@enepanust — Poccust ecTh 1eMoKpaTHieckoe GpeiepaTHBHOE ITPABOBOE TOCYIAPCTBO.
OaHuM Y3 MPU3HAKOB IIPABOBOTO TOCYJapCTBa SIBISETCS HAIWYHE HaJuIekalux (opManbHO-
IOpUJIMYECKUX TapaHTUH mpaB W cBoOox denoBeka [Bapnamoma, 2016]. UYrto ykaspiBaeT Ha
HEO0OXOUMOCTh CO3JIaHUSl OPTaHOB W MPOLEAYpP, oOecrmeunBaomux uxX 3P(HEKTHBHYIO 3aIIUTy OT
BO3MOJKHBIX HAPYIICHUI CO CTOPOHBI KaK YACTHBIX JIUII, TaK U TOCYyAapCTBa.

OpHolt U3 rapanTui, o0ecrneuynBarOIIUX MPABO HA CYACOHYIO 3allUTy, SIBJISIFOTCS IOJIOKECHUS
3akpersieHHble B cT. 46 Konctutyuuu Poccuiickoit ®epepanuu. JlocTymHOCTh K MPaBOCYIHIO
BBICTYIIAET OJHUM U3 3JIEMEHTOB B COJIEP’)KaHUHU IIPaBa Ha Cy1eOHYIO 3allUTy.

MarepuaJjbl 1 METOAbI

MeTon0I0ruYeCcKyl0 OCHOBY HAILIErO HCCIIEAOBAaHMS COCTAaBIIAIOT KakK OOLICHayuyHblE (aHAIM3,
aHAJIOTHs, UCTOPUYECKHM) TaK W YacTHOMPaBOBBIE ((OpMaIbHO-IOPUAMYECKUN, CPaBHUTEIBHO-
IIPABOBOI) METO/IbI UCCIIEOBAHMUS.

JlureparypHblii 0030p

[Tpobnema NOCTYNMHOCTH MPABOCYAMS, BBICTYIasi MHOTOIPaHHBIM SIBJIEHUEM, ObUla MPEIMETOM
HCCIIeIOBaHMsI MHOTUX YYEHBIX MpolieccyanucToB. B cBoux paboTax OHM paccMaTpUBald OTAEIbHbIE
acrnekThl JAaHHOro sBieHusa. A.T. BoHHep paccMaTpuBaeT JOCTYMHOCTh MPABOCYIUS 4Yepe3 MpHU3MY
cobOmonienust mpoueccyanbHoit ¢dopmbl [bonnep, 2001]; T.E. Ao6oBa [AGoa, 2001] u P.®D.
Kannuctpatosa [Kanucrparosa, 2001] cBsi3pIBatoT mpodaeMy JOCTYITHOCTH MPABOCYAUs C BOIIPOCAMHU
MOJIBEIOMCTBEHHOCTH; D.M. Mypa/bsiH yKa3blBaeT Ha 3aBUCUMOCTb JIOCTYIHOCTH MPABOCYIHS OT
pasMmepa cyaeOHOW TONUIIUHBI U OT cyaeOHoi BojokuThl [Iletpyxun, 2002, 650]; B.M. Cemenor
000CHOBAJI MPUHIIAI JOCTYIMHOCTH CyneOHoi 3ammThl [Cemenos, 1979]; JI.B. TymanoBa rapantuei
JOCTYITHOCTH ITPaBOCYIUsI BUAMT BO3MOKHOCTD BE/IEHNUS Jiena uepes npeacrasurens [Ilerpyxun, 2002,
688]; M.C. IakapsiH BbliensieT OOBEKTHBHbIE M CYyOBEKTHBHBIE IPEANOCBUIKH JOCTYIHOCTH
npaBocyaust [Illakaps, 2001]; B.B. SpkoB Bblaenser (axTopsl, ONpenensione JoCTyn K
npaBocyauio [Spxos, 2001]. Haubonee oOuupHOE Ucciae10BaHus MPoOJIeM JOCTYITHOCTH MPABOCY M
MMEHHO KaK MHOTOIpaHHOro sBieHus 0b110 nposeneHo U.A. Ilpuxoasko [IIpuxonsko, 2005].

PesyabTarsl

O HeoOXxomuMOCTH 0oJiee BHUMATEIBHOTO OTHOIIEHUS CYJOB K PACCMOTPEHHUIO BOMPOCOB 00
OCTaBJICHUHN UCKOBOI'O 3as1BJICHUA 663 ABHUIKCHUS TOBOPUIJIOCH YK€ HCOOHOKPATHO, JAHHBIC Hp06JIeMI>I
OCBEIIAIOTCS KaK B 0030pax cyneOHOM MpaKkTUKU, TaK U B MOCTaHOBIEHUsX [InmeHyMOB BEpXOBHOTO
Cyna Poccuiickoit ®@enepaunn. Ho, K cokaneHHio, Cyabl MPOAOJKAIOT AOMYCKAaTh HAPYUIECHUS
NpOHECCCYAJIbHOI'0 3aKOHOAATCIILCTBA IIPU OCTABJICHUHW HCKOBBIX 3asIBJICHUN 663 JABUXKXCHUS.

On the issue of accessibility of justice
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OtcyTcTBHE MPSIMOTO 3aKpEIUICHHWS B HOPMax T'PaKAAHCKOTO IMPOIECCYAIBHOTO U apOMTPaXKHOTO
MPOLIECCYATFHOTO 3aKOHOAATENILCTBA MIPaBa Ha 00’KAIIOBAHUE OTpeIesIeHHS 00 OCTaBICHUH HCKOBOTO
3asBICHUS O€3 JBIDKEHHS TOJIBKO CIIOCOOCTBYET Pa3BUTHIO HEOPEKHOCTH CYAOB B PACCMOTPEHUU
BOIIPOCOB OCTABJICHHS HCKOBOTO 3asBIICHUS O€3 IBUKCHUS.

Oo0cyxneHue

B Hamem wucciemoBaHMM MBI XOTeIH OBl KOCHYTHCS MPOOJIEMBI JOCTYITHOCTH IPABOCYIHS,
CBSI3aHHOM C MPENSATCTBUEM, BOSHUKAIOLIUM IIPU MPUEME HCKOBOTO 3asIBJIICHHUS, @ UMEHHO peau3alueit
MHCTUTYTa OCTaBJICHHS HCKOBOI'O 3asBJICHUS O€3 JIBHKEHUS.

JloCTyITHOCTh TIpaBOCYIMsI O3HAYAET, YTO BCSIKOE 3aMHTEPECOBAHHOE JIMIIO BIIPABE OOPATUTHCS B
CyIl U OTCTaWBaTh CBOMW IpaBa W MHTEPECHI B CyAcOHOM pa3dmpatenbeTBe. [IpUHIMI JOCTYITHOCTH
CylIeOHOM 3alIMThHI MpaB U 3aKOHHBIX MHTEPECOB (OOecrmeueHue MocTyna K MPaBOCYAMIO) SBISETCS
OJIHOM U3 OCHOBHBIX 33/1a4 MPaBOCYIHUSI.

Bwmecte ¢ Tem B kadecTBe (paKTOPOB, OKA3BIBAIOIIMX BIIMSHUE HAa O00ECIEYEHUE JOCTYIMHOCTH K
MPaBOCY/IUIO, BHICTYIAET B TOM YUCJIE U OTCYTCTBHE YETKOM PErIaMEHTAIIMH B PEAIM3alli HHCTUTYTA
OCTaBJICHUS 3asBICHUS 0€3 TBUKCHHUSI.

B cBsi31 ¢ 3TUM cunTaeM HEOOXOAMMBIM OCTAHOBHUTHCS HA PACCMOTPEHHH CIEIyIOIIeH MPOoOIeMbl,
BO3HHUKAIOIICH B MIPABONPUMEHHUTEIILHON MPAKTUKE B MPOIECCE pPeaIn3allii WHCTUTYTA OCTABJICHHS
3asBJeHUsI 0€3 JBMIKEHUS — OTCYTCTBHUE YETKOM perjaMeHTallud MPOLEeCCyaTbHOTO PETyIMPOBAHMS
WHCTUTYTa 00KalOBaHMs OMpeIeleHHs cy1a 00 OCTaBIEHUU 3asBICHUS 0e3 TBUKEHHUS.

Jns 6oee MOTHOTO MpeACTaBICHHs TPOBEJEM CpaBHUTEIbHBIN aHanu3 ctateil 136 ['paxknanckoro
nporieccyanbHoro Kojaekca Poccuiickoit @enepanuu, 128 ApOuUTpaxHOTO MPOIIECCyaTbHOTO KOJIeKca
Poccuiickoit ®enepaniuu u 130 Kopexca aaMUHHCTPAaTHBHOTO CyIONMpou3BOACTBa Poccuiickoii
Oenepanu. OOHMIMM B YKa3aHHBIX CTAaThsX SBISIOTCSA OCHOBAHUS [IJII OCTABIICHUS 3asBIICHUS
(MCKOBOTO 3asiBICHUSA, aJMHUHHUCTPATHUBHOTO HCKOBOTO 3asBJICHHs), OOS3aHHOCTh CyJa HANpaBUTh
KOIIMIO OIPEIENICHHUs] HMCTIy HE TO3JHEE CIEAYIOIIero JHsS IOCIE JHS €ro BBIHECEHMs, a TaKKe
TOCJIE/ICTBHS HEYCTPAHEHHSI 00CTOATENHCTB, MOCTY>KUBIIMX OCHOBAHUEM JIJISI OCTABJICHUS 3asBJICHUS
0e3 IBMKEHUS B BUJIC BO3BPAIICHHS 3asBJICHUS U MIPUJIATa€MbIX K HEMY JJOKYMEHTOB.

Kak ObITh B TOM cily4ae eciu UcTell (3asBUTENb, aIMUHUCTPATUBHBIA MCTEI]) HE COIJIACEH C
OCHOBaHUSIMU OCTaBJICHHS HMCKOBOTO 3asBICHUS (aIMUHUCTPATUBHOTO HCKOBOTO 3asiBIeHHUs) 0e3
nBwKeHus? Hanmpumep, ucTell oriaTii rocyIapcTBEHHYIO MONUIMHY, a CyJl CYUTAeT YTO €€ pa3zMmep
JOJDKEH OBITh OOJIbINIe; MCTEIl HAITPaBMJI KOTHIO MCKOBOTO 3asBJICHUS OTBETUYHKY, a CyJ PEINI, YTO
HE0OXOUMO TIPUBIIEYHh TPEThE JHUII0O M HEOOXOAUMO €My OBUIO HalpaBUTh KOMHIO HMCKOBOTO
3asBJICHUS; UCTE MNPUIOXKHWI KONUHU, HMMEIOUIMXCS y HEro JOKYMEHTOB TOJTBEPKIAIOLIUX
o0ocHOBaHUsA €ro TpeOOBaHWM, a CyJ pPEmIMi, YTO STHUX JOKYMEHTOB HEIOCTAaTOYHO WJIH OHHU
HEMPaBUILHO OGOPMIIEHBI. 3a4acTyI0 CyJIbH CYJOB OOIIEH IOPUCIUKIINH, TIPU PACCMOTPEHHUH JIeT B
MOPSIAKE TPAKIAHCKOTO CYJIONPOU3BOACTBA MTPHU PEIICHUH BOMPOCA O IPUHITUU UCKOBOTO 3asBJICHUS
peaM3yIOT Te 3aa4H, KOTOPHIE TOJKHBI MU BBITIOJHATHCS JTHMOO0 MPH TMOATOTOBKE Jiea K cyAeOHOMY
pazOupaTenbCTBy, HAIPUMED, pa3pelIeHrne BOMpOca O COCTaBe JWII, yJacTBYOIuX B nene (cr. 148
I'paxxmanckoro mporeccyansHOTO Koaekca Poccuiickoit deneparun), TMO0 IPH PaCCMOTPEHHUH Jea
0 CYILECTBY, HAIIPUMEP UCCIEAOBAHUE U OLIEHKA JI0Ka3aTEIbCTB.

CpaBHuBaeMble Hamu paHee ctatbu 136 I'paxknaHckoro mporeccyanbHOro koaekca Poccuiickoit
Oenepanun, 128 ApOuTpakHOTO MporeccyanbHoro kKoaekca Poccniickoit deneparuu un 130 Kogekca
aIMUHUCTPATUBHOTO cyaomnpousBojcTBa Poccuiickoin deaepanuu HMMEIOT OJHO CYILECTBEHHOE
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OTJINYHE.

B cootBerctBum ¢ 4.3 cr. 130 Kogekca agMUHHCTpaTUBHOTO CyAONpou3BojcTBa Poccuiickoi
denepanyy Ha ONpeAeieHUe Cyaa 00 OCTaBIEHWH aJMUHUCTPATUBHOTO HMCKOBOTO 3asiBICHUS 0e3
JBMDKEHUSI MOXKET OBITh [OJIaHa YacTHas jkanoba. B To ke Bpems, HU rpakIaHCKOe HU apOUTpaKHOE
MIPOLIECCYATTbHOE 3aKOHOAATEIBCTBO HE COJIEPXKUT MPSIMOTO YKa3aHHsI Ha BOZMOKHOCTh 00KaJlOBaHUS
orpezeneHus: 00 OCTaBJICHUU HUCKOBOTO 3asBlIeHUsI 0€3 JBUKEHHSI, HO IIPU 3TOM, B COOTBETCTBUU CO
cratbeil 188 ApOuTpa)xHOTO MpoleccyalibHOr0 Kojaekca Poccuiickoit ®Dexepanuu ompeneseHue
apOUTPaKHOTO CyZa MOXKET OBITh 00’KaJTOBaHO OTACIHLHO OT 00KAIOBAHUS CYJEOHOTO aKTa, KOTOPBIM
3aKaHYMBAETCS PACCMOTPEHUE JeNia MO CYUIECTBY, B CIy4asiX, €CIId B COOTBETCTBUU C HACTOSALIUM
Konekcom mpenycMoTpeHo o0aloBaHUE ATOrO OIpENEeHHs, a TaKXkKe €ClId 3TO OIpeAelieHue
NPEMSATCTBYET JalbHEWIIEMY JBHKEHUIO J€jla, B COOTBETCTBMM CcO cTarbe 331 rpaxiaHCKOro
IpoLecCyaabHOro Kojekca Poccuiickorn @enepanuy onpeneineHus Cyaa IEepBOM MHCTAHIIMM MOTYT
ObITh 00KAJOBaHBI B CYJl aleUIAIMOHHOW WHCTAHIMHM OTAEIBHO OT PEIIeHUs CyAa CTOPOHAMH U
JIPYTUMHU JUIAMH, YYaCTBYIOIIMMH B Jiejie (4acTHas xanobda), a MPOKypOPOM MOXKET ObITh MPUHECEHO
MpeACTaBJICHUE B CiTy4ae, eciu: 1) 3To npeaycmorpeno HacTosiimuM Kogekcom; 2) onpenenenue cyaa
HCKJIIOYAeT BO3MOYKHOCTD JIalbHENUILIETro ABMKEHUS Jiea. B oTHOIIEHNU onpesenenus, 00anoBaHue
KOTOpOTr0 HE MperycMOTpeHo HacTtodmuM KogekcoM, a Takke B OTHOIIEHHWU IPOTOKOJIBHOTO
oTmpesieNieHUus] MOTYT OBITh 3asBIICHBl BO3PAXKEHHUS MpPH 00KaJOBAHUU CYJEOHOTO aKTa, KOTOPHIM
3aKaHYMBAETCS PACCMOTpPEHUE JIeTia 1O CYILIECTBY.

AHanu3 npaBoONPUMEHUTEILHON MPAKTUKHU, a TAKXKe TOCTaHOBJIEHUH 1miieHyMa Bepxosnoro Cyna
Poccuiickoit @eneparuu, MO3BOJIMI HAM IPUUTHU K CIEAYIOIIUM BbIBOIAM.

Onpeznenenue apOUTPasKHOTO Cy1a 00 OCTaBIEHUH HCKOBOIO 3asiBJICHUS 0€3 IBUKEHUS HE MOKET
ObITh 00’KAJIOBAaHO OT/ENBHO OT OKOHYaTelabHOro cyaeOHoro akra (m.5 Ilocranosnenus I[lnenyma
Bepxororo Cyna Poccuiickoii ®enepannn Nel2 ot 30 uronst 2020 r. «O npuMeHeHnn ApOUTpaKHOTO
nporieccyanbHoro kojaekca Poccuiickoit denepanuiyl Ipu pacCMOTPEHHUH €N B apOUTPaKHOM CyJie
aneuIALMOHHON WHCTaHIMW»). OKOHYATENbHBIM CYJEOHBIM aKTOM IPU OCTaBIEHUH HMCKOBOTO
3asBleHUsT ©Oe3 JBMKEHMsI BBICTYNAeT OIpeNeNeHue O BO3BPALICHUH MCKOBOTO 3asiBICHMS,
BO3MOKHOCTh 00’KajIOBaHUsI KOTOPOTO MpeaycMoTpeHa 4.4 ct. 129 ApOutpaxHOro mporeccyaibHOro
kojzekca Poccniickon denepannu.

B oTHomennu o6xanoBaHus onpezeneHust 00 OCTaBICHUU HCKOBOTO 3asBIEHUS B TPAKIAHCKOM
CYZOIIPOU3BO/ICTBE MPABONPUMEHUTENbHAS MPAKTUKA HEOJHO3HAuHA. DTOMY TaKXKe CIIOCOOCTBYET
OTCYTCTBHE YETKOM periameHTanuu JaHHoro Bornpoca B [loctanosnenun [nenyma Bepxosnoro Cyna
Poccuiickoit ®@epeparun Nel6 ot 22.06.2021 «O mnpuMEHEHHH CyJaMHd HOPM TPaKIAaHCKOTO
IIPOLIECCYATIBHOIO 3aKOHOJIATENbCTBA, PETJIAMEHTHPYIOIIMX MPOU3BOJACTBO B CyJ€ alleUIALIMOHHON
UHCTaHIMW». B vactHOoCcTH, 1. 67 yka3aHHOro IlocTaHOBIEHHS COAEPKUT NEPEUEHBb ONPEACIECHUIN
KOTOpBIE MCKITIOYAIOT BO3MOXKHOCTD JAJIbHEHIIIET0 JBUKEHUS JIea, K HUM OTHOCSATCS: ONpeiesieHne
00 oTka3e B MPHUHATHM 3asiBICHUS O BbIHECEHMM cyneOHoro mpukasza (cratesa 125 [TIK PO®),
ompezaeneHue o0 OTKaze B pasbsicHeHuu pemieHus cyaa (cratbs 202 T'TIK P®), ompenenenue o
IpeKpalieHuy mpou3BoAcTBa o aemy (crarbs 220 I'TIK PO), onpenenenne 06 ocTaBiIeHNH 3asiBICHUS
6e3 paccMoTpenus (ctatbs 222 I'TIK P®), a Takke nepeueHs onpesiesieHnit, KOTOPhIe HE UCKITIOYAIOT
BO3MOXXHOCTh JJaJIbHEHIIET0 JBM)KEHHUS [ella, B YacCTHOCTH, OINpeAeNeHUs O TMPUHATUU HCKa
(3asBIIEHUSI) K TPOM3BOJACTBY CyJAa IEpPBOW MHCTAaHIMM, O IMOJIrOTOBKE Jela K cylaeOHOMY
pa3buparenbCcTBy, 00 OTKa3e B YJIOBJICTBOPEHUU XOJaTaiCcTBA 00 OTBOJE CyabH, 00 UCTpeOOBaHHUU
JI0Ka3aTeNbCTB, 00 00BEAMHEHNH JIe B OHO NMPOU3BOJICTBO, O BBIJICTICHUN TPEOOBAHUS B OT/EIHHOE
MPOM3BOJICTBO, 00 OTJIOKEHUU CyaeOHOTO paszOupartenscTBa. Kak BHIHO H3  COIEpIKaHHS
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IIPUBEJCHHOIO IyHKTA OIpeJ/ielleHne 00 OCTaBJIEHUU HMCKOBOrO 3asiBiieHHs Oe3 JBuxkeHus llnenym
BepxoBnoro Cyna Poccuiickoit ®enepaniu He OTHOCHUT K ONPEACICHUSM, HCKIIOYAIOIIUM
BO3MOXXHOCTb JTQJIbHEWUILETO JBUKEHUS J€J1a, HO TAK)KE€ M HE OTHOCUT K ONPEEIICHUSIM, KOTOPhIE HE
MOTYT OBITH OOXaOBaHbI OTAENBHO OT PEUICHUs CyJa IMEpBOM WHCTAHIMH, HO OTMEYaeT, YTO
«...(Hampumep, AOBOJIbl O HE3aKOHHOM OCTaBJIEHHUU HCKOBOIO 3asBJICHUS 0€3 ABUKEHHSI MOTYT ObITh
BKJIFOYEHBI B YACTHYIO aJlo0y Ha OIpeJesIeHNE O BO3BPAILEHUH HCKOBOTO 3asBICHHUSA). .. ».

Takum 00pa3oM, B Ipa)XIaHCKOM U apOUTPaKHOM IPOLIECCaX BBIPA3UTh CBOE HECOTJIACHE C
OCHOBAHHUSIMH, TIOCITY>KUBIIMMHU OCTABJICHUIO MCKOBOTO 3asBJICHUS 0€3 JBIKCHHS, UCTEL MOXET
TOJIBKO NPH 00KaJIOBAaHUHU OIIPEJICJIEHUS O BO3BPAILEHUU UCKOBOT'O 3asIBJICHMSL.

Taxoli mo1xo/ B peryJIMpoBaHUN HHCTUTYTa 00>KaI0BaHUs OIIpeIesIeHUs] 00 OCTaBIEHUU HCKOBOTO
3asiBJIeHUs 0€3 ABM)KEHUS MIPEICTABISAETCS HEBEPHBIM U CYIIIECTBEHHO OTPaHUYMBAIOIIUM PEATU3ALII0
IpaBa Ha Cy/IeOHYIO 3alIUTY, OTPAHUYMBAs TOCTYITHOCTD K MPABOCYIHIO, €CIH CYJ PEIIaeT OCTaBUTh
HCKOBOE 3asiBiIeHUE 0e3 ABMKEHHsI 0€3 3aKOHHBIX K TOMY OCHOBaHMH.

B cBs3u ¢ 3TUM XoTenoch Obl MPUBECTH, OAMH U3 MPUMEPOB CyAECOHON MPAKTUKH, KOTOPBIH
JEMOHCTPUPYET KaK B pe3yJIbTaTe€ HE3aKOHHOTO OCTABJIEHUS CYJOM MCKOBOI'O 3asiBICHHUS 0e€3
JBYDKEHUS, WCTEN JUIIWICSA BO3MOXKHOCTH pealM3alliil TpaBa Ha CyneOHyro 3amuTy. Tak
OnpenenenneM Ipuxybanckoro paitonHoro cyaa r. Kpacuogapa ot 15.04.2021 r. Gpu10 OCTaBI€HO
0€e3 IBM)KEHUS HCKOBOE 3asIBJIICHUE O IPU3HAHUU HECHCTBUTEIbHBIMU 3aBEIaHUs U 10T0BOpa KyIUIU-
IIPOAAYXKHU HEJBMXKUMOTO UMYLIECTBA.

Ocrasisist 6€3 JBUKEHMSI JaHHBIN UCK, CyJl pyKOBOJCTBOBAJICS TeM, 4To McTuna He npencraBuia
YBEJAOMJICHHE O BPYYEHHHM KOIHWH HCKOBOTO 3asBJICHMS M MPHIOKEHHbIX K HEMY MaTepuajoB
PYKOIPUKIIATYUKY U HOTApUYCY, KOTOPBIE TOJHKHBI ObUIH ObITh IPUBJIEUEHBI B KAUECTBE TPETHUX JIMIL,
HE 3asBJIAIOLINX CAMOCTOSTENIbHbIE TPEOOBAHMSL.

TakuMm o0Opa3om, cya0M ObUIO YCMOTPEHO HapyllleHue TpeOOBAaHMM, MPEeTyCMOTPEHHBIX CTaThel
132 T'paxkmanckoro mporeccyaibHoro kojekca Poccuiickoit ®deneparuu, 4To, COTJIACHO 4acTu |
cratb 136 I'paxkganckoro mporeccyanbHoro kojekca Poccuiickor ®enepanuu, SABISETCS
OCHOBAHHUEM JUJIsl OCTABIICHUSI 3asIBJICHUsI O€3 IBUKEHHUS.

OpnHako, OTCYTCTBHE BBIINICYNOMSHYTBIX YBEIOMJIEHUH OOYCJIOBJIEHO TEM, YTO IpU Iojade
HckoBoro 3asBineHus lcruia He ykasbplBajla HUKOTO B KadyecTBE TpeTbUX Jul. M3 conepkaHus
IIPEIBSABIEHHOIO MCKOBOIO 3asBIEHUS cienyeT Hannuue Mctuna m OTBeTdMKa, APYTUX y4aCTHUKOB
Hctuna He yka3bIBaer.

AHanIn3 HOPM TPakJIaHCKOTO MPOIIECCYyaIbHOTO 3aKOHOAATEIbCTBA MTO3BOJISIET MPUNUTH K BBIBOLY
0 TOM, YTO HE MPHUBIEYEHHE KOro-1100 B KauecTBE TPEThUX JIUI[ HE OTHOCUTCS HU K OJHOMY M3
OCHOBaHUH, IPEeIyCMOTPEHHbIX cTtaThsiMu 134, 135, 136 I'paxnanckoro npoueccyalbHOTO KOAEKca
Poccuiickoit @enepanny, B CBA3M C YEM, HE AAIOT MIPaBO CyJy KaK OTKa3blBaTh B NPUHATHH JAHHOTO
MCKOBOTO 3asiBJICHUS, TaK U BO3BpAIIATh €ro JIMOO0 OCTABIIATh 0€3 ABMKECHHUS.

Hanporus, cormacHo nmyHkTy 3 yactu | ctateu 148 I'pak1aHCKOTO MPOIECCYyalbHOIO KOJEKCa
Poccuiickoit ®@enepanuu pa3pelieHUE BOIIPOCAa O COCTaBE JIML, Y4YacTBYIOIIUX B Jele M APYTHX
YUYaCTHHKOB Mpoliecca OTHOCUTCS K 33/1a4aM Cy/Jia, pa3peliaeMbIM Ipu MOATOTOBKE JieNa K CyAeO0HOMY
pazOupaTenbCTBY, a COTsiacHO MyHKTY 4 yacTH 1 ctathu 150 I'paxk1aHCKOTO MPOIIECCYaTbHOTO KOIEKCa
Poccuiickoit ®enepanuu, paspelieHre BOINpoca O BCTYIUIBHMM B JI€JI0 TPEeTbUX JHUI[ 0e3
CaMOCTOSITENIbHBIX TPEOOBAaHUI OTHOCHUTENBHO MPEAMETA CIIOpa OTHOCHTCS K OOSI3aHHOCTSAM CyAa Ha
CTaguM TOATOTOBKU JieNla K CyJeOHOMYy pa3OuparesibcTBY, a HE Ha 3Tale NPUHATHS HCKOBOTO
3asBJICHUS K IPOU3BOJICTBY.

WHpopmanuss O HNPUHATOM CYIOM COOTBETCTBYIOLIEM pELICHUM pa3MeElleHa Ha caiTe
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[Ipuky6anckoro paiionHoro cyna r. Kpacnogapa tonsko 29.04.2021 1., TO €cTh B MOCJCAHUI JICHD,
korga Mcruna nmena BO3MOXKHOCTh UCIIPABUTh CYLIECTBYOLIUE HEAOCTATKH.

Konust Onpenenenust 6pi1a Hanpasiena Mcerune tonsko 12 mas 2021 roga.

Ho, necMoTpst Ha yka3aHHBIE MOJIOKEHUS JIEUCTBYIOMIETO MPOILIECCYaTbHOTO 3aKOHOIATEIbCTBA,
Cyq 3ampetui o0xanoBaTh OnpezaeneHue.

HcTtnom Oblia mojaHa yacTHas jkanoba Ha OnpeAeNieHHE O BO3BPALEHUM MCKOBOTO 3asBIICHUS.
ATenIauroHHasE HHCTAHIUS OCTaBUJIA TAHHYIO JKano0y 0e3 y/IOBIETBOPECHHUS.

10.01.2022 roga YeTBepThlii KacCallMOHHBIN Cy /1 OTMEHUII OIIPEIEIECHUE O BO3BPALLIEHUH HCKOBOTO
3as1BJICHUS.

Takum o00pazoM, HCKOBOE 3asBieHHE, nogaHHoe B cyn 13.04.2021 roma, ObUIO HPHUHATO K
npou3BoACTBY Toibko 06.04.2022 roma. CymoM BONpOC O NPHUHSATHU KMCKOBOTO 3asBJICHUS K
MPOM3BOJICTBY paspemmaics 358 aHEi, BMECTO TMOJIOKEHHBIX 5 aHed. B Teuenue 3TOro BpeMeHH
OTBETUYUK CKOHYalcs. [Ipon3BoaCTBO MO Aeny ObUIO MPEeKpaIeHo, a UCTel ObLI JUIIEH BO3MOXHOCTH
peain30BaTh CBOE MPABO HA CyACOHYIO 3aIIUTY.

OTcyTCTBHE 3aKOHOJATEIBHOTO 3aKPETUICHHS] BO3MOXKHOCTH 00XaJloBaTh OIpENeIeHue cyaa 00
OCTaBJICHHH UCKOBOTO 3asiBJICHUS 0€3 IBMKCHUS SIBIISIETCS CYIIIECTBEHHBIM MPETSITCTBUE IOCTYITHOCTH
MPaBOCYIUS.

Honyckaemas B nocranoBienusx [lnenyma Bepxosaoro Cyaa Poccuiickoit @eneparuu Ne 12 ot
30 umrons 2020 roga «O mpumMeHeHUH ApPOUTPAXKHOTO MpOIEcCyalbHOro Kojekca Poccuiickoit
®denepanuu Mpu pacCMOTPEHUHU JEJT B apOUTPAKHOM Cy/I€ aneuIMOHHON MHCTaHu» U Ne 16 ot
22.06.2021 roga «O MpUMEHEHUH CyJJaMid HOPM TPaXkJIaHCKOTO MPOIIECCYaTbHOTO 3aKOHOIATEIHCTRA,
pErIaMeHTHPYIOLIMX MPOU3BOACTBO B CYJAE ANEUISILIMOHHOW HMHCTAHIMMY» BO3MOKHOCTH BBIPA3UTh
CBOE HECOTJlacCe C OCHOBAaHHUSMHU OCTaBICHHS HCKOBOTO 3asBICHHS 0€3 JBIKEHHUS TOJBKO MpH
00>KajlOBaHUU OTPEJIETICHUSI O BO3BPAIIEHUH MCKOBOTO 3asBJIICHUSI UMEET HEKOTOPOE MPOTHUBOPEUHE.
OmauM W3 OCHOBAaHMM JIsi BO3BPAILCGHUS HCKOBOTO 3asBICHHUS, B COOTBETCTBHMH CO CT.135
I'paxxnanckoro mnpormeccyanbHoro kojekca Poccuiickoit ®denepanuu, SBISETCS HE YCTPaHEHHE
00CTOSITENTLCTB, MOCTYKUBIINX OCHOBAHUSMH ISl OCTaBJICHUS MCKOBOTO 3asBIeHUs 0€3 IBU)KEHUS, B
CPOK, YCTAaHOBJICHHBIH B ONIPEACIICHUH Cy/Ia.

TakuM oOpa3oM 0€3 OTMEHBI ONpeleNeHUs] cyla 00 OCTaBIEHHWHM HCKOBOIO 3asBlieHUs 0€3
JBUKEHHSI UCTEI] HE CMOXKET 00OOCHOBAaTh HE3aKOHHOCTH OIMpPENETICHHs] O BO3BPAILEHUU HCKOBOTO
3asBJIEHUS, TAK KaK 3aKOHOJATeNb, MO3BOJISIS CyAy BO3BPAaTUTh MCKOBOE 3asIBJIICHHE, €CIIM UCTLIOM HE
OBLITH YCTPaHEHBI OOCTOSITEIHCTBA, TOCTYKUBITHNE OCHOBAHUSIMH JIJISI OCTABJICHUS ICKOBOTO 3asIBIICHUS
0e3 IBUKEHUS, B CPOK, YCTAHOBIICHHBIN B OINPECICHUH CyJa HE CBS3bIBAET 3TO C MPABOMEPHOCTHIO
WJIM HEMTPABOMEPHOCTHIO IPUHATHS ONIPEACTICHUS 00 OCTaBIIEHUU HCKOBOTO 3asBIICHUS 0€3 ABMKCHUS.

3akioueHue

B cBsi3u C BBHINIEHU3II0KEHHBIM, B IESIX OOECHEeUeHHUsl peajn3allii TaKoro AJIeMEHTa MpaBa Ha
CyZeOHYI0 3alllUTy KaK JOCTYIHOCTh IMPABOCYJHs, CYUTAEM HEOOXOTUMBIM 3aKPEMUTh aHAJIOTUYHO
MOJIOKEHNIO, coaepxkaniemycst B 4.3 crateu 130 Kozxekca aiMHUHUCTPAaTHBHOIO CyJONPOM3BOJICTBA
Poccuiickoit @enepanuu B cratbe 136 I'paxkaanHckoro mnpoueccyaabHOro kojekca Poccuiickoit
denepanuu MOJIOKEHUE O TOM, YTO Ha OMpeAeNieHUe cyJa 00 OCTaBICHUH MCKOBOTO 3asBICHUs Oe3
JBUKCHHSI MOKET OBITh TIOJIaHA YacTHas jkajno0a, a B ctaThe 128 ApOUTPa)KHOTO MPOIECCyallbHOTO
koziekca Poccuiickoit denepaniuu MOJIOKEHUE O TOM, YTO Ha OIpEACNICHHE cyaa o0 OCTaBIICHUH
HWCKOBOTI'O 3asABJIeHNs O0€3 IBMKEHUS MOKET OBITH ITOIaHa Kajgo0a.

On the issue of accessibility of justice
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Abstract

Purpose: The purpose of the study is to study the problem of accessibility of justice through the
prism of the institution of leaving a statement of claim without movement in the civil process.
Methods: In the course of the study, general scientific and private law research methods were used.
Results: The result of the study was to identify the lack of legal regulation of the institution of
appealing against a court ruling on leaving a statement of claim without movement in arbitration
and civil proceedings, which has a significant impact on the realization of the right to judicial
protection due to the obstruction of access to justice. Conclusions: In order to ensure the
implementation of such an element of the right to judicial protection as access to justice, we consider
it necessary to fix, similarly to the provision contained in Part 3 of Article 130 of the Code of
Administrative Procedure of the Russian Federation, in Article 136 of the Civil Procedure Code of
the Russian Federation, the provision that the court ruling on leaving of a statement of claim without
movement, a private complaint can be filed, and in Article 128 of the Arbitration Procedure Code
of the Russian Federation, a provision can be filed that a complaint can be filed against a court ruling
to leave a statement of claim without movement.
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AHHOTAIUA

ObecnieueHre MCIOMHEHUS 0053aTeNbCTB IMPEJICTABIsAET COOON AEHCTBEHHBINM NpPaBOBOM
MEXaHU3M, TapaHTHUPYIOUIMHA COOJIOJEHNE WHTEPECOB KPEAUTOpa M HaJyIexkallee MOBEIeHUE
NOJKHMKA. B craThe BBIABISAIOTCS OCOOEHHOCTH IPABOBOTO PETYJIUPOBAHMS HMHCTUTYTa
OAHKOBCKOW rapaHTUH, a TAKXKe OIMpPENesSIOTCS BO3MOKHbIE MPOOIEMBbI IIPU €ro pealn3aluu B
Poccuiickoit @enepanuu. ABTOpaMH PAacCMaTPUBAIOTCS aKTyaJbHBIE YCIOBUS MPUMEHEHUs
0aHKOBCKOM TrapaHTHM, a Takxke mno3uuuu BepxoBHoro Cyna Poccuiickoit ®enepanuu,
Kacarollluecs: ONPEEIICHHBIX YCIOBUN JaHHOTO NPAaBOBOIO MeXaHM3Ma. JlenaeTcst BBIBOJ O TOM,
Y70 OAHKOBCKHME TapaHTHM — CIIOKUBLIMHCA M IIUPOKO NMPUMEHSEMBIH crocod obecredeHus
00513aTEeNIbCTB, KOTOPBIM IO03BOJIAET OOECIEUYUTh IpaBa KpeIuTopa IpH HEUCHOIHEHUU
00513aTeNIbCTB HEJOOPOCOBECTHBIM JODKHUKOM. OJHAKO CYIIECTBYIOIIME pEauil YKa3bIBalOT Ha
TO, YTO NpaBWia BbLIayM OAHKOBCKHX TapaHTUH JOJDKHBI OBITh HENPEMEHHO YTOYHEHBI U
MIPUBE/IEHBI B COOTBETCTBHE CO CIIOKUBLICHCS MPAKTUKONW TPUMEHEHUS.

J sl HUTHPOBAHUSI B HAYYHBIX HCCIeJOBAHUAX
Bponckas M.B., Jlyounckas }0.B., banmuna B.B. bankoBckas rapaHTusi Kak croco0
obecrieueHust 00513aTEIbCTB: MEXAHNU3M JICUCTBHS U BO3MOXKHBIE TPYAHOCTH TPH NPUMEHEHUH //
Bompocsl poccuiickoro u MexayHapoanoro mpasa. 2023. Tom 13. Ne 6A. C. 129-135. DOI:
10.34670/AR.2023.76.98.021

Bank guarantees as a way of securing obligations: the mechanism ...



130 Matters of Russian and International Law. 2023, Vol. 13, Is. 6A

KiroueBble ciioBa
OO6s3arenbcTBa, OAaHKOBCKAas TapaHTHsA, TOC3aKYINKH, oOecreuyeHne 00513aTeNbCTB,
00513aTeIbCTBEHHOE TPABO.

BBenenue

Obecneuenme 00s3aTeNbCTB — OJIUH U3 HaOOJIee BaXKHBIX ACIIEKTOB B 00s13aT€ILCTBEHHOM TIPaBe,
BC€Ab CYIICCTBYIOT CUTYyallUU, IIPU KOTOPBIX OAHA U3 CTOPOH HC MOKCT BLIIIOJHHUTDH 065133TGJIBCTBO B
IIOJIHOM OOBEME HJIH K€ HE BBIINOJHSIET €T0 IMMOJIHOCTBIO, YTO BJICUYCT OIPCACIICHHBLIC y6BITKI/I JJIsL
KOHTparcHra. B cBsa3u ¢ 3TUM BaKHBI 3aluTa UHTCPCCOB KOHTpArc¢HTa " O6€CH€‘I€HI/I€ «IMOAYIIKH
0€30MacHOCTH» B CIy4ae HEeHAICKAIIETO UCIIOTHEHUS WIIM HEHCIIOTHEHHS 0053aTeIIbCTRA.

Hmeercsi HECKONBKO CHOCOOOB obOecmeueHus] 00s3aTelbCTB: HEYCTOWKA, yJepXKaHWe, 3alior,
3a/1aTOK, He3aBUcHUMas (0aHKOBCKas) rapaHTus. OCTaHOBUMCS Ha MOCIEAHEM CIOCOOE, MOCKOJIbKY
yCIIEUTHOE NMPUMEHEHUE WHCTUTYTa OAHKOBCKOW TapaHTUHU PACIIMPUIIO cepy ero MpuMeHEHUs, YT
HAIIJIO CBOE OTPaKEHHE B PACIIMPEHUH KPyra CyObEeKTOB-TapaHTOB OT OAHKOBCKHX OpTaHU3alUi 10
KOMMEPYECKHUX OpraHu3aluid, W MOJy4ywio OOHOBJIeHHYI0 (opmymupoBky B 'K P® — uncTUTYT
HE3aBUCHMOU rapaHTHH, Pa3HOBUIHOCTBIO KOTOPOH BBICTYIIaeT OAHKOBCKasi TapaHTHSI.

Pe3yJIbTaTLI HCCJIeA0OBAaHUA U UX 06cy>lcneHne

B 'K P® non He3zaBuCHMOM rapaHTHEHl MOHUMAETCS 00S3aTeNbCTBO, MO KOTOPOMY «TapaHT
MpUHUMAaET Ha ce0st o mpockle Apyroro jauila (MpUHIKIIAIa) 00s13aTeIBCTBO YIUIATUTh YKa3aHHOMY
UM TpeTbeMy JHIy (6eHedumapy) onpeaeIeHHYI0 EeHEXKHYI0 CyMMY B COOTBETCTBHH C YCIOBUSMHU
JAHHOTO TapaHTOM O00s53aTeNbCTBA HE3aBUCUMO OT JACUCTBUTEIBHOCTH O0ECHEeYMBAEMOI0 TaKOM
rapantuen oos3arenscTBa» (4. 1 cr. 368 'K P®). B kauecTBe rapanTa MOryT BBICTYIIaTh OaHKH, HHBIE
KpEIUTHBIE OpraHU3aluy U Ipyrue KOMMEpUECKUe OpraHu3aluu.

HecmoTpss Ha pacumimpeHue CyObEKTHOTO COCTaBa HE3aBUCUMOW  rapaHTud, Oolee
pacrpoCTpaHEHHBIM SIBJISIETCS UCIOJIb30BaHUE B 00S3aTEIbCTBEHHOM IpaBe OaHKOBCKOW TrapaHTHH.
PaccmoTpuM ee CynHOCTb, MEXaHU3M IPUMEHEHHUS K BO3MOKHBIE TIPOOIEMbI peaTu3aliiy.

Kak y>xe O6bU10 cka3aHO BbIlIe, OAHKOBCKask TapaHTUsI MOXKET MPEJOCTaBIATHCS OaHKOM MM MHOM
KpeIWTHOW opraHuzanueid. B naHHOM ciaydae MMEHHO OHa BBICTYNaeT B KadyecTBE TrapaHTa.
[TpuHIIMIaNm — 3TO JUII0, 32 KOTOPOE rapaHT (B JAHHOM ciiyyae 6aHK) 00s3yeTcs BHIIUIATUTH ACHEKHYIO
CYMMY TpeTheMY JIULy — OeHepuuuapy.

Haubonpiiee pacnpocTpaHeHne OaHKOBCKHE TapaHTUU MOJIYYWIM TPU  OCYIIECTBICHUH
TOC3aKyIIOK B COOTBETCTBUU ¢ DepepanbHbiMu 3akoHaMu OT 18 uroiist 2011 1. Ne 223-d3 u ot 5 anpens
2013 r. Ne 44-@3, a Taxxe BO BpeMs 3aKITFOYCHHUS KPYITHBIX KOMMEPUYECKHUX KOHTPAKTOB. PaccMoTpum
MeXaHU3M JEUCTBUS JaHHOTO crocoba obecriedeHns 00s3aTebcTBa Ha TIPUMEPE TOCYAaPCTBEHHBIX
KOHTPaKTOB.

B dwacTHOCTH, CTpoWTEeNbHas KOMITAaHUS BBIUTPHIBACT HAa ayKI[MOHE IPAaBO HAa CTPOHTEIHCTBO
JETCKUX TUTOMIAIOK. J{aee oCcyecTBIsieTcs 3aKII0UeHIe KOHTPAKTa B COOTBETCTBUH C TIOJIOKESHUSIMHU
®enepanbHoro 3akoHa ot 5 ampens 2013 r. Ne 44-03. JIng obecrieueHus: HCIOTHEHUS 003aTeNbCTBA
3aKa34MK TpeOyeT y MoApsAIIrKa (CTPOUTEILHON KOMIIaHNN) OaHKOBCKYIO rapanTuio. [IpeacraBurens
MOJPSAYMKA HAMEpEH 00paTuThes B OaHK Ui €€ MOJIyYeHHUs, OJJHAKO HE BCe OaHKU MPEIOCTaBISIOT
0aHKOBCKYIO TapaHTHIO i oOecrieueHus 00s3aTeIbCTB MO KOHTPAKTy B cepe roczakymok. Mx
nepedyeHpb ycraHaBiuBaeTcss MuHucTepcTBOM (prHaHCOB PD M mojuiekuT OmyOIMKOBAHUIO HA €ro
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odpurnmansHoM moptaie. [lo manHbiM Ha 7 okTsA0pst 2021 1., 3TOT mepedeHb BKIIOYAECT B ceOs
186 6ankoBckux opranusanuii. Hanbomnee kpymHbie u u3BecTHbie cpenu HUX — [TAO «CoepOaHky,
00O «ITpomcenbxo30aHK», AO «Iloura bank», AO «/lanmbHEBOCTOYHBIH 0aHKY,
ITAO «CoBkombank», AO «Tunbkodd bank» [[lepedensn..., WwWw]. banku MoryTt mnpemiaraTh
pasIuyHbIC yCIIOBUS BbAauu OaHKOBcKoM rapantuu. Hanpumep, AO «Tunbkodd bank» npemmaraer
BblJJauy OaHKOBCKOW TapaHTum pazmepoMm 10 MummoHoB pyoOned Ha 1rom 3a 351 Thicsay
pyouneii [[Tnardopma..., www], a AO «Ilourta bark» 3a mpepocraBieHre 0aHKOBCKOW rapaHTHH Ha T€X
xKe ycioBusx notpedyer ot mpunuumnaia 200 Teicsay pyo6ieit (2,0% rogoBbix OT cyMMbl OaHKOBCKOM
rapantur) [Tapudsl..., www]. B nanHOM ciydae 6aHKH CBOOOHBI B BEIOOPE MPOIIEHTHOW CTaBKH IO
BbITaue OAaHKOBCKUX TapaHTHUH.

Wrak, npuHOUNAN BBIOMpaeT OAaHK, B KOTOPOM IKEJAeT TOJYyYUTh OAHKOBCKYHO TapaHTHIO,
oOparaeTcss B HETO W 3aKII0OYaeT C HUM JIOTOBOP O MPEIOCTABICHUU TapaHTHH. DOPMBI TaKUX
JIOTOBOPOB MOTYT ycTaHaBiMBaThes [IpaBurensctom PO.

K cymecrBeHHbIM ycnoBusM Takoro gorosopa 'K PO otHocHT:

— J1aTy BbIJIAYu;

— yKa3zaHHe Ha IpUHLUIaNa, OeHeuirapa 1 rapanra;

— OCHOBHOE 0053aT€IbCTBO, UCIIOTHEHHUE 110 KOTOPOMY 00ECIIeYnBACTCS TapaHTHElH;

— JICHS)KHYIO CYMMY, TOJIJICKAIIYIO BBITLIATE, MIIM MOPSAOK €€ ONPEACIICHHUS;

— CPOK JIeWiCTBUS rapaHTHUH;

— 00CTOSTENBCTBA, P HACTYIUICHHH KOTOPBIX JIOJDKHA OBITH BBIMIAYCHA CyMMa rapaHTuu (4. 4

ct. 368 T'K PD).

Kak mpaBumo, m0oroBopsl OaHKOBCKOW TapaHTUM HOCAT YHUBEPCAJIbHBIN THUIMU3UPOBAHHBIN
xapaktep. [locne 3akmoueHus goropopa OaHK-rapaHT MepeaaeT MPUHIMIATY OaHKOBCKYIO TapaHTHIO
B AJICKTPOHHOU (OpMeE WITH k€ Ha OyMa)KHOM HOCHUTEJIE, a IPUHIIUIAT TIepeIaeT TapaHTHIO 3aKa34HKY,
MIOCJIE YEro 3aKJIF0YaeTCsl TOCKOHTPAKT.

B nanpHeiieM CymiecTByeT JBa BapUaHTa Pa3BUTHUS COOBITHH: TPUHIMIAT HUCIIOTHIII
00s13aTeIBCTBO TIEpe1 3aKa3unuKkoM (OeHeduImapoMm) B TOJHOM 00beMe MO0 HE MCHOJHUI €ro WIn
WCTIOTHIII HEHAJIeKauM oopa3om. B mepBom ciydae 6eHeduiinap mocsie uCroTHEeHUs 0053aTeNIbCTB
BO3Bpaiaer OjJaHK OAHKOBCKOW TapaHTHUW MPUHIUIATY, a TOT BO3BpaIlaeT €ro OaHKy-TapaHTy.
Huxkakux 00s13aTeIbCTB NIepe/] rapaHTOM B TAKOM Cllydae y IpUHIMIIAIa HE BO3HUKACT.

bonee wWHTEpecHBIM C TOYKM 3peHHUS MPOOJIEMATUKH NpPUMEHEHHUsT OaHKOBCKOM TapaHTHH
BBICTYIIA€T CIy4yall HEWCIONHEHUsS JODKHUKOM CBOMX 00s3arenscTB. [Ipenmonoxkum, dYTO
paccMarpuBaeMasi HaMH CTPOUTENIbHAs KOMIIAaHHMsI HE CMOTJIa BBIIIOJIHUTH 00S3aTelNbhCTBA MEpe.
roCy/IapCTBEHHBIM 3aKa3UYUKOM. B TakoM ciryuae 3aKka3uuK, SBISIOMUNACS OeHEDUITHAPOM 0 JOTOBOPY
0aHKOBCKOW rapantuu, oOpamaercs kK rapanty. OOpaTutbcst ¢ TpeOOBaHUEM OH MOXET HE MO3/IHEee
JaThl OKOHYAHUS JeHCTBHsI OaHKOBCKOW rapaHTuu. BmecTte ¢ TpeboBaHHMeM K rapanty OeHeduimap
00s13aH IPEIOCTaBUTh JOKYMEHTBI, IEpeYeHb KOTOPBIX UMEETCS B TApPaHTHH, a TAKXKE yKa3aTh B CAMOM
TpeOOBAaHUM WM TPUIIOKEHUM K HEMY OOCTOSTENhCTBA, B CBSI3U C KOTOPHIMH OH MPEIbSBUI
TpeOOBaHME O BHILIATE CyMMBl rapaHTud. Eciam Bce MOKYMEHTHI COOTBETCTBYIOT TPeOOBaHHUSIM
3aKOHOAATENHCTBA U JOTOBOPA, OAHK-TapaHT MCHONHSAET TpeOoBaHHe OeHedunapa M BHIILIAYMBACT
€My CYMMY TapaHTHH.

Janee y rapaHTa BO3HHMKAaeT MpaBo TpeOOBaHHUS K MPUHIUMIATY B MOPAIKE perpecca, 4ro
npeaycMoTpeHo cr. 379 'K P®. Tenepp OH CTaHOBUTCS KPEAUTOPOM, a MPUHUIUNAT — JTOTKHUKOM.
[Tocneanuii 00s13aH yIUIaTUTh TapaHTy Ty CYMMY, KOTOPYIO TapaHT yIulaTui OeHeduimapy, a B
Clly4asix, IPeyCMOTPEHHBIX JOTOBOPOM, €Ille U KOMHCCHIO, IITpadpl U MEHU B CIydae MPOCPOUKU
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UCIIOJIHEHUS 00513aTeIbCTBA.

ITpu, ka3anock Obl, yIOPsIOUEHHOM ITPABOBOM PETrYJIMPOBAHUU MEXaHU3Ma OAHKOBCKOM rapaHTuu
OIIpeJIeJIUM BO3MOJKHBIE MPOOJIEMbl MPAKTUKU MX peanu3auuu. B naHHoOM ciydae LenecoodpasHo
00paTUThCS K CyleOHOI NMpakTUKE U BBIICIUTh HEKOTOPBIE BOINPOCHI, CBSI3aHHBIE C 3AKIIIOYEHUEM
J0roBopa 0aHKOBCKOW I'apaHTUU U UCIIOJHEHUEM JJAaHHOM rapaHTHH.

Kak cnenyer u3z O030pa cyeOHOM MPAKTUKK pa3pelIeHus CIIOPOB, CBSI3aHHBIX C PUMEHEHUEM
3aKOHOJIaTeJIbCTBA O HE3aBUCUMOM rapaHTuu, yTBepkaeHHoro IIpesuanymom BepxoBunoro Cyna PO
Sutons 20191, «uid BO3HUKHOBEHMsI O0S3aTE€NbCTBA M3 HE3aBUCHMOM TIapaHTUU JOCTaTOYHO
OJTHOCTOPOHHETO BOJICU3BSIBICHUS IapaHTa, €CIM MHOE MPSIMO HE MPEIyCMOTPEHO B TEKCTE CaMOii
rapantun» [0630p..., www]. B ananuzupyemom BepxoBubim Cynom P® nene rapant oTkazaics
MIPOU3BECTH BBIIUIATY 10 BBHICTABICHHOMY TPeOOBAaHMWIO, CCHIIASICHh HA TO, YTO HE OblIa coOO/IeHa
nuchbMeHHas opma caenku (He OBUIO 3aKIIIOYEHO MUCHMEHHOE COTJIAIlICHHE MEXAY TapaHTOM M
OcHepumapoM o TPHHATAM TOCIHeAHMM rapantuu). Cyl, TpoaHAIM3MPOBAB MaTepUaNbl JIeia,
pa3pemInI 1eN1o0 CIeIyomuM 00pa3oM: TpeOOBaHMs TPUHITUIIAIA 00 yIIaTe yAOBIETBOPUII, YKa3aB Ha
TO, YTO «B FapaHTUU TapaHT HE MOCTABWJI BO3HUKHOBEHHE CBOMX 0053aTENbCTB B 3aBUCUMOCTH OT
MOJTyYeHHS MUCbMEHHOTO OTBeTa OeHeuIMapa o MpUHATHYU rapanTum» [ Tam xe].

Taxke HEOOXOJMMO OTMETUTh, YTO TEKCT OAHKOBCKOH TrapaHTHH HE JOJDKEH TOJKOBATHCS B
OTpBIBE OT TOTO 00s3aTenbCcTBA, KOTOpoe ero obecneumBaercs. Tak, CyneOHas KoJuierusi o
sKoHOMUYecKUM criopam BepxoBruoro Cyna PO orMeHnusia peieHust Cy0B HIXKECTOSIIUX WHCTAHIINMA
1 HallpaBUJIa JI€J10 Ha HOBOE PACCMOTPEHNUE BBUJY TOT0, UTO IFapaHT IBITAJICS HCTOJIKOBATh HEJOCTATKU
TEKCTa TapaHTHUM B CBOIO I0JIb3Yy M OCBOOOIUTH ce0s OT ymiaaThl MO JaHHOM rapantuu. Csou
TpeOOBaHUS OH 0OOOCHOBBIBAJI TEM, UTO B TEKCTE OAaHKOBCKOM rapaHTHH MPEyCMOTPEHO obecreueHne
00513aTeNIbCTB JHILIB M0 yIjaTte ITpadoB, MEHU U HEYCTOeK, a OeHeduimap TpeOoBad BBIMJIATHI
rapaHTOM CYMMBbl aBaHCOBOIO IUIaTeXa, KOTOpas He Oblja BO3BpallleHAa MPUHLUIAIOM BBHUIY
HEUCHIOJHEHUS yclIoBUH KoHTpakTa. OnHako BepxoBHbli Cyn P He cuen apryMeHTHl rapasra
JOCTaTOYHBIMU M YKa3aj Ha TO, YTO CyJbl HWXKECTOSIIUX WHCTAHIUI HE YCTAaHOBWIN (PaKTHUECKYIO
BOJIIO CTOPOH U LIeNH BbauM rapantuu (cM. Onpenenenne CyaeOHON KOIIETul 0 SKOHOMHUYECKUM
criopam Bepxosroro Cyna P® ot 22 mapra 2022 1. Ne 306-2C21-23099 o memy No A12-119/2021).

He meHee BaxxHa Takas CUTyalusi, KOT/Ia FapaHT BbIAAET MPUHLIMIATY OAHKOBCKYIO FapaHTHIO Ha
OyMa)KHOM HOCHTEJE, [IEpeIaeT ero JIEKTPOHHYIO KOMHIO OeHeuIrapy, a caMm BO3BpAaLIaeT rapaHTHIO
OaHky. B cinyuae HeucnonHeHus 00s13aTenbCTB OeHeduuap oOpaliaeTcs K rapaHTy, OJHAKO OTyYUTh
CyMMy OaHKOBCKOH TrapaHTHU OH HE MOXKET, TaK KakK, BO-TIEPBBIX, HE MOKET MPEAbABUTH OJAHK
0aHKOBCKOM rapaHTHH, a BO-BTOPBIX, 00513aTEIBCTBO MO HEW MPEKpPaIIeHO BCIEICTBUE BO3BPALICHUS
ee rapanry. [lo HamieMy MHEHMIO, B JaHHOM Cjiyyae clieAyeT Ha MOMEHT BbIJaud OaHKOBCKOM
rapaHTuu: 1) yCTaHOBUTH B 3aKOHOJATENIbCTBE MPUHIUI aJPECHBIX TapaHTUM, T. €. BbIAABAEMbIX IS
neperayl KOHKpPETHOMY OeHepuiuapy, KOTOpbIH OyJeT yka3aH B JOrOBOpE; 2) 3aKOHOAATEIbHO
OTPaHUYUTH MPUMEHEHHUE JIEKTPOHHOU (POpPMBI OAHKOBCKOM rapaHTHH.

B pamMkax gaHHOrO BOIpOCa MHTEPECHO OTMETUTH crniop Mmexay kommnanuen «LIPT CepBuc» u
[TAO «TpanckanuTanGaHk» MO MOBOJY MCIOJHEHUS FapaHTUH, OPUTHHAII KOTOPON HE ObUT OJyueH
oenepunmapom («LIPT Cepsucy), BciencTBue yero 0aHK-TapaHT Pa3IuIHBIMH CIIOCOOAMU TBITAJICS
0CBOOOUTH ce0s OT yIUlaThl CyMMbI rapaHTHMM. HecMoTpsi Ha MONBITKM TapaHTa CChUIAThCS Ha
HECYIIECTBYIOIIUE YCIIOBUS TapaHTHH, NPEACTaBIATh CyIy MOMCIBHYIO TapaHTHUIO WIM BOOOIIE
YTBEPXAATb O TOM, YTO TrapaHTHs HE BbIJABalaCh, IOCJIE JUIUTEIBHOIO PACCMOTPEHMS CY[
yIIOBJIETBOpHI TpeOoBaHusa OeHeduimapa o0 yruiate cyMMbl rapaHTud B pasmepe 700 MUIIIMOHOB
pyOuieit, a Taxoke 00 yruiate nmpoueHToB B pasMepe 165 Mumnonos pyouneit [Kapanerss, www].
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3akiIoYeHue

baHKOBCKME TapaHTHUH — CIIOKMBUIMICA W MIMPOKO TPUMEHSIEMbIH crocod obecneueHus
00513aTeNbCTB, KOTOPBII MO3BOJSET 00ECIEUUTh NpaBa KPEAUTOPA MPH HEHCIIOIHEHHH 005S3aTeNbCTB
HEI00pOCOBECTHBIM JOKHUKOM. OJHAKO CYLIECTBYIOLIME PEAlMM YKa3bIBAalOT HAa TO, YTO IIpaBHIIa
BbIJ1Ja4l OAHKOBCKUX FapaHTHH JOJIKHBI OBITh HEMPEMEHHO YTOUYHEHBI U NPUBEIEHBI B COOTBETCTBUE
CO CJIOXKUBUIECHCS MPAKTUKON IIPUMEHEHUS.
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Abstract

The article deals with bank guarantees as a way of securing obligations in the Russian Federation
with due regard to the mechanism of action and possible application difficulties. It points out that
ensuring the fulfillment of obligations is regarded as an effective legal mechanism that ensures the
safeguarding of the interests of a creditor and the proper behavior of a debtor. The research aims to
reveal the features of the legal regulation of the institution of bank guarantees and to identify possible
problems of its implementation in the Russian Federation. The authors of the article make an attempt
to study the current conditions for the application of bank guarantees in the Russian Federation and
to consider the positions of the Supreme Court of the Russian Federation concerning certain
conditions for providing this legal mechanism. Having analyzed bank guarantees in the legislation
of the Russian Federation, the authors come to the conclusion that they are an established and widely
used method of securing obligations, which ensures the rights of creditors when unscrupulous
debtors default on their obligations. However, the existing realities indicate that the rules for issuing
bank guarantees should certainly be clarified and brought into line with the established practice of
application.
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AHHOTAIUA

B cratbe packpblTo coJep’KaHHE OCHOBHBIX IMOJAXOJIOB OTEUECTBEHHBIX U 3apyOekKHBIX
uccienoBareneil Mo BONpocy TpaHCIpaHUYHOro OaHkpoTcTBa. Ha ocHOBe aHann3a akTyalbHOMN
CylneOHOW TMpaKTHKH, a TaKKe JEHCTBYIONIEr0 3aKOHOAATENbCTBA O OaHKPOTCTBE C/eNaHbl
BBIBOJBI O TIPAaBOMEPHOCTH BO30YXKAECHUS KOHKYPCHOTO TIPOM3BOJCTBA B OTHOIICHUHU
MHOCTpaHHOU KommaHuu. [IprHMMas BO BHUMaHHE 3apyOEKHBIN OINbBIT, aBTOPaAMH IPEI0KEH
MEXaHM3M PEeIlIEeHNUs IOCTaBICHHOM B CCIIE0BaHNHU MPOOIEMbl, TO3BOISIFOIINNA COOIIOCTH MpaBa
KpEIUTOPOB U IIPU 3TOM HE HAPYIIUTh YXKE CIOKUBIIUNCA MOPsAAOK. IrHOprpoBaHue Bolpoca o
OaHKPOTCTBE HWHOCTPAHHBIX IOPUJIUYECKUX JIMI[ YK€ CEroJHs MO3BOJSET PErucTpUpOBaTh
OpraHM3aluio 3a pyOexoM, BECTH JESATeNbHOCTh Ha Tepputopuu PD, npu 3ToM m3beras puck
BlacTh B OaHKpOTCTBO B iopucaukuuu Poccun. [lanHas mnpobiema Tpo3UT HE TOJIBKO
IIPUYMHEHUIO BPEA IIPaBaM KPEAUTOPOB, HO ¥ SKOHOMUYECKOMY MOPSAKY I'OCY1apCTBa B LIEJIOM.
JUis TpefoTBpaIleHUs] TAaKOrO pAa3BUTUS COOBITHH 3aKOHOJATENI0 HEOOXOJMMO CEphe3HO
MIOJIOWTH K pa3pabOTKe CIEHAIbHBIX OJOKEHHUH, TO3BOJIIOUIMX COOIIOCTH OanaHC MEeXY yKe
CYILLECTBYIOIIMMU MOJIOKEHUSAMH 3aKOHOJATEIbCTBA U IIPABAMH OTCUYECTBEHHBIX KpeAUTOPOB. B
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Pemenun AC YensOuHCcKoM 00J1acTH yKe 3aJI0KeH (DyHIaMEHT MEXaHU3Ma, KOTOPBII BO3MOYKHO
PacKphITh, OMUPASCH, B TOM YHCJIE, U HAa 3apYOCIKHBIN OIIBIT.

J1s HUTUPOBAHUS B HAYYHBIX HCCIeJOBAHUAX
bannypuna H.B., TI'aBpunoB B.C., Cuporkun H.A. K Bompocy 0 TpaHCTpaHUYHOM
OaHKpPOTCTBE B COBPEMEHHOW IOpPHAMYECKOW TmpakThke // Bompockl poccuiickoro u
MexayHapoanoro npasa. 2023. Tom 13. Ne 6A. C. 136-144. DOI: 10.34670/AR.2023.95.14.022

KiaroueBnie ci1oBa
Tpancrpannynoe OaHKPOTCTBO, OAHKPOTCTBO IOPUAMYECKHX JIHIl, KOMIIETCHIUS CY/Aa,
MMYIIIECTBEHHAs! Macca JOJKHHUKA, BBIJICIICHUE aKTHBOB.

BBenenue

Bomnpoc TpaHcrpaHu4HOro OaHKpPOTCTBA SIBISETCS OJHHUM U3 CaMbIX JIMCKYCCHOHHBIX B
OTEYECTBEHHOW  IOPUJIMYECKOW JOKTpUHE. AKTYyaJIbHOCTh TPAHCTPAHUYHOTO OaHKPOTCTBA,
COIpPOBOXkAaeMas IyOJuKalueld OrpOMHOrO0 KOJIMYECTBA HAYYHOM JIUTEpaTypbl, INPEXIE BCEro
BBI3BaHA MPAKTUYCCKU MOJHBIM OTCYTCTBHEM CIICIIHATBHBIX MTPABOBBIX MOJOKEHUH B HAIIMOHAITEHOM
U MexjayHapoaHoM ImpaBe. OIHAaKO CTONIb MAaCCHUBHAs JEATENBHOCTh 3aKOHOATENS MO JaHHOMY
BOIIPOCY HE 03HAYAET, YTO TAaKHE MPABOOTHOLICHHS HE BO3ZHUKAIOT.

Ha coBpemenHoM artane, B cuTyaluy riao0anu3aiii SJKOHOMUKH pa3HbIX CTPaH, CyJlaM BCE yallle
MPUXOJIUTCS PEIIaTh Psijl CIOKHBIX BOIPOCOB, KACAIOIIUXCS TPaHCTPaHUYHOrO OaHKpoTcTBa. K mX
YHCIy OTHOCHTCS M OJMH M3 BaXHEHIIMX BOMPOCOB JAHHOW OTpacid, a MMEHHO ONpeielieHue
CyleOHON KOMIETeHIIMU. B 4aCTHOCTH, BOITPOC O KOMITETEHITUH POCCUICKOTO Cy1a BO30YIUTH AENO0 O
OAHKPOTCTBE B OTHOILIEHUH UMHOCTPAHHOTO FOPUIUYECKOIO JIHIIA.

JeiicTByromee pOCCHMCKOE  3aKOHOJATEIbCTBO  COJAEPKHUT  €IMHCTBEHHOE  IIOJIOXKEHHUE,
HEMOCPEJACTBEHHO OTHOCSIIEECS K TPaHCTPaHUYHOMY OaHKpOTCTBY (1. 6 cT. 1 denepanbHOro 3akoHa
oT 26.10.2002 Ne 127-®3 «O HecocTosATeNbHOCTH (OaHKPOTCTBE)»; Aanee - 3aKOH 0 OAHKPOTCTBE).
OHoO MOCBSIIEHO MPU3HAHUIO Ha TeppuTopuu Poccuiickoit denepanuu pemeHuii cy0B HHOCTPAHHBIX
TrOCyJIapCTB IO JeJiaM O HECOCTOSTENhbHOCTH (OAaHKPOTCTBE) Ha Hadaliax B3auMHOCTU. OpHAKO H
JAaHHOE TOJIOKEHHE HE pa3 MOJBEprajioch KpUTHKE B HayyHOW nureparype. MccnemoBarensimu
OTMEYaeTCs] OTCYTCTBHE EIMHOTO TOJKOBAHHS POCCHUICKMMHU apOUTPaXHBIMU CyJaMU JIaHHOTO
npunuuna [Koctun, 2022; Moxosa, 2023].

OueBUIHO, YTO TIPH HEPEIICHHOCTH MHBIX BOITPOCOB TPAHCTPAHUYHOTO OAHKPOTCTBA, TAK)KE M HE
pelIeH BONpPOC O BO3MOKHOCTH 0aHKPOTCTBAa MHOCTPAHHBIX IOPUINUECKHX JIULL.

OcHoOBHAasI 9YaCTh

B o6miem cmbicie HECOCTOATENBHOCTh (OAaHKPOTCTBO) MPEICTABIISET COOOM MPU3HAHHYIO CYIOM
HECNOCOOHOCTh JIOJDKHHKA B TOJIHOM O0BbEeMe yIOBJIETBOPUTH TPeOOBaHUS KPEAUTOPOB.
Tpancrpannynoe OaHKPOTCTBO BO3HHUKAET NPU MPOSBICHUU IOPUAMYECKON CBSI3HM OaHKPOTHOTO
OTHOIICHHS C TPABOMOPSIKAMU JBYX MW OoJjiee TOCYIapcTB. B OCHOBHOM HWHOCTpaHHBINA SJEMEHT
MIPOSIBIISIETCS] B OTHECEHUH JTOJDKHUKA U KPEAUTOPOB K FOPUCAUKIIMSAM Pa3HBIX TOCYAapPCTB, JIN0O (akT
HaXO0XKJCHUS UMYIIECTBEHHON MacChl JOJDKHUKA Ha TEPPUTOPUH JIBYX U OoJiee CTpaH.

OCHOBHOW MacCHB JOKTPUHAJIBHBIX HCCIEIOBAaHUNA B 00JACTH TPAaHCTPAHUYHOTO OAHKPOTCTBA
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MPUHAJICKAT 3apyOeKHBIM HcclenoBaTesssM. B 3Toil  CBA3M, HE MPEACTABIAETCS BEPHBIM
paccMaTpuBaTh MHCTUTYT TPAHCTPAHUYHON HECOCTOSATEIBHOCTH, HE MpUOEras K MUPOBOMY OIBITY.
3apyOexHble TpaBOBEAbl BBIPAOOTAIM HECKOJIBKO TOJXOMOB K  OINPEICIICHUIO CYIIHOCTH
TPaHCTPAaHUYHOTO OAHKPOTCTBA.

Ilepswiii n00xo0 ynpoIaeT paccMaTpuBaeMblii MHCTUTYT U HAIPSAMYIO COOTHOCUT BOSHUKHOBEHHE
OTHOIIIEHWH OaHKPOTCTBAa TaK Ha3bIBAEMbIX TpaHCHAIMOHAIBHBIX KommaHuil (mamee — THK) ¢
TpPaHCTPAHUYHOU HecocToATeNbHOCThIO [Wood, 2007]. laHHBIN MOAX0A UMEHYETCS MaTepUaTbHBIM.
[Ipennonaraercs HEMPaBUIBHBIM CYUTATh, YTO TPAHCTPAHUYHOE OAHKPOTCTBO OIPAaHUYMBACTCS JIHILIb
cinyuasmu O0ankporctBa THK. Hanpumep, ¢pusndeckue ynia, KOTOpble UMEIOT aKTUBBI U KPETUTOPOB
B PA3JINYHBIX IOPUCTUKILHUAX, TAK)KE MOTYT BBICTYyNaTh CyObEKTaMU OTHOILIEHUM, BOSHUKAIOIIUX MPU
TpaHCTPaHUYHOM HecoCTOATENbHOCTH. ClleI0BATEIbHO, JIOTHUYHEE OTHOCUTH OAHKPOTCTBO C Y4acTUEM
THK k 01HOMY 13 BO3MOXHBIX BAPUAHTOB TPAHCTPAHUYHOU HECOCTOSTEIBHOCTH.

CTOpOHHUKU npoyeccyanbHo2o nooxo0da PYyKOBOJACTBYIOTCS TNPUHIUIIOM «TPAHCTPAHUYHOE
MPOU3BOJCTB». TO ecTh, TpaHCIpaHUYHOE OAHKPOTCTBO JIOJDKHO OBITH CBSI3aHO C BO30YKIEHUEM
MIPOU3BOJICTBA O OaHKpOTCTBE. [IpH 3TOM ymyckaeTcs OueBUIHBIN JOBO, YTO BO MHOTHX CITydasx JIJIs
pelleHrs MPaBOBOTO Ka3yca OyJeT AOCTATOYHO MpHU3HAHHS CyneOHOro akTa JIPyroro rocyapcraa.
Kpome Toro, cam dakt Hanuuusi 1100 OTCYTCTBUSI MPOU3BOACTBA IO JIEIYy O HECOCTOSITEILHOCTH HE
MTOMOYET Pa3o0paThCs B IOBOJILHO CIIOKHBIX MTPABOOTHOUICHHUSIX TPAHCTPAHUYHOTO OAaHKPOTCTBA.

Konnuzuonnwiii no0xo0 monaepKuBaeTcsi OOJBIIMHCTBOM MPABOBEIOB U YKAa3bIBAa€T B KauecTBE
00513aTeNTbHOTO MPU3HAKA OTHOILIEHUH, BO3HHUKAIOUIMX IMPH TPAHCTPAHUYHON HECOCTOATEIHHOCTH,
HaJIM4Yue TOTO WM MHOTO MHOCTpaHHOro snemenTta [Bebchuk, Guzman, 1998; Verougstraete, 1998;
Toremans, 2001]. B cBoro ouepeab, MHOCTPAHHBIA 3JIE€MEHT B YKa3aHHBIX OTHOIIEHHUSIX MOXKET
IIPUCYTCTBOBATh B PA3JINYHBIX BApUAHTAaX, OCHOBHBIE U3 KOTOPBIX ATO NOJKHUK, KPEIUTOPHI U aKTHBBI
JOJKHUKA.

He menee BakHBIM $IBIIIETCS M BOIPOC O 3apyOekKHOM OIBITE B BOIPOCE O IIPABOBOM
peryIMpoBaHUM TPAHCIPAaHUYHOTO OaHKpOTCTBA. Ha TaHHBIN MOMEHT B MUPOBOM HAay4HOI TUTEpaType
MIPUHSTO BBIJENATH IBE MOAU(UIIMPOBAHHBIE MOJIEIH IPABOBOIO PETYJIMPOBAHUS JaHHOTO HHCTUTYTA,
KOTOpbI€ BOZHUKIIN U3 IEPBOHAYAJIbHBIX IPUHIIUIIOB: KYHUBEPCATU3M» U «TEPPUTOPHATIAZM.

Ilepsas mooens (3T0 TEPPUTOPUATN3M, KOTOPBIM OCHOBAH HA COTPYIHUYECTBE) MPEIO0JIaraeT, YTo
rocy/1apCTBO IPUMEHSIET COOCTBEHHOE IIPABO MO OTHOIICHUIO K aKTHBAaM JOJDKHHMKA, PACTIOI0KEHHBIM
TOJIBKO HAa TEPPUTOPUM JaHHOW ropucaukuuu. [IpousBoncTBa MOTYT HpPOXOJUTH U B JIPYTOM
rocy/apcTBe, IJie HaXOSATCSl aKTUBBI JOJDKHHMKA, HO JUISl ATOTO IMPEAINOoNaraeTcss COTPYIHHYECTBO
MEX/1y I0rOBapHBaIOIIMMUCS CTpaHaMH I10 JieJaM 0 OaHKpoTCcTBe. B cBOIO ouepenb, COTpYIHUYECTBO
JIOCTUTAETCS TOCPEACTBOM B3aUMOJIEHCTBUS CIELUAIBHO YIIOJHOMOYEHHBIX COTPYAHUKOB — areHTOB,
KOTOpbIE Ha3HAYaI0TCs CYJIOM JJIsl COBMECTHOTO pactniopsbkenus aktuBamu [LoPucki, 2000].

WHBIM TIOXOA0M SIBISIETCS MOOEIb «MOOUDUUUPOBAHHO20 YHUBEpCAIu3May. JlaHHAsS KOHIETIIHS
npearnoaaraeT BO3MOXHOCTb OTKPBITHS BTOPUUHBIX MPOU3BOACTB MO JETy 0 OAHKPOTCTBE B Pa3HBIX
rocygapctBax. OHa MOXXeT OBITh pealn30BaHa TOJBKO C IOMOULIBI0 MEXIYHApOIHO-TIPABOBBIX
JOKYMEHTOB (KaKk MMIIEpaTUBHOTO, TaK M JUCIO3UTUBHOrO Xapaktepa) [Westbrook, 2000].
Hcnonb3oBanue mogoOHOM Monenu BuAMTCS Oojiee MPOCTHIM, YE€M HCIOJIb30BaHHUE MOJENTH
«YHUBEpCAIM3Ma» B €€ YUCTOM BUJIE.

B ropuauueckoii muTepaType OAHUM U3 ApXUTUIHYHBIX IPUMEPOB TPAHCTPAHUYHOTO OAHKPOTCTBA
spisercs aeno «Maxwell Communication Corporation» [Cobuna, 2012]. JIoJDKHUKOM SIBISUIACh
KpyIHasi MeAua-Kopropanus, ynpasisemas u3 BennkoOpuTaHuu, HO UMEBIIAsi aKTUBBI BO MHOTHX
ctpanax, Bkmtouas Coenunennesle Illtatel Amepuku. B ykazaHHOM Jene B3auMOJIECHCTBUE
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MIPOU3BOJICTB, OTKPBITHIX ofHOBpeMeHHO B CIIIA u BenukoOputanuu, MpoOUCXOAUIO HA OCHOBE TaK
HA3bIBAEMOT'0 MPOTOKOJA, KOTOPBIM ObUI MOATOTOBIEH apOUTPa)KHbIMU YHPABISIOIUMHU (KOTOPbHIE
ObUTM Ha3HAuYeHBl B OJIHOM TOCYJapCTBE U MPU3HAHBI JIPYTUMH), a 3aTEM YTBEP)KIEH B CyJcOHOM
nopsake. BoleykasaHHbI pUMEp OYEHb TAPMOHHYHO CMOTPHUTCS MPU PACCMOTPEHUU MOJAEIU
«MOAUGPUIIMPOBAHHOTO YHUBEPCATU3MAY.

B pamkax naHHOro McCCleOBaHUS CTOMT TakKe OOpaTHUTh BHUMAaHUE Ha KOHLEMIUIO LIEHTpa
OCHOBHBIX MHTEPECOB JTOJDKHHKA, Tak Ha3zbiBaeMblii COMI-cTtangapt (center of main interests of the
debtor — COMI). JlanHbIii CTaHAAPT HAa CETOHSAIIHUIN JCHb 3aHMMAET KIIFOYEBOE MECTO B €BPOIIEHCKOM
MpakTUKe — OH 3akperieH B Permamente EBpomeiickoro Coroza 2015/848 ot 20 mas 2015 r. o
npoieaypax HecocrositesnibHocTU (Hasiee — Pernament EC), a Takke B TunoBom 3akone FOHCUTPAJL
1997 rona.

Cornacuo Pernamenty EC mogx COMI nonumaercs Mmecto, B KOTOPOM JIOJDKHHUK Ha PETYISPHON
OCHOBE OCYUIECTBIISIET YIIPABJICHUE CBOMMH UHTEPECAMU U KOTOPOE MOJITBEPKAEHO TPEThUMHU JIMLIAMHU.
JlaHHBIN CTaHIAPT NMPHU BO30YKACHUU Jiena 0 OAaHKPOTCTBE TO3BOJISIET M30UPATh IOPUCIUKIINIO TOTO
rocy/1apcTBa, B KOTOPOM JOJDKHHUK MPEUMYLIECTBEHHO BEJIET CBOIO XO03HCTBEHHO-3KOHOMHYECKYIO
NEeSTEeILHOCTh WK KE TJE PacloioKeHa HanOoJiblas 4yacTh ero umyiecrsa [Moxosa, 2018]. Eciu
OIpEAENIUTh 3TO HEBO3MOXHO, TO AECMCTBYET «IIPaBWJIO MPE3yMILHUN», KOTOPOE YCTaHABIMBAaeT B
KAauecTBE LIEHTPa OCHOBHBIX MHTEPECOB MECTO FOCYAapCTBEHHOM perucTpanuu JOHKHHUKA.

DaKTUYECKH, «IPABUIO IMPE3YMILMH» OTOXJIECTBISETCS C JUYHBIM 3aKOHOM IOPUAMYECKOTO
JIM1a, OUPAACh TOJIBKO HA MECTO MHKOPIIOpALMK OpraHu3alui. IMEeHHO 3TOT NOJAX0 peanu3yercs B
Poccuiickoit @enepaiyiu, He OCTaBIIAS BOZMOXKHOCTH POCCUUCKOMY apOUTPaKHOMY CyIy BO30YIUTh
71e710 0 OaHKPOTCTBE B OTHOIIEHUH MHOCTPAHHOTO IOPUANYECKOr0 JIMIIA, OTChIIAst K TMYHOMY 3aKOHY
nomkHuKa. Takoi moaxon ynpoiaeT BhIOOp FIOPUCIUKIUK, OJHAKO HE BCET/la OTPa)KaeT pealbHYIo
JEHCTBUTEIBHOCTD U MOJKET MOBJIEYb IPUUYUHEHUE BpeJa paBaM KpEAUTOPOB.

B 2011 romy MuHHCTEPCTBOM 3KOHOMHUYECKOro pa3Butusi P® Obl1 pa3paboTaH HpPOEKT
®enepanbHOro 3akoHa «O TpaHCTPaHUYHOM HeECOCTOATENbHOCTH (OaHKPOTCTBE)», paboTa Hax
KOTOPBIM «3amopoxkeHa» yxe Oonee 10 ner [[TanoBa, 2014]. B 1aHHOM 3aKOHONPOEKTE KIIFOYEBOE
MECTO IIPU ONPEJEICHUN IOPUCAUKIINY BBIIEIAIOCh HMEHHO LIEHTPY OCHOBHBIX HHTEPECOB.

Jl1s ycTaHOBIIEHUS LIEHTPA OCHOBHBIX HHTEPECOB IIOMUMO MECTA PErMCTPALMU JOJDKHHUKA TaKKe
B 3aKOHOIPOEKTE YJIENSIIOCh BHUMAHUE MECTOHAX0XAEHUIO OCHOBHOI'O UMYIIIECTBA TOJKHUKA, YaCTH
KpPEAUTOPOB, IPOU3BOICTBEHHBIX PECYPCOB, MECTY OCYILECTBICHNUSI OCHOBHOM MPENPUHUMATEIbCKON
NesATeNbHOCTH | Jp. B ciydae, ecnu moareepkaanock Hanrnane COMI nHOCTpaHHOTO FOPUIUIECKOTO
muna Ha teppuropun Poccun, To poccuiickuil apOuTpaXkHbIA cya OblT ObI KOMIETEHTEH BO30YANUTH
JIeJI0 0 OAaHKPOTCTBE.

MupoBoil ONBIT CTPEMUTCSI K aBTOMAaTUYECKOMY TPU3HAHUIO M TNPUBEICHHUIO B HCIOJHEHUE
MHOCTpPaHHBIX pemnieHnii o OaHkporcTBe. OHAaKO, Kak yke OBLJIO yKa3aHO BbIIIE, JI TaKOTO
COTPYJIHUYECTBO HEOOXOJIMMO 3aKJIIOUEHHE MEXAyHapOIHBIX JOroBOpOB. Poccusi Ha ceronHsAIIHUM
JIeHb HE SIBJSETCSl YYACTHUKOM MPAKTUYECKH HU OJHOTO IMOJ0OHOr0 MHOTOCTOPOHHETO J0rOBOpa
[MBanoBa, 2020]. 3T0 moaTBEpkKAa€T BHIBOJI, YTO POCCUHCKHE CyAbl HE KOMIIETCHTHBI BO30YIUTH JCIIO0
0 OaHKpPOTCTBE B OTHOLIEHMM HMHOCTPAHHOTO lopuaudeckoro jiuma. [laHHyro cutyaruio Mor Obl
ucnpasuth PenepanbHbiil 3aK0H «O TpaHCTPaHUYHOM HECOCTOSATENBHOCTH (0aHKPOTCTBE)», OJJHAKO, B
CIIEZICTBUE TOTO, YTO OH TaK U HE ObUI MPHHAT, OTKPHITHE KOHKYPCHOTO MTPOM3BOJICTBA B OTHOIICHUH
MHOCTPAHHOTO IOPUANYECKOTro Jinla B Poccun BUIEI0CH HEBO3MOKHBIM.

Ha mnpakTtuke poccuiickue apOMTpaskHbIe CyAbl 3a4acTyl0 CCHUIAIOTCS HAa HENPUMEHUMOCTb
I'paxnanckoro xoxnekca Poccuiickoit @enepanun u @enepanbHoro 3akoHa «O HECOCTOATENBHOCTH
(OaHKpOTCTBE)» K JUIIaM, KOTOpPbIE HE OBUIH YUPEXKJECHBI B COOTBETCTBHUHM C HOPMAaMHU T'PAXKIAAHCKOTO
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3akoHojaTenbcTBa Poccuiickoit denepanuy, To ecTh ObUIM yupexaeHbl 3a pyOexom. Takxke cynbu
cceutatoresi Ha cT. 1202 T'K P® o JIMYHOM 3aKOHE HOPUIMYECKOrO JIMIA, MpearoJiararomnas
JUKBUAALMIO OOIIECTBA B COOTBETCTBUM C 3aKOHOAATENbCTBOM CTpPaHbl, IA€ JIMLO ObLIO
3aperucTpupoBaHo. [ToAKperIsoTCs NaHHbIE apryMEHTBl U TE€M, YTO «HETATUBHBIE» IOCIEICTBUSA,
KOTOpbIE BJI€UeT 3a COOOM NpHU3HAHME FOPUANYECKOTO JIUIAa OAHKPOTOM, (PAKTHUUECKH HEBO3MOXKHO
IIPUMEHUTHh HAa TEPPUTOPUU MHOCTPAHHOI'O roCyAapcTBa. M3 COBOKYNHOCTHM BBILIEIEPEYMCIECHHBIX
apryMEHTOB JI€JIa€TCs BBIBOJ, YTO POCCUICKOE 3aKOHOJATEIbCTBO HE JOIYyCKaeT OaHKpPOTCTBa
MHOCTPAHHBIX IOPUINYECKUX JIMLI.

OtedecTBEHHAs NIPAKTUKA O ONPENEICHHOIO MOMEHTA COAEPIKaIa TOJIBKO IPUMEPHI HEY Ta4HbIX
MIOTIBITOK WHUIIMUPOBATH B OTHOIIEHUH MHOCTPAHHOTO IOPUIMYECKOTO JIMIA JIeI0 0 OaHKPOTCTBE B
Poccuu. IlepBbIM ycnelmHbIM NPUMEPOM TaKON CUTYyallMM SIBJISIETCS penieHrue ApOUTpa)KHOTO cyna
Yensounckoit obmactu ot 22 ampens 2022 roga mo memy NeA76-31539/2021 (manee — pemenne AC
YensOMHCKOM 00:1aCTH), B KOTOPOM CYJT BIEPBBIE B POCCHICKOM CYIcOHOM MTPaKTHUKE BBEJI KOHKYPCHOE
IIPOM3BOJICTBO B OTHOIIEHWHM HHOCTpaHHOW KommnaHuu. Pemenune AC YensOunckoit obnactu
[TOJIHUMAET MHOXECTBO BaYKHBIX BOIIPOCOB, KOTOPbIE OE€3YCIOBHO HYKJAIOTCS B I€TaIbHOM aHAJIN3E.

B paccmarpuBaemMoM nene KpeauTop, SBJSIOIIMCS TpaxaaHuHoMm Poccun, oOpartuics B cya ¢
3asBJICHHEM O TPU3HAHUK O0aHKPOTOM MHOCTPAHHOTrO ropuamueckoro juma Pandora consulting LC,
3apeructTpupoBanHoro B rocynapctse Cent-Kutc u Hesuc.

BBIIIO yCTaHOBIIEHO, YTO B CHOPHBIA NEPHOJ JOJDKHUK MMEJ PacyETHBI CUET B POCCHUCKOMN
KPEAUTHOM OpraHu3allliy, OCHOBHBIM BHJIOM JESTEJIbHOCTH KOMIIAHUU SIBJSUIOCH BEJIECHHUE
IopuandYeckoro O6usHeca Ha tepputopun Poccuiickoit ®dexpepaunu, a €JUHCTBEHHBIM YYAaCTHUKOM
OpraHM3alyy SBIISIICS TpakJaHuH Poccun.

Ccpinasicb Ha OyKBaJIbHOE TOJIKOBAaHHE MaTepUANIBHBIX U MPOLECCYANbHBIX HOPM POCCHHCKOTO
3akoHonatenbcTBa (cT. 247 AIIK PO, cr. 1 3akoHa o GaHKpPOTCTBE), CyJ yKa3al Ha OTCYyTCTBUE
KOMIIETEHIIMM POCCUMCKOTr0 apOUTpPa)XXHOI'O Cy/Aa BECTU MPOM3BOJCTBO IO JesiaM O OaHKPOTCTBE B
OTHOILICHUM MHOCTPAHHBIX FOpuAnuYeckux Jui. OpHaKo OTKa3 B BO3OYKICHHMHM Jeia CyJ MOCUHTANT
Helenecoo0pa3HbIM, TaK Kak 3TO HEMUHYEMO BJI€YEeT OrpaHHYEHHUE MPaB KPEIUTOPOB HA MOTyUYEeHHE
s dexTuBHON cyneOHoM 3amuThl. TakuM 00pa3oM, pyKOBOJACTBYSCh MHTEpECaMH KPEIUTOPOB, CYI
NPUHST pelieHue Bo30yIUTh KOHKYPCHOE IPOU3BOACTBO B OTHOLICHMHM HMYIIECTBEHHOW MAacchl
JOJDKHHKA.

CII0KHO COTJIaCUTHCS C TeM, uTo OykBaimbHOE TosikoBaHue cT. 247 AIIK P® ne mpeamomaraer
BO3MOXXHOCTH BO30YXKJECHUS TMPOM3BOJACTBA B OTHOLIEHWM HHOCTPAHHOTO IOPUAMYECKOTO JIMIIA.
Haspannast ctaThs B COBOKYNHOCTH C TPUHIUIOM HauOojiee TECHON CBS3M, SBISIOLIUMCS
cnenuanbHbM npuHIMNoM MUII, MokeT ciayKHWTh aHAIOTHEW LIEHTpa OCHOBHBIX MHTEpecoB. boiee
Toro, cT. 36 AIIK P® no3BossieT onpenennTs KOMIIETEHIMIO Cy/1a IT0 MECTOHAX0KICHUIO UMYIIIECTBA
WJIM MIpe/ICTaBUTENbCTBA ropuaudeckoro auia [[Hedac, 2020].

B nenom ke nmoaxoxa cyna BUAMTCS BepHbIM. OTKpPHITHE MPOU3BOJICTBA B OTHOLIEHUH MMEHHO
MMYILIECTBEHHOM MaccChl I0JKHUKA BIIOJIHE pesieBaHTHO. Cy /I, yUUThIBasi TEPPUTOPUATILHYIO IPUBSZKY
U TECHYIO CBSI3b UMYLIECTBEHHON Macchl ¢ PD, mpuMeHseT aHaioruo HHBIM HHCTUTYTaM 0aHKpPOTCTBA
HENpaBoCyOBEKTHBIX 00pa3oBaHUM (HACIEACTBEHHOM Macchl, KPECThIHCKOTO (epMepcKoro
X03siiCTBa), a TaKKe MHCTUTYTY paclpeiesieHus UMYIIECTBa JIMKBUAMPOBAHHOIO HOPUIMYECKOTO
muma.  Takum  o0Opa3oMm, Cyd «JIaBHPYET» MEXKAYy CYLIECTBYIOUIMMU  3aKOHOJATENbHBIMU
MPEMATCTBUAMU U COOIIOIEHUEM TTPaB KpenuTopoB. Hemb3s oTpuiiaTh, 4TO B JAHHOM CIIydae OTKa3 OT
BO30YXIeHU Jiesia 0 OaHKPOTCTBE HEMUHYEMO TOBJICUET 32 COO0I orpaHUYeHHE TPaB KPEIUTOPOB HA
nonyyeHne HPQPEKTUBHON CyneOHOM 3amuThl. DTO, B CBOIO OdYepenb, NPOTUBOpEUYHUT CT. 46
Koncrurynuuu P®, rapantupyroieii mpaBo Ha cy1e0HYIO 3aIlIUTY.
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Kak ormeuaer E.B. MoxoBa, «eciu rocyJapcTBO CTpEMUTCSI 00ECIIEUUTh MpaBa OTEYECTBEHHBIX
KPEAUTOPOB TEM HMYIIECTBOM, YTO HAXOAUTCA Ha €ro TEPPUTOPUU, TO OHO JOJDKHO WIIU
MPEeyCMOTPETh Ui ATHX LIeNiell CleNuaNbHyI0 KOJJICKTUBHYIO MpoLenypy (Hampumep, ¢ yCIexom
IIpUMEHsIeMOe 3a Py0ekOM BTOPUYHOE MPOU3BOACTBO), WM IONYCTUTh MapajuiebHOEe KJIaCCHUECKOe
OaHKPOTCTBO, B TOM YHCJIC B OTHOIICHHH HHOCTPAHHBIX JOJDKHUKOBY» [MoxoBa, 2016].

YuuThIBas TEKYIIYIO BHEIIHETIOJIMTUYECKYI0 OOCTaHOBKY KpailHE MajoBEpPOSATHO, 4YTO B
onuxaiiiee BpeMsi Poccuiickas @enepanust OyJeT ydyacTBOBaTh B MEKIYHAPOJHBIX KOHBEHIIMSX B
chepe TpaHCIPAaHUYHOrO OAHKPOTCTBA JMOO 3aKIKOYaTh COMIAICHUS O MOPAIKE B3aUMHOIO
HCIIOJIHEHUS Cy1IeOHBIX aKTOB 0 OaHKpoTcTBe. [Ipu 3TOM, paccMOTpeHHbIe HAMH MOJIEJIN TPOU3BOJICTBA
TPAHCTPAHUYHOTO OAHKPOTCTBA IMPEANOJIAraloT aKTUBHOE COTPYJHHYECTBO TOCYAApPCTB B PaMKax
CorJIalieHul wiM paruduumpoBaHHBIX KOHBeHIMH. Ckopee Bcero, B CyneOHOH mpakThke Oyner
cOpMHPOBaH MOJIXOA HA OCHOBAHWH NPHUHIMIIA TEPPUTOPHATIM3MA B €r0 YHCTOM BHJIE. 1O €CTb,
[IPUMEHEHHE IIpaBa 110 OTHOIICHUIO K aKTUBaM JOJDKHUKA, KOTOPbIE HaXOJATCS UCKIOYUTEIBHO Ha
TEPPUTOPUU TOCYIapcTBa 0€3 COTPYIHUYECTBA C APYTUMHU IIPaBOMOPSIIKAMH.

B cBsi31 ¢ 3TUM CTaHOBUTCA SCHO, YTO 3aKOHOJATEII0 HEOOX0IMMO c(HOPMUPOBATH MEXAHU3M I10
HCKYCCTBEHHOMY BBIJICJICHUIO aKTUBOB MHOCTPAHHOM OpraHM3allid, HaXOJAALIUXCS HAa TEPPUTOPUU
Poccun m HeEoOXOIMMBIX [UIsl MOTalIeHUs 3aJ0JDKEHHOCTH mepen Kpenutopamu. Ckopee Bcero,
poccuiickue cybl OyIyT NPUMEHATh MOJUTUKY apecTa BCEX aKTUBOB Ha TEPPUTOPHH T'OCYJApCTBa,
110100HOM TOH, KOTOPYIO IPUMEHSET, HapuUMep, BenukoOpruTaHus B OTHOLIEHUH aKTUBOB JI0JKHUKA,
HaxoJAIIMXCs BO BceM Mupe. To ecTh, MPOUCXOIUT 3aMOpPaKMBAHHWE AaKTUBOB JOJDKHHMKA Ha
tepputopun PO u mpumensiercss TpeOOBaHUE O PACKPBHITUM HHQPOpMAIMH 000 BCEX akTHUBaxX. 3a
HEepacKpbITHE HH(OPMAIIUU TTOJIAraeTCs TIOPEMHBIN CPOK.

M B KOHTEKCTE aHHOIO MOAXO0Ja cpa3y K€ BCIIOMHHAETCS M3BECTHBIA mpumep M. AGns30Ba,
KOTOPBIN BO BpeMsl IPOBEIEHUS Cy1IeOHOT0 pa3dupaTenbcTBa Mpe1ocTaBuil HHPOPMALIUIO He 000 BcexX
CBOMX aKTHBaX. BriocneacTBuu oH Hayan NpoJaBaTh HEPACKPHITHIE AKTUBbI, IPUUEM JI€TIal 3TO Yepe3
IpsIMBIE JTOTOBOPBI KYIUIM-TIpoJaxku. Cyl HEYKOCHUTENIBHO 3asBHWJI, YTO 3TO HEYBaKEHUE K CYZIY
(«contempt of court»), U AaHHBIA Ka3yC HEMEUIEHHO IMPHUBEJIO K YrOJIOBHOMY IpECIEIOBAaHUIO U
BBIHECEHHIO IIPUTOBOpA - 22 Mecsla B MECTax JIMLIEHUs cBOOOIbI. DTO 0ueHb 3(PPeKTUBHAs polLeypa
MOJTy4eHHUsl 00ecrieunTeNbHBIX Mep B BenukoObputanuu, kotopas Moria ObITh IPUMEHUMA U Y Hac C
HEKOTOPBIMHM ITPOLIECCYaTIbHBIMA OroBOopkaMu. Iloromy 4To 3adacTyro y cyna HET BO3MOXHOCTH
BBISICHUTb, IIE U KaK IPSYET CBOM aKTHBBI JOJDKHHMK, @ KO BPEMEHH MOJIY4YEHHs 3TON MH(POpMaluu
mo0bIe 00ecreuuTeIbHbIE MEPHI YXKE YTPATAT BCAKUI CMBICIL.

3akJIoueHue

B 3akmioueHnm XoTenoch OBl OTMETUTh, YTO HWTHOPHPOBAHHE BOMpPOca O OAHKPOTCTBE
WHOCTPAHHBIX IOPUIUYECKUX JIUI YK€ CETOJTHS MTO3BOJISIET PETUCTPUPOBATH OPraHU3AITHIO 32 PyOemKoM,
BECTH JesATeNbHOCTh Ha Tepputropun PD, mpu 3ToM wuzberas puck BHacTh B OAHKPOTCTBO B
ropucaukiuu Poccun. JlanHas mpo6iieMa rpo3uT He TOIBKO MPHUYUHEHHIO BpPEIa MpaBaM KPEIUTOPOB,
HO ¥ 3KOHOMHYECKOMY MOPSAKY TOCYIapcTBa B ILEJOM. [l mpenoTBpamieHusl TaKOro pa3BUTHS
COOBITHH 3aKOHOAATEII0 HEOOXOAMMO CEPHhE3HO MOJOUTH K pa3pabOTKe CHEIUaTbHBIX MOJOKECHHMH,
TTO3BOJISIOIIMX COOMIOCTH OallaHC MEXTY YK€ CYIIECTBYIOIMMHU TTOJIOKEHUSIMU 3aKOHOIATEIhCTBA H
MpaBaMH OTEUECTBEHHBIX KpenuTopoB. B Pemennn AC YensOuHCKONW 00JaCTH yKE 3aJI0KEH
(GbyHIaMEHT MeXaHu3Ma, KOTOPBI BO3MOXKHO PACKPBITh, OMHUPAsCh, B TOM YHCIE, U Ha 3apyOeKHbBIN
OTIBIT.
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Abstract

The article reveals the content of the main approaches of domestic and foreign researchers on
the issue of cross-border bankruptcy. Based on the analysis of current judicial practice, as well as
the current bankruptcy legislation, conclusions were made about the legality of initiating bankruptcy
proceedings against a foreign company. Considering foreign experience, the authors propose a
mechanism for solving the problem posed in the study, which makes it possible to observe the rights
of creditors and at the same time not violate the already established order. Ignoring the issue of
bankruptcy of foreign legal entities already today allows you to register an organization abroad,
conduct business on the territory of the Russian Federation, while avoiding the risk of bankruptcy
in the jurisdiction of Russia. This problem threatens not only to harm the rights of creditors, but also
to the economic order of the state as a whole. To prevent such a development of events, the legislator
needs to take a serious approach to the development of special provisions that allow maintaining a
balance between existing legal provisions and the rights of domestic creditors. The Decision of the
Arbitration Court of the Chelyabinsk Region has already laid the foundation for a mechanism that
can be revealed, relying, among other things, on foreign experience.
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AHHOTAIUA

[Ipn paccMoTpeHMH B Cynax oOOIIEH FOPUCIUKIMHA TPAXKTAHCKUX JIET, CBS3aHHBIX C
paspereHueM aOCOJIFOTHO PAa3JIMYHBIX CIIOPOB, 3a4acTyl0 BO3HUKAET HEOOXOIUMOCTH B
MIPOBEJICHUU Cy1e0HOM SKCTIEPTU3bI. 3aKITI0YEHHE SKCIIepTa — OJIMH U3 HCTOUHUKOB CBE/ICHUN, Ha
OCHOBaHUU KOTOPBIX CyJl YyCTaHaBIMBaeT (HaKThl, UMEIOIIUE CYIIECTBEHHOE 3HAU€HUE IS
MPABWJIBHOTO PAaCCMOTPEHUS M pa3pelieHus Jiena. Takoe 3aKIFoueHUe HEPeIKO MOXKET UTPaTh
JaKe PeIaroNy0 poJib MPU BEIHECCHUHU PEIISHUS TI0 KaKOMY-JTH00 criopHOMY Botipocy. Ho, kak
1 J11000€e JApyroe JA0Ka3aTeabCTBO, 3aKII0YCHUE OyJIeT UMETh IOPUIUYECKYI0 CHIy TOJNBKO MPHU
YCIIOBUHU, YTO OHO TOJIY4YE€HO C COONIOJCHHEM 3aKoHa. B cTaThbe paccMOTPEHBI AacleKTHl,
KacalImuecss Ha3HAYeHWS W TPOBEACHHS CYACOHBIX OKCIEPTH3 B  TPAKIAHCKOM
cynornpoun3BojcTBe. [IpoaHanM3upoBaHbl OCHOBAHUS ISl Ha3HAUCHUS CYJCOHON DKCIEPTHU3BI U
HEKOTOpBhIE BHUABI HaWOOJEe YacTO MPOBOAUMBIX OKCIEPTH3 B TPakIaHCKOM MpoIiecce.
Boienensl  HIOAQHCHI, BIUSIONME HA CPOK MPOBEACHUS OKCIEPTHOTO HCCIEAOBaHUSA,
MpeIaraloTcss  PEeKOMEHJAMK TI0  MPEJABAPUTEIHLHOMY  ONPEICIICHUI0 TAaKOro  CpOKa.
HccnenoBana mpoOiieMa HaTWUYHs MPOTHBOIOIOKHBIX 3aKIIOUSHHH CYyAeOHBIX JKCIEPTH3, a
TaK)X€ PaCKPBITHI (aKTOPHI, BIMSIONIME HA KOPPYMIMOHHYIO COCTAaBJISIONIYIO MPOBOJAMMBIX
AKCIIEPTHBIX HccheaoBanuid. [Ipu aTOM MpennararTces MyTH pElIeHUs YKa3aHHON MPOOIeMaTHKH.
CopepxaHue CTaThbHU TIO3BOJISET PACKPHITh 3HAYUMOCTH CYACOHBIX AKCIIEPTH3 M HX KPUTHICCKON
OIICHKHU B CyZIcOHOM pa3OupaTeIbCTRBE.

J1si DMTHPOBAHMS B HAYYHBIX HCCIE0BAHUAX
Baccanatuit JK.B., Mummna K.M. Hekoropsie mpoOiembl MpH NPOBEACHHH U OIICHKE

AKCIIEPTHU3 B TPAKIAHCKOM Tporiecce // Bompockl poccuiickoro u MeK IyHapoAHOTo mpasa. 2023.
Tom 13. Ne 6A. C. 145-155. DOI: 10.34670/AR.2023.61.10.023
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KaroueBbie cioBa
[IpaBo, rpaxkxgaHCKOE CYyIONPOM3BOICTBO, CyJAeOHasi AKCIIEPTH3a, MPOOJIEeMbl HAa3HAYCHHUS,
MPOBEJICHUS W OICHKH CYICOHBIX OKCIEPTH3, BO3MOXXHOCTH M KAa4eCTBO JKCIEPTHOTO
HCCIIE0BAHUS, TPOTHUBOIOJIOKHBIC 3aKIIFOUCHHUS SKCIIEPTHU3.

Beenenue

[Ipu paccmoTpenuu B cyaax oO0IIeH IOPUCAUKIINN TPAXKIAHCKUX JCJI, CBI3aHHBIX C Pa3pelIeHUEM
abCOIIOTHO PAa3IMYHBIX CIOPOB, 3a4acTyl0 BO3HHUKAeT HEOOXOJUMOCTh B NPOBEIACHHUH CyAeOHOI
AKCIEPTHU3BL. 3aKIIIOUEHHUE IKCIEepTa — OJUH U3 UCTOYHUKOB CBEACHMI, HA OCHOBAaHHH KOTOPBIX CY]I
YCTaHABJIMBAET (PAKThI, MMCIOIIME CYIICCTBCHHOE 3HAYCHHE IS IMPABWIBHOTO PACCMOTPEHHUS U
paszpeleHus aena. Takoe 3aKiII0ueHue HEPEIKO MOKET UIPaTh JaXKe PELIAtOILyI0 pOJib IPU BEHIHECEHUN
pelIeHus 1Mo KakoMy-JIn0o criopHoMy Bompocy. Ho, kak u mo0oe 1pyroe 10Ka3aTeabCTBO, 3aKII0UCHHE
OyZeT UMETh IOPUANYECKYIO CHUITY TOJBKO MPU YCIOBUHU, YTO OHO MOJIYUYEHO C COOTIOCHHEM 3aKOHA.
[Ipy 2TOM CTOWT OTMETHTH, YTO CYyICOHBIM JIOKA3aTEIBCTBOM SIBIIICTCS HE caMa JKCIIePTH3a Kak
CIOCO0 WCCIEeNOBaHUA M TO3HAHHWS (PAKTHUYECKMX OOCTOSATENBCTB, a 3aKII0UYEHHE DSKCIEPTOB,
chopMyIIMpPOBaHHOE Ha OCHOBE MPOBEIEHHOTO HccaenoBanus [bapanos, 2003].

OcHoBHas 9YaCcTh

g Havana paccMOTpuUM MoJIoKeHHE 4dacTH | crarbu 79 I'pakmaHCKOro InpoueccyalbHOTo
kogekca Poccuiickoii ®Penepanyy, B KOTOPOM CKa3aHO, YTO IIPU BO3HMKHOBEHHH B IIPOLIECCE
paccMOTpeHHsI Jiesia BOIPOCOB, TPEOYIOMMX CIENHMAIbHBIX 3HAHUI B Pa3iMYHbIX 00JacTAX HayKH,
TEXHHUKH, UCKYCCTBa, pEMecia, CyJl Ha3HAa4yaeT JKcrepTu3y. To ecTh JOTrHYHbIM OyJIeT BBIBOJ, YTO
Ha3HA4YEHUE HKCIEPTH3bl BO3MOXKHO TOI'/Ia, KOIJla B HEH €CTh peajibHasi He00X0IMMOCTh. A B cllyyae
OTCYTCTBHUS (paKTOB, KOTOpbIe TPeOYyIOT CHEIHaIbHBIX MO3HAHUNA — Ccyj OyJeT BIpaBe OTKa3aTh B
YAOBJIETBOPEHUH XO/ATalCTBa O HA3HAYEHHUM SKCIIEPTHU3bl, MOTUBUPYs BbIOpaHHOE pemieHue. Takoe
BCTpEUaEeTCsl, Be/lb B OOJIBIIMHCTBE CIIy4aeB MPOBEJIEHUE SKCIEPTU3bl — 3TO MHULIMATUBA OJHOM U3
CTOPOH cyAeOHOro Impolecca, a He caMoro cyja. Hampumep, UMEIOT MecTo ciiyyad, KOrja ojHa W3
CTOPOH CyJeOHOr0 pa30upaTesIbCTBA HAPOUHO CTPEMUTCS 3aTAHYTh CPOKH PACCMOTPEHUS Jea, Belb
MOYTH BO BCEX CIllydasX, KOIJa CyJOM Ha3HayaeTcs »JKCIepTU3a, IPOU3BOJACTBO IO eIy
npuocraHaBiuBaerca. CTOUT OTMETUTh, YTO CPOKU IMPOBEIEHUS HKCHEPTU3BI MO KaXKIOMY eIy
pasIMYHBl U HE pErJaMeHTHpYROTCs ['paxaaHckuM mpoleccyaabHbIM KoaekcoM Poccuiickoit
@enepanun. PesynbraThl 00001IeHHS Cy/NeOHOM MPaKTHKH TOBOPAT O TOM, YTO CYJbl 3a4acTylo
WCIBITHIBAIOT 3aTPYAHEHUS MPHU OMNPECIIEHUN JaThl HAa3HAYEHUS SKCIEPTU3bl U JAThl, HE MO3]IHEE
KOTOPO#l 3aK/TIOYEHHE JOIKHO OBITh COCTABIEHO M HAmpaBieHO B cya’. CpOK IPOBEIEHHS MOMKET
3aBHCETh OT MHOTHX AaCMEKTOB, CPEIU KOTOPBIX MPEeAMET U OOBEKT H3Y4YeHMs], BUJ IMOpydaeMoi
HKCHEPTHU3bI U €€ 00beM, MECTOHAX0X/IEHUE U 3aTPY’KEHHOCTh 3KCIIEPTHOTO YUPEXKJIEHHs, KOTOPOMY

1 O630p cynebHOM NPaKTHKM 10 NPUMEHEHHIO 3aKOHOIATEIbCTBA, PErYJIUPYIOMIEr0 HA3HAYEHUE U MPOBEICHUE

9KCHEPTHU3bl MO rpakaaHckuM Jenam BepxoaeimM Cynom Poccuiickoit @enepanui COBMECTHO ¢ BEPXOBHBIMH CyJaMH
pecityOsiK, KpaeBbIMH, OOJACTHBIMH CYy/JaMH M PaBHBIMH UM CyJaMH IIPOBEJCHO 00OOILIEHHE MPAKTHKH NPUMEHEHUS
3aKOHOJIATENNbCTBA, PETYINPYIOIIETO HA3HAYEHHE W IPOBEACHHE SKCIEPTHU3HI 10 rpakJaHCKUM aenaMm (yTB. [Ipesunumymom
BepxoBHoro Cyna P® 14 nexabps 2011 r.)
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MopydYaeTcsi TMpOBEIECHHE JSKCHepTus3bl. B  pgaHHOM cioyyae MpencTaBisieTcsl BO3MOXKHBIM
MpelBapuTelibHas KOHCYJIbTAllUg M  JOTOBOPEHHOCTh [0 MNPHUMEPHBIM pacyeraM CpPOKOB
HETOCPEICTBEHHO C AKCIEPTHBIMU YUpexkaeHussM. Kpome 3Toro, s onpeneneHrs KOHKPETHOM J1aThl
BO BHHUMAaHHE MOXKHO NMPUHUMATh U MeTOAMYECKHE PEKOMEHJAIMH IO MPOU3BOJACTBY CyACOHBIX
9KCIIEPTH3 B TOCYJAPCTBEHHBIX CYy/IeOHO-IKCIEPTHBIX YUPEXKIEHUSX CcHUCTeMbl MuUHUCTEpCTBA
roctuiu Poccuiickoit deneparnuu (yTBepKaeHbI MpukazoM MunuctepcTBa roctuiiuu Poccun ot 20
nexadps 2002 roga Ne 346). Takxke cienyer YYUTHIBATH CPOKU MPOBEICHUS OMPEICIICHHBIX BHJIOB
SKCMEPTU3 B KOHKPETHBIX OJKCIEPTHBIX YUYPEKICHUSX HA OCHOBAaHMM paHEe HA3HAUYEHHBIX
HUCCIIEJOBAHUN.

[lepeueHs OKOHYATEIBHBIX BOIPOCOB, OTBET HAa KOTOPbIE TpeOyeT 3HaHUH IKcIepTa, GopMupyeTcs
CyJIOM, Yalle — Ha OCHOBAaHHMH XOJIaTaliCTBAa CTOPOH M MHBIX JIUI, YYaCTBYIOIIUX B jeje. UTo BHosiHe
JIOTUYHO, BEb IPABOCYIUE IO TPAKITAHCKUM JI€JIaM OCYIIECTBIISIETCS Ha OCHOBE COCTSI3aTE€IbHOCTH U
paBHOIpPABUS CTOPOH, a OJAHO W3 IMPOSBICHUN ATOrO MPHUHIIMIIA 3aKITIOYAETCS B TOM, YTO KaXK1as
CTOpOHA JIOJKHA J0Ka3aTh T€ 00CTOSITENHCTBA, HA KOTOPBIE OHA CCHUIAETCS KaK HA OCHOBAHUS CBOUX
TpeOOBAaHUH M BO3PAKCHHIA.

st ycTaHOBICHUS! HEOOXOIMMOTO BUIA SKCIIEPTU3BI HYKHO MPOAHATU3UPOBATH MPEIMET, OOBEKT
U METOOuKYy Tpebyemoro wuccienoBanus. Onupasch Ha 3TO TPEXMEPHOE OCHOBAHUE, MOXHO
OTIpeICTTUTh POJI, BUJl U Pa3HOBUIHOCTD HcclieoBaHus. [lepeueHb BO3MOKHBIX SKCIIEPTU3 10CTATOYHO
00JIBIIION, TOATOMY MEPEUUCIISITh ITOT CIIUCOK OKAXKETCs 3aTpyAHUTENbHBIM. [logpoOHee ocTanHoBUMCS
Ha OTJEBHBIX BUIAX CYJACOHBIX IKCIIEPTU3, KOTOPHIC Yallle BCETO MPOBOASATCS B PAMKaX IPaKJaHCKOTO
CyJIOITPOU3BO/ICTBA.

K uuciny nHaubonee YacTo Ha3HAYaeMbIX JKCHEPTU3 B TPAKIAHCKOM TIPOIECCE OTHOCHUTCA
MouepKoBeauecKas skcrepTu3a. Llenb maHHON SKCIepTH3bl — WACHTU(UKAIMS aBTOpa PyKOMHUCHOTO
TeKCTa Wiu noanucei. Takxke B X0/ MPOBEACHUS TAKOTO HUCCIICIOBAHUS OTIPEICISIOTCS YCIOBHS, TIPH
KOTOPBIX JaHHBIE 3anmucu ObLIU caenanbl. OOBEKTOM HCCIEIOBAHUS B JIAHHOM CITydae MOTYT OBIThH
OTPBIBKM THCEM, pa3JIMYHBIX CIPABOK M JIOTOBOPOB, MOJAMNHUCH Ha JOKYMEHTaX, a TaKke HuX
KauecTBEHHbIE KOMUU. [Ipu 3TOM TEKCT MOXKET ObITh MUHHUMAIILHO KOPOTKUM, COZepKaTh OYKBEHHbIE
u g poBbie cUMBOJIBI [DceHbaeBa, berukona, 2017].

Kpome nodepkoBeaueckoil, K yuciay Hanbosee Ha3HaYaeMbIX IKCIIEPTU3 UMEHHO B TPaK/IaHCKOM
CyJIOIIPOU3BOJICTBE OTHOCUTCA TOBAapOBEAUECKass HSKCHEPTH3a. ITO KOMIUIEKC HCCIEI0BAHMM,
HaIlpaBJICHHBII Ha BBISIBJICHUE ONPEEICHHBIX KaueCTB TOBAPA, C II€JIbI0 YCTAHOBJIEHHUS] COOTBETCTBUS
HOPMAaTHBHOHM JOKyMeHTaruu. [IpoBonuTcs TOBapoBeqdecKas SKCIEPTH3a, KaK MPaBHIIO, TPYIIION
AKCTIEPTOB Pa3IUIHBIX crieruanu3anui [JIsmko, XoasikuH, Bonomko, 2013].

Takxe HepeaKo MPOBOIATCS CyneOHO-MEIUIIMHCKUE dKCIEpTU3bl. Hampumep, npu pasperieHun
JIeJ, BBITEKAIOUIUX M3 CEMEWHBIX MPABOOTHOIICHWH, MPUMEHSIOTCS T€HETUYECKHUE SKCIEPTU3bl U
IKCTIEPTU3BI KpOBU. MEeTUITMHCKAS YKCIIEPTH3a TaK)Ke MOXKET ObITh Ha3HAYEHA, HAIPUMED, T10 JeJIaM O
BO3MEIICHUH Bpela, NPUYUHEHHOTO 370pOBbI0 pabOTHHWKA TIPU WCHOJHEHHH UM TPYJIOBBIX
00s13aHHOCTEH UITH TIO JieflaM O BO3MEIICHUH Bpea, IPUUYUHEHHOTO JIPYTHUM TpaskJaHaM.

3a4acTyr0 TPOBOMAAT CYAEOHO-TICUXOJNOTUYECKUE JKCHEPTU3bI, IENb KOTOPHIX — BBIICHEHUE
BO3MOKHOCTH JIOTIPAIIMBAEMOT0 JIMIIA B CHUJIY WHAUBUAYAIBHBIX OCOOCHHOCTEH MPOTEKAHMS
TICUXWYECKUX TPOIECCOB aJIEKBAaTHO BOCIPHUHUMATH, COXPaAHATh B TAMSATH U BOCIPOU3BOJIUTH
cBelieHHs 0 aKTax, MOANeKauX qoka3biBanuto [Haraes, 2000].

[lcuxonoruueckasi SKCHEpPTU3a YACTO MEPECEKaeTCsl ¢ NcuxuaTpuuecko. OJIHaKO MEXAy HUMHU
ecTh cyulecTBeHHOe pazinune. CyaeOHo-Icuxoorudyeckas IKCIepTu3a UccileayeT Te 0COOEHHOCTH
MICUXUKH, KOTOpblE C TOYKM 3PEHHUS MEAMIMHBI HE BBIXOAAT 3a TpaHb HOpMbL. CynebHO-
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IICUXUATPUYECKUE OKCHEPTU3bl B CBOK O4YEpElb MPOBOIATCA MPU PA3JIMYHBIX JYLIEBHBIX
pacctporictBax. Ilpu 3TOM rpa)xxIaHCKUM NPOLECCyaIbHbIM 3aKOHOJATENIbCTBOM IPEAYCMOTPEH
ciy4aii 00s13aTeNIbHOM cyie0HO-TICUXUaTprudecKoii skcrepTu3bl. CormacHo craThe 283 I'paxk1aHCcKoro
npoueccyaipHoro kozekca Poccuiickot ®enepauuu, 0o JenaM O IPU3HAHUM TPaXKJAHUHA
HEIEEeCIOCOOHBIM CyJ, MpPU HAJIMYUU JOCTATOYHBIX JAHHBIX O T[CUXMYECKOM pPAaCcCTPOHCTBE
rpax<IaHlHa Ha3HAYaeT CyIeOHO-TICUXUATPUUECKYIO SKCIIEPTU3Y. M3 MOI0KEeHH 3TON CTaThH MOKHO
cllenarh BBIBOJ, UTO 03 3aKIIOYEHHs JKCIIEepTa-TICUXHATpa TPaXKAaHWH HE MOXKET OBbITh IpPU3HAH
HEJEEeCTIOCOOHBIM.

Ecinu ke yenoBek HaXOAUTCA B TOTPAHUYHOM COCTOSTHUU U TpeOyeTCs ONpeAeNuTh, HACKOJIBKO ero
MOBEJICHUE COOTBETCTBYET INCUXMUYECKUM HOpPMaMm, TOTJa IPOBOJUTCS ICHUXOJIOIO-IICUXUATPUUYECKOE
HCCIIEIOBaHUE.

[IpoBeneHne 3TUX TpeX BUAOB AKCIEPTU3 (IICUXOJOrHMYECKasl, NCUXHUATPUUECKas, ICUXO0JIOr0-
MICUXHATPUYECKasl) BOBMOXKHO Kak B aMOyJIaTOPHOM, Tak U B cTalMoOHapHOM pexume [TkaueHko,
Kopsys, 2020]. ITpu amOynaTopHOM peXKUME UCCIIETYEMbIil IEPUOTUYECKH SIBIISIETCS B ONPEACICHHOE
MEIUIMHCKOE YUYpeXKIEHHE Uil YCTAaHOBJICHUS KaKuX-THOO (HaKkTOB, a MpPH CTAMOHAPHOM —
UCCIIETyEMbIN TOCHUTAIM3UPYETCS JUIsl KPYIJIOCYTOUHOTO HabOmoaeHus cneunanucramu. s Gonee
BEPHOT'O OIpPEAEICHUsS MOJABHA JJaHHBIX SKCIEPTH3 IPEACTABISAETCS BO3MOXHBIM IpUIJIALLICHHUE
CHEIHMaNCTa, KOTOPBIM JacT CBOM PEKOMEHAALMU Ji1 yCTaHOBJIECHUS MO0 aMOylnaTopHOro, Jrudo
CTAllMOHAPHOTO HcclenoBaHus. bojee Toro mpuriamieHue crenuanucta B OOJNBIIMHCTBE CIy4yaeB
CYILLIECTBEHHO COKPAIIAET BpeMsl IPOBEACHUS TAKOW IKCIIEPTU3BI.

Takxe CTOUT OTMETUTD, YTO HU IICUXOJIOTHYECKas, HE IICUXUaTpUiecKasi SKCIepTU3bI HE BXOJIAT B
COCTaB CyJI€OHO-MEAMIIMHCKUX IKCIEPTH3, a UMEIOT CAMOCTOSATENIbHBIN CTaTyC B CUCTEME SKCIIEPTHBIX
HUCCIeJOBaHUH.

[IpoBeneHHOEe 0000IIEHNE IMOKA3al0, YTO BO3HHUKAIOIIUE y HEKOTOPHIX CYAOB CIOKHOCTH C
OTpesieNIeHUEM BHUJA SKCHEPTU3bl, HEOOXOAUMON JUIsl pa3pelleHts] MOCTaBICHHBIX MMM BOIIPOCOB,
3a4acTyl0 BBI3BaHbl HEIOCTATOYHOM OCBEJIOMIIEHHOCTBIO CyAE€H M YYacTBYIOIIUMX CTOPOH O
KITacCU(DHKAIINN SKCIIEPTH3Z,

Utak, xorga OyIQyT YCTaHOBJIEHBI OOCTOSITEIBCTBA, IMPHU KOTOPBIX HEOOXOJUMO MPOBEIEHUE
9KCIIEPTU3Bl M OMNPEJEIIEH €€ BUJ, BCTAET BOMPOC BHIOOpA CYJIEOHO-PKCIEPTHOIO YUPEKACHUS WIH
sKcHepTra (9KCIepToB). DTO MOTYT OBITh KaK TOCYAapCTBEHHBbIE, TaK W 4YacTHbIE SKCIEPTHBIC
YUPEXKICHUS.

['ocynapcTBeHHBIMU CyA€0HO-IKCIIEPTHBIMU YUPEXKACHUSIMU SIBISIOTCS CIIEIUATN3UPOBAHHbBIE
YUpeXKJIeHUs YIIOJTHOMOUYEHHBIX (pe/iepalIbHbIX TOCYIapCTBEHHBIX OPraHOB, OPraHOB UCIIOJIHUTEIbHOM
BJacTu cyonrekToB Poccuiickoii deneparu, co3qaHHbIE A1 OpraHU3alii U IPOU3BOJICTBA CYAEOHBIX
SKCHepTH3. J[esATenbHOCTh roCyTapCTBEHHBIX CYJeOHO-IKCIIEPTHRIX YUPEXKICHUN IO OpraHu3alu 1
MIPOU3BOJICTBY CyJeOHOM sKcrepTusbl perynupyercs denepanbubiM 3akoHOoM oT 31 mas 2001 rona
Ne73 «O rocynapcTBeHHOMU Cy/1eOHO-IKCIIEPTHOM NiesTenbHOCTH B Poccuiickoit denepannny.

Yro kacaercs HErOCyJapCTBEHHBIX WM YAaCTHBIX AKCIEPTHBIX YUPEKIEHHUM, TO OHU B OCHOBHOM
OCYIIECTBISIOT MPOM3BOJCTBO HKCHEPTHU3 MO 3aKa3zaM (PHU3UUYECKUX U IOPUAWYECKHX JIMI[ Ha

20630p Cy/neOHOW NPAKTUKH MO TMPUMEHEHHIO 3aKOHOJATENBCTBA, PETYJIUPYIOIIETO HA3HAYEHHE U TIPOBEICHHE
9KCIIEPTHU3BI M0 IpaxaaHcKuM Jenam BepxoBueiM Cynom Poccuiickoii @enepanny COBMECTHO C BEPXOBHBIMHU CYAaMHU
peciryOsIiK, KpaeBbIMH, OOJACTHBIMH CYy/aMH M PaBHBIMH MM CyJlaMH IIPOBEIECHO 0O0OOIIECHHE NMPAKTUKU MPUMEHEHHMS
3aKOHOJATENBCTBA, PETYJINPYIOIIET0 Ha3HAYCHHE U IPOBEICHNE KCIEPTH3bI 0 IpaxxIaHCKUM feiaMm (yTB. [Ipesuaumymom
BepxoBHoro Cyna P® 14 nexadbps 2011 1.)
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JIOTOBOPHOW OCHOBe. Takue SKCIEePTHBIE YUPEKICHHS He 00pa3yloT €IUHOW CHUCTEMBbl, HE UMEIOT
HAyYHO-METOJUYECKUX U KOOPAMHALMOHHBIX IEHTPOB, HE CBS3aHBI C TOCYJAapPCTBEHHBIMU
9KCIIEPTHBIMU YupexaeHussMU. Ho HECMOTpsI Ha 3TO, 3aKOH YpaBHUBAET CTAaTyC T'OCYJapPCTBEHHBIX U
HEroCy/1lapCTBEHHbIX AKCIEPTHBIX YUPEKIACHUM, a BCIEACTBUE 3aKIIOYEHHS] BCEX ITHX 3KCHEPTHBIX
YUPEXKJIECHUN UMEIOT OJJMHAKOBYIO CHUITY.

Bmecre ¢ atum, cornacHo O0630py cyaeOHOM MPAKTHKU 1O MPUMEHEHHIO 3aKOHOIATENbCTBA,
pEryMpYIOIIEr0 Ha3HAYEHHE M IPOBEACHHUE AKCHEPTHU3bl 10 TPAKIAHCKUM JIelaM, NPOBEACHUE
OOJIBIIMHCTBA 3KCIEPTU3 CyJIaMH IOpPYy4YaeTcs HMMEHHO TOCyNapCTBEHHBIM CyAe0HO-IKCIEPTHBIM
yupexaeHusm (72,7%). B Hacrosiiiee Bpemsi B CTpaHe IeHCTBYET HIMPOKas CETh Cy1eOHO-IKCIIEPTHBIX
yupexxaeHuii MuHHCTepcTBa BHYTPEHHUX Jei, MuUHUCTepCcTBa IOCTULMU W MUHHCTEpCTBa
3/IpaBOOXpPaHEHHUSI.

[Ipr 3TOM CTOMT OTMETHTbH, YTO HAPALY C Pa3HOOOpa3WeM SKCIEPTHBIX YUPESKICHHM, KaKaas
CTOpPOHA B JieJie MMEeT [[Ba BapHUaHTa MPOBEACHUs dKcrepTusbl. [lepBblii — mogaua xomaraiicTBa O
HA3HAYEHHUH SKCIEPTHU3BI B Cy/JI, TOCTIE KOTOPOT'O BEIHOCUTCS OIpe/IeTICHHE O Ha3HAYEHUHU IKCIIEPTU3bI
(Tubo MOTHBHPOBAHHBIN OTKA3 B €€ MPOBEACHNH). BTOpoii — camocTosTenbHOE oOpalieHue B 1odoe
AKCIIEPTHOE YUPEXKJICHUE C 1IEJIbIO MTOJIyYeHHs OTBETOB HAa MHTEPECYIOIIKE BONPOChl. B aTOM ciyuae
CTOPOHA, CaMOCTOSITEJIbHO OOpaTUBLIAsICS B 3KCIEPTHOE YUPEXKJEHUE M IMOJIyUMBILAs 3aKJIIOUECHUE
JKCIIepPTa, MOKET MOJaTh B CYJ X0/IaTaliCTBO O MPUOOIIEHUH JI0KA3aTeIbCTB K JETy.

YuuTeIBas, 4YTO KaXkAas CTOPOHA MO Jelly W MHBbIE Y4YacTBYIOLIUE B Jelie JIUIAa MOTYT OBbITh
MHULMATOPaMH MPOBEJEHUS 3KCIEPTU3bl, @ TAK)KE YUUTHIBAs TO, UYTO y KaKJOrO0 M3 HUX €CTh JBa
crioco0a MoJTyuyeHus 3aKIII0YEHHUH KCIepTa, KOTOpPble HE MCKIIIOYAIOT JIPYT JIpyra, MOKHO NMPUNTH K
BBIBOJIY, YTO 110 OIHOMY CyA€OHOMY Jely, 10 OAHOMY CIIOPHOMY BOIIPOCY MOXET UMETHCSI HECKOJIBKO
TaKUX 3aKiI0YeHUi. CIEenaHHbBIN BBIBOJ INOATBEPKAAECTCA M HAa INPAKTUKE, IPUUYEM BCTPEYAOTCS
clly4ad, KOrJa MO OJHOMY U TOMY K€ IpPEIMETY BBIHOCSATCS 3aKJIIOUEHHUs, KOTOpbIE JPYr ApPYry
MIPOTUBOpPEYAT.

Takue NPOTHBONOJIOKHBIE 3aKIIOYEHHs] SKCHEPTH3 BBI3BIBAIOT OINpPENENEeHHYI0 Mpodiemy.
Hanpuwmep, B pemenun TromeHckoro paiioHHoro cyga Ne 2-16/2017 ot 23 suBaps 2017 rona
paccMmaTpuBaics BOIIPOC O TOM, KeM ObLI MOJMKMCAH JOrOBOp 3aiiMa. BplIo MpoBeaeHO HECKOJIBKO
MTOYEPKOBEIUECKUX DSKCIEepPTH3. B 3akiroueHny mepBod M3 HMUX 3KCIEpPT MPHUIIET K BBIBOAY, UYTO
NOJNKUCh Oblja BHIMOJIHEHA HE OTBETYMKOM, a JIPYT'MM JIMLOM (CHOCOOOM MOJpaXKaHWUs IMOJIHUCH).
CropoHa OOBMHEHHS, HE COIJVIACHBIIUCH C JAaHHBIM 3aKJIIOYEHHEM, IOTpeOoBajla MPOBEACHUS
MOBTOpHOM sKcmepTusbl. lloBTOpHast skcmepTu3a Obula MpoBelEeHAa B JAPYrOM SKCIEPTHOM
yupexaeHuu. Ee pe3ynbTaThl Mokaszalid, YTO MOAMKCH BBIMOJIHEHAa caMuM oTBeTdukoM. Cya mnpu
BBIHECEHUH PELLIEHUS PyKOBOICTBOBAJICS 3aKJIIFOUEHNUEM MIOBTOPHOM 3KCIEPTU3bI, MOTUBHUPYS 3TO TEM,
YTO OCHOBaHMS CTaBUTh MOBTOPHOE 3aKJIIOUEHHUE M0J] COMHEHHE OTCYTCTBYIOT, TO3TOMY TPeOOBaHUS
WCTIA 110 B3bICKAHUIO JIEHEKHBIX CPEJICTB ObUIM yI0BIETBOPEHBI.

Kakum cmocobom moxxkHO Hambonee 3(p(EKTUBHO W KAa4eCTBEHHO OIICHUTH JOCTOBEPHOCTH
sKcnepTHoro 3akitoueHusi? IlomaraeM, 4To B MOAOOHBIX CHTyalMsXx ObLIO OBl IIeecO00pa3HO
aHAJIN3UPOBATh METOJOJIOTHUIO NTPOBEIEHUS KOHKPETHOTO BU/A DKCIIEPTU3bl U OLIEHUBATh, B KAKOM M3
MIPOTUBOIMOJIOKHBIX 3aKIIOUEHUN 3Ta METOO0JIOTUsl Obljla HapylleHa Wi, K MPUMepy, YaCTUYHO He
cobmoaena. Merogosorus cyfaeOHOI 3KCIepTH3bl — 3TO CUCTEMa MPHUHIUIIOB, METOJO0B, METOJUK,
CPEICTB OpPTaHU3alMU U TIOCTPOEHUS TEOPHUH.

Kaxaplii BuA SKCIEPTU3Bl HMMEET OINpEACICHHbIE KPUTEPUUM M JOJDKEH COOTBETCTBOBATH
oTpeieIeHHBIM OCHOBOMOJIAraomuM npuauunamM. OCHOBHbIE MPUHIIUIIBI IPU TIPOBEACHUH CyA€OHBIX
9KCIIEPTU3 — 3TO MPHUHIMIBI 3aKOHHOCTH M Hay4yHOCTU. [IOMHMO yKa3aHHBIX HEMalOBaKHBIMU
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SBJIAIOTCSL TPHUHIMIBI TOYHOCTH, A(PPEKTUBHOCTHU, STUYHOCTH M OE30MACHOCTH MPOBOAUMOIO
HCCIEA0BaHUS.

[Tox MeToOM B CyieOHOM SKCIIEPTU3E TOHUMAETCS CUCTEMA JIOTHIECKUX MITH HHCTPYMEHTATBHBIX
CIOCO0OB, IPUEMOB MOJIYYCHHUSI PA3TUYHBIX JAHHBIX I (OPMHUPOBAHUS KOHEYHBIX TEOPETUUECKUX
BBIBOJIOB, KOTOPBIE M OTBEYAIOT Ha BO3HUKILUI U MOCTABJICHHBIHN B CyZIe0HOM Ipoliecce BOMpocC.

Metoapl B cyneOHOM SKcrepTH3e MOoJpa3eiaioTcs Ha oOuleHay4yHble M crnenuanbHbie. Cpeau
00IIeHayYHBIX METOJIOB, TO €CTh CPEAH TAKHX, KOTOPBIE HCIIOIB3YIOTCS BO BCeX c(hepax NpaKTUIeCKOH
NESTEeIbHOCTH, BCTPEYAIOTCS  METOAbl  HAaONIOAEHUS, ONWCaHWs, CPaBHEHUS, HW3MEPEHUs,
MOJIETIMPOBAHUS, BBIUMCICHUS M METOJ OSKCIepUMeHTa. B umcie crneunuaabHBIX METOIOB, chepa
UCIIOJIb30BAaHUSl KOTOPBIX CYXAeTCsl /10 OJHOW WJIM HECKOJbKHUX HAyK, colepikarcs (pusmueckue,
XUMHYECKHE, OWOJIOrMYECKHue, MHUKPOCKOIMYECKHE, MOJEKYJIpHblE, PEHTIC€HOCKOINYECKHE,
MCUX0(U3UOJIOTHICCKHIE, SKOHOMUYECKUE U IpyTHe MeTo ikl [Mumms, 2017].

Ha ocHOBe BBIIIENEPEUUCICHHOTO U B pe3ysibTaTe CIEHUANIbHBIX HAY4YHBIX pPa3pabOTOK H
(byHIaMEHTaNbHbBIX MOJIOKEHUI 0a30BOM HayKu (GOPMUPYIOTCS METOAUKH MPOBEACHUS KOHKPETHBIX
BUJIOB 3KcnepTu3. Hapyiienue 3TMX METOIMK B MOJABJISIOLIEM OONBIIMHCTBE CIIy4aeB MPUBOIUT K
HEKOPPEKTHBIM, OIIMOOYHBIM BBIBOJIAM, a BCJIEJCTBUE OTOr0, M K HEBEPHBIM 3aKJIIOUEHUSIM
MIPOBOJIUMBIX dKCIepTu3. [loaTOMY npy IpOBEIEHUH HCCIIEJOBAHU, SKCIIEPTY BaXKHO COOIOAATH BCE
YCTAaHOBJICHHBIE M 3aKPEIJICHHbIE NPUHLHUIBI, METOAbl M METOJMUKHU MpPOBEIAEHUs sKcreptus. s
pelIeHrs ITOH 3a/1a4M MPEACTABISAETCS BO3MOXKHBIM aKTUBU3UPOBATh Y4eOHO-METOINUECKYIO paboTy
MOCPEJICTBOM  NPOBEIACHUSI PA3JIMYHBIX JIEKIMOHHBIX 3aHATUH, OOCYXJEHUs mpoOiieM Ha
MEePUONYECKHUX ChE3/1axX MPEACTaBUTENCH IKCIEPTHBIX YUPEKACHUM.

Bropoe perienue npo6iemsl, CBI3aHHON C HAIMYMEM NPOTUBOIOJIOKHBIX 3aKJIFOUCHUN SKCTIEPTH3
— 3TO NIPOBEJICHUE PELICH3UI Ha TAKUE 3aKJIFOUEHUS B HE3aBUCUMBIX YUPEXKIECHUAX. PerieH3us B JTaHHOM
cily4ae —3T0 OecpucTpacTHas OLIEHKA 3aKJIIOUEHUS dKCIIepTa, 1eJIb KOTOPOH — KaueCTBEHHbIN aHaIu3
WCCIIEIOBaHMM, MPOBEIEHHBIX B paMKax SKCHEPTU3bl, HA MPEAMET UX COOTBETCTBUS TPEeOOBaHUSIM
JelcTBYOIEro (eepaibHOro MpoLEecCyabHOTO 3aKOHO/IATEeNbCTBA, METOAMKAM M METOJNYECKUM
pexomeHnanusaM. Jlaua peneH3nn Ha 3aKI04YeHHE SKCIEPTU3bl opydaeTcs cnennanucty. CoriaacHo
cratbe 188 I'paxkmaHckoro mporeccyaibHOro kojekca Poccuiickoit denmeparuu KOHCYJIbTAIUS
CHelHagucTa MOXKET MPOXOAUTHh KaK B YCTHOM, Tak W B NMHCbMEHHOH (opme. Penensueil takxke
MIPOBEPAIOTCS TMPaBUIBHOCTh OGOPMIIEHUS, JOCTOBEPHOCTb OSKCIEPTU3bI U OOOCHOBAHHOCTH €€
BBIBOJIOB. TO €CTh pElLieH3Ms HalpaBjieHa HE HA MOBTOPHOE M3YyYEHHUs MpEAMETa dKCIEPTU3bI, a Ha
HCCIIEIOBaHNE U PAa3bSICHEHHE 3aKJIIOUEHUS YK€ MPOBENEHHOM sKcnepTusbl. CTOUT OTMETUTh, YTO
peleH3usl MOAJIEKUT 00s3aTeIbHOMY HCCIEIOBAaHUIO MPABONPUMEHUTENBHBIMU OpraHaMU C TOYKHU
3peHus OLICHKU NPEACTABICHHBIX JOKA3aTeNIbCTB. JDTO NoATBepxkaaercss OnpenenceHuem BepxoBHoro
Cyna Poccuiickoit @eaepaunn Ne 305-2C17-11486 ot 25.01.2018r.

Hampumep, nocne BbIHECEHUS BBIIICYIIOMSHYTOrO pemeHus TIOMEHCKOro paiioHHoro cyaa Ne2-
16/2017 ot 23 sHBaps 2017 rona, cTOpoHO# 3amUThl ObUT HAIIPABIIEH 3allPOC B LEHTP XUMHUYECKHUX
UCCIIEIOBAaHUM U1 TIOJY4YEHHMs PELEH3MM Ha 3aKI04YeHHEe NOBTOpPHOM dkcneptusbl. llepen
CreHaIUCTaMH ObLT IMOCTABJIEH BOIIPOC — COOTBETCTBYET JIM AKCIEPTHOE 3aKII0YEHUE TPEOOBAHUSAM
METOJIMK TPOU3BOJACTBA CYJEOHO-TIOYEPKOBETUECKOM HSKCHEPTU3bl, a TakXKe MPOBEIEHO JU
3aKJTIOYEHHUE TTOJTHO, BCECTOPOHHE M 00BEKTUBHO, B COOTBETCTBHH CO CTaThel 8 denepanbHOTro 3aKkoHa
ot 31.05.2001 No73-@3 «O rocynapcTBEHHOH CyIeOHO-IKCIEPTHON AesTenbHOCTH B Poccuiickoit
®enepanumn»? B pesynbrare perieH3upoBaHusl ObUIO BBISBICHO, YTO 3aKIIOUYEHUE SKCIIEPTa UMEET P
HapyIIeHUH YCTAaHOBJICHHBIX TPEOOBAHUIA.

K npumepy, ObLI10 BBISIBICHO, YTO MOJIMCKA SKCIIEPTa, KOTOpas HeoO0X0uMa Kak MOATBEPKACHUE
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MOJTYYEHUsT TPEAYNPEeXICHUsT 00 OTBETCTBEHHOCTH 3a Jady 3aBEOMO JIOKHOTO 3aKIIOUYCHHUS H
BKJIIOYAIONass B ce0s pa3bsiCHEHHWE TpaB W OO0sA3aHHOCTEH OKCIEpTa B COOTBETCTBHUU C
3aKOHOJAaTeNbcTBOM Poccuiickon denepanuu, BEITIOJIHEHA HA OJTHOM JIUCTE € 3aKJIIOUEHUEM DKCIEPTA.
[TpudeM TEKCT MOAMMCKU HUKAK HEe ObUT OTIENICH OT JajbHEHIIel BBOJAHON YacTH 3aKIIOYCHHS, YTO
CBHUJICTEJILCTBYIOT O TOM, YTO IE€YATHBIA TEKCT MOJAMUCKHA U HAYAJIbHOW YaCTH 3aKJIIOUCHHS dKCIepTa
ObLT HareuaTaH ogHOBpeMeHHo. Ho cormacHo crathe 14 denepanpHoro 3akona ot 31.05.2001 Ne73-
@3 «O rocymapcTBEHHOW CyaeOHO-IKCIIEPTHON jaesrenbHocTH B Poccuiickoit  ®Denepammm»
00sI3aHHOCTH PYKOBOJUTENSI TOCYJAPCTBEHHOTO CYACOHO-3KCTIEPTHOTO YUPESKICHUS: IO TIOPYUCHUIO
opraHa WM JIMIa, HA3HAYUBIIUX CyACOHYIO DKCIIEPTHU3Y, MPEIyNPEeaUTh dKCIepTa 00 yroJOBHOM
OTBETCTBEHHOCTH 3a Jady 3aBEAOMO JIOKHOTO 3aKJIIOYEHHUS, B35Th Y HEro COOTBETCTBYIONILYIO
MIOAMKUCKY Y HAIPAaBUTh €€ BMECTE C 3aKJIFOUCHHEM DKCIIEpTa B OPraH WM JIMILY, KOTOPbIe Ha3HAYMIIN
cyneOHyio skcneptudy. To ecTh, MOXXKHO MNPUUTH K BBIBOJY, UYTO TMOJINUCKA JOJDKHA SIBISTHCS
CaMOCTOATENIbHBIM JIOKYMEHTOM, MpUJIaraloluMcsi K 3aKiIi4eHuro skcnepra. Kpome 3toro,
CIEIUATUCTBI OOPATHIIM BHUMAHUE HA TO, YTO JlaTa B MOJIKUCKE CTOUT OJIHA, a 3aKIFOYCHUE IKCIIepTa
IaTHpOBaHO Oojee Mo3AHEW naroil. DTh (PakThl MO3BOJIAIOT YTBEPXKAATh, YTO SKCHEPT HE ObLI
MPEAYNPERKACH O JJaye 3aBEIOMO JIOKHOTO 3aKIIOYEHHUSI U YTOJIOBHOM OTBETCTBEHHOCTH K MOMEHTY
Hayaja UCCIICIOBaHUA.

Kpome Toro, ObLIO YCTAaHOBIIEHO, YTO MOJIyYEHHBI O0BEM SKCIIEPUMEHTAIbHBIX OOpPa3IOB
HEJOCTAaTOYeH JJIsi HUCCIeNoBaHMs, a (opMmar MNpeAoCTaBICHHBIX OO0pa3lloB HE COOTBETCTBYET
MPEIbIBICHHBIM TPEOOBAaHUSAM. XOTh JKCIEPUMEHTAIbHBIE O00pa3lbl HE 00s3aTeNbHBI IS
BBITIOJIHEHUS SKCTIEPTU3BI, OHU HECYT CYIIECTBEHHYIO MH(GOPMAIIUIO JIJIsl PEIICHUST TUarHOCTHYECKUX
U UJeHTUPUKALIMOHHBIX 3a7ad B MOYEPKOBEAUECKON »JKCIepTH3e, TaK KaKk HUX OTOMpalT B
MaKCUMaJbHO TMPHUOIMKEHHBIX YCIOBHUSX K BO3MOXKHOMY BBHITIONTHEHHIO TMOJINUCH B CIIOPHOM
JIOKyMEHTE, HallpUMep, CTOSI WJIA CUs, B OBICTPOM WJIM MEIJIEHHOM Temrie. Takyke mpu mpoBeICHUH
AKCTEPTU3BI HE OB YKa3aH CIUCOK MCIOJIb3yeMOro 000py10BaHUsl, HEe OBLITN PEIIeHbl MHOTHE 33/1a4l
¥ IOA3a1a4H.

Eme oqun BapuaHT perieHus mpoOiieMbl — 3TO MPOBEICHUE MOBTOPHOI dKkcnepTu3bl. [loBTOpHAS
JKCIEepPTH3a COTIAcCHO cTaThe 87 I'paskaHckoro mpoleccyanbHOro kojaekca Poccuiickoit denepannu,
crarbe 20 DenepanpHoro 3akoHa oT 31 mas 2001 roma Ne 73-D3 «O rocygapcTBEHHOW CyeOHO-
SKCIEPTHOM AesiTenbHOCTH B Poccuiickoit denepanumy Ha3HAYaeTcsl CyJI0M, KOI/1a €CTb OCHOBaHHUS
COMHEBAThCS B OOBEKTUBHOCTU M 0OOCHOBAHHOCTH 3aKJIFOUEHUS dKCTepTa. 3/1eCh CTOUT YIOMSHYTh,
YTO CYHIECTBYET TOXOXKHH THIN — JOMOJHUTENIbHAS OJKCIepTH3a. B oTiuume OT TOBTOPHOM,
JOTIOJTHUTEbHASL JKCIIEPTU3a, KaK TMPABWIO, HUMEET MECTO OBITh TPH BBISIBJICHUU HESCHOCTH,
HETOYHOCTH, HEMOJHOTE BBIBOJOB 3KcmepTa. [IpoBeieHHE MOMOJHUTEIBHON SKCHEPTU3bI MOXKET
MOpyd4aThCs TOMY K€ JKCHEpTy, B OTJIMYHE OT MOBTOPHOH, MPOBEIECHUE KOTOPOH 00sA3aTeIbHO
MopyvaeTcsi Ipyromy skcrepty. [loaToMmy cyn, moMUMO BHa, 00s3aTENBHO JODKEH OMPENETsTh U
yYKa3bIBaTh THI DJKCHEPTH3bI, YTOOBI PEHIUTH BOMPOC O TOM, KOMY MOXET OBITh TIOPYYEHO €€
MPOBEACHUE.

CTOUT OTMETUTH, YTO Ha3HAYEHNE TTOBTOPHOM SKCIIEPTHU3BI — 3TO MPABO, & HE 00SA3aHHOCTH Cy/a.
Ho B ciiywae mpoTtuBOpeunsi MEXIy 3aKIIOUYEHUSIMH Pa3HBIX SKCIEPTOB M OTKa3a CyJbH HA3HAYUTH
MOBTOPHYIO DKCIIEPTHU3Y, Cy/a JOHKEH 000CHOBATh CBOE pelieHue, OOBSICHUB MOYEMY BBIBOJBI Cyaa
OCHOBBIBAIOTCSl HAa 3aKJIIOYEHUU OJHOTO U3 IKCIEPTOB U MOUYEMY OTKIOHEHO 3aKIIIOUEHHE APYroro.
[Ipu HETOCTATOYHO SICHOCTH WJIM HEMIOJHOTE 3aKIIIOUEHUS CYJl MOKET BhI3BATh IKCIIEPTa B Cy1eOHOE
3acelaHne U MOJTYYUTh HEOOXOAMMBIC PA3bICHEHHS, KOTOPBIC TOJDKHBI OBITh 3aHECEHBI B MPOTOKOJL.

Utak, npu HaIU4YUU MPOTUBOPEUUA MEKIY 3aKIIOYEHUSMHU Pa3HBIX IKCIEPTH3 €CTh HECKOJIBKO
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croco0oB paszpenieHus cutyanuu. [lepBblit — aHaN3 COOIIOCHHUS METOI0JIOTMH ITPOBEICHUS TON WU
uHOM okcneptusbl. Tak Kkak coriacHo craThe 67 ['paxmaHckoro mnpoieccyalbHOTO KOJeKca
Poccuiickoit ®@enepaumu Cyn AOKEH OLEHUBATH OTHOCUMOCTB, JOITYCTUMOCTb U JOCTOBEPHOCTh
Ka)KJIOTO JI0Ka3aTeIbCTBA, TO MPH OIEHKE 3aKITFOYCHUS SKCIIEPTH3bI 0COOCHHO BAYKHO aHAITM3UPOBATH
HUCTUHHOCTh U TOYHOCTH NPOBEJCHHOTO HCCIIEOBAHMS, a TAKXKE €ro COOTBETCTBHUE METOJOJIOTHHU.
Kpome storo, ctout oOpaiiaTh BHUMaHHE Ha COOTBETCTBUE COAEPIKAHUS HCCIEI0BATEIILCKON YacTh
PE30JIOTUBHOM, OLIEHMBaTh HE MPOTUBOpPEYAT JIM 3aKIIOYUTEIbHBIE BBIBOJBI IMPOBEICHHOMY
HCCIIeIOBaHMI0. BTOpOii crmocod, K KOTOPOMY MOXHO OOpaTHUTHCS — ITO IMOJYYCHHE PEICH3UH Ha
3aKJII0UYEHHE IKCIepTa. IT0 0c000 aKTyalbHO TOT/A, KOT/Ia y OJHON U3 CTOPOH BO3SHUKAIOT COMHEHUS
B COOJIIOJICHUU METOJUKU IMPOBEIEHHOTO HMCCIEAOBAaHHUA, €ro IMOJHOTe U OOBbEKTHUBHOCTU. Tperuit
croco0 — 3To oOpalIeHNe K MOBTOPHOU IKCIIEPTH3E I YCTPAHCHUS COMHCHHI B TIPABHJILHOCTH HITU
000CHOBAaHHOCTH JAaHHOTO paHee 3akKioueHus. B 000M ciiydae JOCTOBEPHOCTH 3aKIFOUCHHS
JKCIIePTa MOAJICKUT OKOHUATEIBHON OLIEHKE TOJILKO B COBOKYITHOCTH C MHBIMHU J0Ka3aTelIbCTBAMHU.

[ToMuMO BBIIIECKA3aHHOTO CTOUT MOHUMATh, YTO HA CETOJHSAIIHUN J€Hb UMEIOT MECTO CiyYaw,
KOTJ[a SKCIEePThl BHE 3aBUCMMOCTH OT CBOEW BEIOMCTBEHHOW MPUHAJJICKHOCTU TIPHU MPOU3BOICTBE
CyleOHBIX SKCHEPTH3 CTAJIKUBAIOTCA C MPOSBICHUEM KOPPYMIIMOHHOW cocTaBisitomen [Jlebenes,
2014]. OpHOM W3 TaKUX COCTABISIOMIMUX SBISCTCS HAIWYAE JIMYHBIX B3aUMOOTHOIICHUN C
y4acTHUKaMHU Tpollecca, HECMOTPsA Ha MOJOXKEHHUs cTatbu 85 ['pakaaHcKoro mporeccyaibHOro
kojekca Poccuiickoit denepannu, moJ0KEeHUsT KOTOPOU TIIACAT, UTO IKCIEPT HE BIIpaBe BCTYIATh B
JUYHBIE KOHTAKTHI C YYaCTHMKaMH TIpoliecca, €CId OTO CTaBUT IIOJ COMHEHHE €ro
HE3aMHTEPECOBAHHOCTh B UCXoJe Jena. DakT JTUYHBIX OTHOLICHWN MEXJYy CTOPOHOH Ipoiecca U
DKCIIEPTOM C OONBIIONW JOJeil BEpPOATHOCTH TMOBIHUSET Ha OOBEKTUBHOCTh U HE3aBUCHMOCTh
MPOBEACHHOTO HCCIEI0BAaHUS, MOTOMY HEMAJIOBAKHBIM IMPUXOJIUTCA OLEHKA B3aMMOOTHOIIECHH
3TUX CyOBEKTOB.

[Ipu OTCYTCTBMM JIMYHBIX B3aUMOOTHOIIEHUN C CyOBEKTaMH TMpOIllecca BCTPEYAIOTCSA CiIyvau,
KOTJ]a HEKOTOPBIE AKCIEPThl CTPEMSTCS TMOMPOCTY YAOBIECTBOPUTH JKEIAHUE «3aKa3uMKa», a He
OTBETUTH Ha BONPOC MpaBuibHO. Clea0BaTeNbHO, CyJ IPU aHAJIU3€ MPEAOCTABICHHBIX 3aKII0UEHUN
JIOJDKEH CTapaThCsl KPUTHUYECKU OIICHUTH JaHHbIE (PaKTOPBI, a B CIIyyae BBISBICHUS HAPYIICHUH —
CTaBUTb BOIPOC O HEJOMYIIEHUH 3aKITFOUCHUS IKCIIEPTU3BI KaK JI0Ka3aTeIbCTBA O JIETy.

Takxe MpH OTCYTCTBUM JHYHBIX B3aWUMOOTHOIIEHUHN, HA OOBEKTHUBHOCTh HUCCIEIOBAHUS MOXKET
MOBJUATH HEMOCPEICTBEHHOE TMPUCYTCTBUE 3aWHTEPECOBAHHOTO JHMIIAa B MECT€ IMPOBEICHUS
SKCHEPTU3Bl. ITO BO3MOXKHO, TaK Kak MoJIoXeHHs ctatbu 24 denepanbHoro 3akoHa ot 31.05.2001
Ne73-®3 «O rocynapcTBeHHOM CyneOHO-IKCIIepTHOM AesTenbHOCTH B Poccuiickoit ®exeparum»
MO3BOJIAIIOT ~ YYaCTHUKAM  Mpolecca MNPUCYTCTBOBaTh  HPU  NPOU3BOJACTBE  DKCIEPTHU3HI.
3anHTEepPECOBAHHbIE IIMIIAa MOTYT 3J0yMOTPEOISITh YKa3aHHBIM IPAaBOM C [ENbI0 TOMyYeHUs
BO3MO>KHOCTH TOBJIUSATH HA 3aKTFOYCHUS TOTO WITM MHOTO DKCIIepPTa MOCPEICTBOM J1auu B3ATKH. BmecTte
C OTUM, KaK TTOKa3bIBACT MPAKTUKA, B PSIJIC CIyYaeB y4acTUE CTOPOHBI IO Ay MPU OCMOTPE 00BEKTa
U TPOBEACHUMU HCCIEIOBAHUS B paMKaxX MPOM3BOJCTBA 3KCHEPTU3bl HE TOJBKO KEIAaTelIbHO, HO U
KpaiiHe HeoOxoaumo. CyliecTBYeT psAl JKCHEepTU3, AN MPOBEICHHS KOTOPHIX OUYEHb BaXKHBI
TOSICHEHUSI TIPUCYTCTBYIOMIMX CTOpOH. Cpear HUX MOKHO OTMETUTh CTPOUTEIHbHO-TEXHUYECKYIO,
ABTOTEXHUYECKYI0, IKOJIOTHYECKYIO U 3eMJICYCTPOUTEIbHYIO. TO €CTh 3TO T€ IKCIEPTU3BI, OOBEKTHI
KOTOPBIX UMEIOT WJIA CJIOKHOE TEXHUYECKOE YCTPOMCTBO, WJIM 3HAUMTENbHbIE pa3Mephl. [losTomy
3aKperyieHNe JaHHOTO TpaBa abCONOTHO 3aKOHHO M 0OOCHOBaHHO, K TOMY K€ HE CTOUT 3a0bIBaTh O
TOM, YTO B Clly4ae 3HAUUTEIbHBIX HAPYIICHUN dKCIIepTa, AJIsl HETO0 MOXKET MOCJeI0BaTh HaKa3aHUe B
BUAEe TMpaBoBbIX caHkIuW. Tak, crareedr 307 VYromoBHoro koaekca Poccuiickoit Penepanuu
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PETIIAMCHTHPOBAHO, YTO Cy,[[e6HBII>'I SKCIIEPT HECET YT'OJOBHYIO OTBCTCTBCHHOCTH 3a Jady 3aBCIA0OMO
JIOKHBIX MOKa3aHUH WM JI0KHOTO 3aKJIFOUCHHUS.

3akJIoueHue

Wrtak, 3HaueHue cyZeOHbIX HKCIEPTH3 B OOLIEM BUAE CBOAUTCS K CIEAYIOLIEMY — OHHU SIBJISIOTCS
[IEHHBIM HCTOYHHUKOM J0Ka3aTelbCTBEHHOW wuH(popMarmu. [locpeacTBOM 3KCHEPTH3bI BBICHSIIOT
MIPOUCXOXKACHNE M MPUYMHHBIC CBSA3H PAa3IMYHBIX (akTOB. OTHENbHBIE BUIBI IKCIIEPTH3 MO3BOJISIOT
OIIpEJICJIUTh BpeMsI HACTYIICHHsI ¥ TPOTEKaHUs SIBICHUH, IO3BOJISIIOT BBISIBUTH COCTAB BEILLIECTBA, 1aTh
KayeCTBEHHYIO U KOJIMYECTBEHHYIO XapaKTEPUCTUKY €ro 3JIEMEHTOB, Jal0T BO3MOKHOCTh YCTaHOBUTh
WHBIC (PAKTHl M COCTOSHHSA, UMEIOIINE FOPUANYECKIE 3HAYCHUSI.

VYuursiBasg 3TO, HYKHO INOHMMAaTh, YTO CyAy M YYacTBYIOIIMM CTOPOHAM CJIENYET KPUTUYECKU
OLIEHUBATh 3aKJIIOUYEHUs] HKCIEPTH3 Ha NpeAMET OOBEKTUBHOCTH, JOCTATOYHOCTH M CIIEJOBAHMS
Metoaonoruu. [Ipu 3Tom orieHKa MpoBeAEHHBIX UCCIEI0BAaHUN TOJIKHA IPOUCXOAUTH B COBOKYITHOCTH
C OLIEHKOM MHBIX UMEIOIMXCS 110 1Ty JOKa3aTeJIbCTB.

Jnsa  storo Tpelyercs JalbHelllee HW3Y4EHHME CYJbSMH, aJBOKaTaMU M  IOPUCTaMH,
IPEJCTABISAIOIIMMU  HMHTEpeChl TOW MM HHOW CTOPOHBI, JAECHCTBYIOLIET0 3aKOHOJATEIbCTBA,
PEryJupyIOIIEro cy1eOH0-3KCIepTHYIO AesTenbHocTh B Poccuiickoit denepanyu, a Takke 0OCBOCHHE
METOJI0JIOTUN IPOBEAEHUS OTAENIBHBIX BUIOB CyAeOHBIX 3kcneptu3. Kpome toro, mpeacraBisercs
BO3MOXXHBIM OKa3aHUE COJCHCTBHS CO CTOPOHBI OPIaHOB Cy/1€OHBIX SKCIEPTU3 B MOBBIILIEHUN YPOBHS
3HaHMW CyJAeH, aJBOKaTOB W opuctoB. Hampumep, mo BolpocaM NOATOTOBKM MAaTEPHUAIOB IS
HA3HAYEHUS U IPOBEJCHMS SKCIEPTU3bI WIM 110 BOIIPOCAM OIIPEAEIEHUS €€ BUJa U AaThl, HE MO3/IHEE
KOTOpO 3aKJIF0UeHHE HKCHEPTU3BI JTOJKHO OBITh COCTaBIEHO. Takyke HEMalOBaXXHBIM MPUXOIUTCS
BOBJIEUEHUE COOTBETCTBYIOUINX CIEIIMATUCTOB U CTOPOH, YYACTBYIOILUX B JI€JI€, B OATOTOBUTEIbHBIN
9Tal Ha3HA4YEHUs U MPOBEJCHUS UCCIIEAOBAaHUs, C LEJIbI0 Hanboiee MOJIHOro cOopa U MpeicTaBIeHUs
9KCHEPTY HEOOXOAUMBIX OOBEKTOB JAJIS HCCIIEIOBAHUSA, UTO B JaIbHEHIIIEM MOJI0KUTEIBHO OTPA3UTCS
Ha CPOKax, MOJIHOTE M 0OBEKTUBHOCTH UCCIIEOBAHUS.
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Abstract

When considering civil cases in courts of general jurisdiction related to the resolution of
completely different disputes, it often becomes necessary to conduct a forensic examination. An
expert opinion is one of the sources of information on the basis of which the court establishes facts
that are essential for the correct consideration and resolution of the case. Such a conclusion can often
even play a decisive role in deciding on a controversial issue. But, like any other evidence, the
conclusion will have legal force only on the condition that it is obtained in accordance with the law.
The article deals with aspects related to the appointment and conduct of forensic examinations in
civil proceedings. The grounds for the appointment of a forensic examination and some types of the
most frequently conducted examinations in civil proceedings are analyzed. The nuances that affect
the duration of the expert study are highlighted, recommendations are made for the preliminary
determination of such a period. The problem of the presence of opposite conclusions of forensic
examinations is investigated, and the factors influencing the corruption component of the ongoing
expert studies are disclosed. At the same time, ways to solve this problem are proposed. The content
of the article reveals the importance of forensic examinations and their critical evaluation in the trial.
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AHHOTAIIUA

B nanHOIi cTaThe paccMOTpeH MPOOJIEMHBIA BOMPOC KOHCTUTYLIMOHHOCTH OTPaHUYCHHS
CBOOOJIBI JIOTOBOpA yYAaCTHHKA XO3SWCTBEHHOTO OOIIECTBA MPABOM Ha MPEUMYIIECTBEHHYIO
MOKYIIKY JIPYTMX YYaCTHUKOB JaHHOTO oOmiectBa. [IpoaHanm3upoBaB CyIIECTBO MPaBOBOTO
MeXaHM3Ma MPEUMYIIECTBEHHOrO IMpaBa W MPHUHIIMIIA CBOOOIBI AOTOBOPA, aBTOP MPUXOIUT K
BBIBOJIY O IIPABOMEPHOCTH MOJOOHOTO OIpPAaHUYEHHUS, OJTHAKO BBIAEISET MPABOBbIE MEXAHU3MBbI
KOPIIOPAaTHBHOTO TIpaBa I COOJIOJACHWS KOHCTUTYIIMOHHBIX TPUHITUIIOB COPa3MEPHOCTU U
CIpaBeJIMBOCTH TMOAOOHOTO OrpaHuyYeHusi. B pamkax MmpaBoBOro MexaHuU3Ma COOJIIOJACHHS
MPUHIUIIA COPAa3MEPHOCTU PACCMATPHUBAETCS 3aKOHOJATEIbHOE OrPAHMYEHHE BO3MOYKHOCTH
MPEUMYIIECTBEHHOTO IpaBa MOKYIKH YCTaHOBIEHHBIM CpPOKOM. B KauecTBe Kpurepus
CIIPaBEJIMBOCTH, B CBOIO OYEPElb, paccMaTpuBaeTcs (pakTUYecKass HUYTOKHOCTH TOJIOKECHHS
yCTaBa, €CJIM 3aKpeIuieHHass B OTOM TMOJOXXKEHHH YyCTaBa I[€HA MPEUMYIIECTBEHHOTO
MpUOOpeTEeHNs CYIIECTBEHHO HIDKE PBIHOYHOW. Takke aBTOPOM TIpeaiaraeTcsi HEKOTopas
3aKoHOAaTenbHas YHU(DUKAIKS HOPM (enepalbHbIX 3aKOHOB 00 aKIMOHEPHBIX OOIIECTBAX U
o0IIecTBax ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIO.

J1si tMTUPOBAHMS B HAYYHBIX HCCJIEI0BAHUAX
OummynatoB  T.A.  Ilpobmema  orpaHuyeHuss  OpUHLOMNA  CcBOOOABI  JOroBOpa

MPEUMYIIECTBEHHBIM MPAaBOM TMOKYIIKH B KOPHOpaTHBHOM TMpaBe // Bompocsl poccuiickoro u
MexyHapoaHoro npasa. 2023. Tom 13. Ne 6A. C. 156-161. DOI: 10.34670/AR.2023.46.29.024
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Beenenue

[Iynkr 2 cratbum 93 ID'paxkmanckoro konaekca Poccuiickoit ®epepauun (nanee — 'K PD)
yCTaHABIMBAET MPEUMYIIECTBEHHOE MPAaBO MOKYIKU JIOJIM WM YacTU JOJU y4acTHUKa 00IecTBa
JPYTMMH YYaCTHUKAMHM XO3SHCTBEHHOrO 0O0IecTBa. AHAJIOTMYHOE IOJIOKEHHE COACPKHUTCS B
®enepanbHoM 3akoHe 0T 08.02.1998 Ne 14-D3 «O06 obmiecTBax ¢ OrpaHUYCHHON OTBETCTBEHHOCTHIOY»
(myHKT 4 craThu 21 ykazanHoro @enepanbHoro 3akoHa) U GenepanbHoM 3akoHe 0T 26.12.1995 Ne 208-
®3 «OO6 akmwoHepHBIX oOmecTBax» (MyHKT 3 cratbu 7 ykazanHoro denepasbHOro 3aKoHa
yCTaHABIMBAET BO3MOXXHOCTh 3aKpeIICHUS MPEUMYIIECTBEHHOTO IpaBa B yCTaBe HEMYyOIMYHBIX
aKIMOHEpHBIX o0miecTB). B manHo#l cTatbe aBTOpoM OyneT paccMOTPEH BOIPOC O MPABOMEPHOCTH
10100HOI0 MEXaHMU3Ma B CBETE HAIMYMUS KOHCTUTYIIMOHHOT'O IIPUHIIUIIA CBOOO/IbI IOTOBOPA.

OcHoBHas 9YaCTh

[IpeumyIiecTBEHHOE NPaBO YYACTHUKOB XO3SHCTBEHHBIX OOIIECTB IMPEAINOIAracT 00sS3aHHOCTb
npojaBia (MMEHHO MPOJAaBIla, MOCKOJbKY MPUHIUI MPEUMYIIECTBEHHOTO MpaBa paclpoCcTpaHsIeTCs
TOJIBKO Ha BO3ME3JIHbIE CHENKHU, 4YTO noxarBepxkaaercs B nyHkTe 12 Ilocranosnenus Ilnenyma
BepxoBHoro Cyna P® Ne 90, [Inenyma BAC P® Ne 14 ot 09.12.1999 «O HekoTOphIX BOIpocax
npuMmeHeHus DenepanbHOro 3aKoHa «OO0 00IIEeCTBaX C OrPAaHUYCHHON OTBETCTBECHHOCTBIO») TIEPe]
MpOoJakel CBOMX aKIMM WU JOJH TPETHUM JIMIAM MPEUIOKHUTh UX YYACTHHUKOM oOiiectBa. Takum
o0pa3oM, CyTh NPaBOBOIO MEXaHHM3Ma IPEHMYIIECTBEHHOTO IpaBa IOKYNKHM 3aKIoyaeTrcs B
OTpaHUYEHUU IOJIHOMOYUS PACHOPSKEHHUs] COOCTBEHHUKA, C OJHOW CTOPOHBI, M IMPEIOCTABICHUU
rapaHTUil JPYyruM Y4YaCTHHKAM XO3SHMCTBEHHOTO OOIIECTBa, C APYrol cropoHsl. HBIMH cloBaMu,
3aKOHOJaTeb OTPaHUYMBAET NPaBO Ha CBOOOY JOrOBOpa MPOJABIIA PAH 3aALIUTH HHTEPECOB IPYTHX
YYaCTHUKOB.

[TpuHIMI CBOOOIBI JOTOBOPA MPEACTABISAET COO0M «CIOCOOHOCTh CYOBEKTOB CAMOCTOSTEIBLHOTO
BbIOOpA 3aKJIIOUEHHUS] WM HE3aKIIIOUEHUs J0roBOpa, BbIOOpa MapTHEPOB MO JOTrOBOPY, BbIOOpA BHUIA
JIOTOBOpa M ycloBHH noroopa» [Mapuenko, 2003, 14]. /laHHBIM NPUHIUI BBIIOJHSAET BAXKHYIO
HKOHOMHYECKYIO POJIb, ABJSETCA 0a3UCOM JUIsl PhIHOYHOM MOJIENTM SKOHOMHMKH M IPUHIUIIA CBOOOIBI
SKOHOMMYECKON J1eATeNbHOCTH, IpoBo3riamieHHoro B crathe & Koncturynum Poccuiickoit
®enepaunn. Koncturynuonnsiii Cyn Poccuiickoit denepariny HeoJHOKpaTHO 0Opaliaji BHUIMaHUE Ha
TO, YTO TPUHIMI CBOOOJBI JIOTOBOpA SBISETCS KOHCTHUTYIMOHHBIM TNpUHIMIOM. Tak, B
[ToctanoBnenun ot 30.01.2009 Ne 1-II Koncturyumonnsii Cyn P® mnpsmo ykaszan, 4ro Bce
nepeunciennbie B ['paxaanckom kojaekce Poccuiickoit denepanim OCHOBHbIE HaYalIa TPaKIaHCKOTO
3aKOHOJATENhCTBA UMEIOT KOHCTUTYIIMOHHOE 3HAYEHHE.

N3 npusznanus Koucturyimmonasiv Cynom PO npuninma cBoGoabI JOTOBOpAa KOHCTUTYITMOHHBIM
MIPUHITUIIOM TPEXJIE BCETO CIEIYeT BBIBOJ O BOZMOKHOCTH OIpaHHUYEHHS 110100HO0M cBOOOBI TOJIIBKO
(benepaabHBIM 3aKOHOM U UCKJIIOUUTENLHO B yKazaHHbIX KoHcTuTynumeit PO nensx. I1ogo6HbIi BEIBO
cnenyet u u3 [loctanosnennit Koncrurymmonnoro Cyaa (ITocranoBnenne Koncturynnonnoro Cyna
P® ot 06.06.2000 Ne 9-IT; ot 28.01.2010 Ne 2-I1, ot 18 mronst 2003 roga Ne 14-I1, ot 16 urons 2004
roga Ne 14-I1, ot 31 mas 2005 rona Ne 6-11, ot 28 deBpans 2006 roxa Ne 2-I1), rae oTmeuaercs, 4To
KOHCTUTYLIMOHHAsI CBOOOIA I0TOBOpA HE ABISETCS a0COMIOTHON, HE IOJIKHA IIPUBOIUTH K OTPHIIAHUIO
WU YMaJICHUIO APYTHX OOIIENpH3HAHHBIX TpaB U cBoOOA (ctarths 55, wacte 1, Koncrutyrmum
Poccuiickoit denepanui) W MOXET OBITh OrpaHHUYCHA JIMIIb (eAepaTbHBIM 3aKOHOM; TaKHe
OTpaHUYEHUS, OJTHAKO, HE MOTYT OBITh POU3BOJHHBIMU: OHM BO3MOXKHBI JIUIIH B TOM Mepe, B KaKOH
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3TO HEOOXOAMMO B LIEJSIX 3alUThl OCHOB KOHCTUTYLIMOHHOI'O CTPOs, NPaB U 3aKOHHBIX MHTEPECOB
npyrux qui (cratest 55, vactek 3, Koncturyumm Poccuiickoit ®@eneparuun). OrpaHudeHHs TpaBa
COOCTBEHHOCTH, HMMYILIECTBEHHBIX IIpaB, a TakKXKe CBOOOABI JIOTOBOpa B TI'Pa)XIAaHCKO-TIPABOBOM
000poTe JOJKHBI OTBEYATh TPEOOBAHHSIM CIPABEUIMBOCTH, OBITH COpa3MEpHbI KOHCTHTYIIHOHHO
3HAYUMBIM 1LIEJIIM 3aIIMTHl COOTBETCTBYIOIIMX IIPAaB M 3aKOHHBIX MHTEPECOB M OCHOBBIBATHCS Ha
3aKOHE.

Takum oOpa3om, 3akoHOAaTeNbCTBO Poccuiickoit denepannu, X0Ts ¥ MPU3HAET BO3MOXKHOCTD
OTpaHUYEHUS] TPUHIMIIA CBOOOJABI JIOTOBOPA, BHIPA0ATHIBACT Ps KPUTEPUEB, B COOTBETCTBUU C
KOTOPBIMH Takasi cBOOOAa MOXeT ObIThb OrpaHndeHa. Bo-mepBbix, cB0OOAa 10roBopa MOMKET ObITh
OrpaHUYEHA HMCKJIIOYUTEIbHO HOPMATHBHO-IIPABOBBIMU AKTaMH, MMEIOLIMMHU CHIy (erepaibHOro
3akoHa. Bo-BTOpBIX, MOJ00OHOE OTrpaHWYECHHE BO3MOKHO HCKIIIOUYHTEIHHO B LENSX 3alIUTHl OCHOB
KOHCTUTYLIMOHHOI'O CTPOS, IpPaB U 3aKOHHBIX HMHTEPECOB APYTUX JIUL. B-TpeTbuX, OorpaHuyeHue
JIOJDKHO OBITH CIIPAaBEUIMBBIM M COpa3MEpHbIM. B CBs3u ¢ 3TUM BO3HMKAET NMPOOJIEMHBIA BOIPOC:
JEUCTBUTENBHO JIM OrpPaHUYEHUE KOHCTUTYLIMOHHOTO MpHUHLMUIA CBOOOJBI JOroBOpa OIpPaBJIaHO
HEOO0XOIMMOCTBIO 3aIIUTHI IPAB U 3aKOHHBIX HHTEPECOB IPYTUX JIHII?

[To mMHeHMIO aBTOpa, JaHHBIM NPOOJIEMHBIA BONPOC HEOOXOAMMO DPACKPBIBATh, ONUPAsICh Ha
IIPaBOBYIO MPUPOAY HEIMyOJINYHBIX XO3HCTBEHHBIX OOIIECTB.

OfHUM U3 KIIOYEBBIX NPU3HAKOB MOJOOHBIX XO3AHCTBEHHBIX OOILIECTB SIBJISETCS UX 3aKPbITHIN
XapakTep (1aHHBIN TE3UC NOATBEpKIaeT, Hanpumep, [lerpenko N.B. B cBoeil nucceprauuu [[lerpenxo,
2011, 127]). 3akpbIThIil XapakTep MpeAnoaracT OTCYTCTBUE CBOOOTHON BO3MOKHOCTH BCTYIUJICHUS B
Takoe XO034KWCTBEHHOE O00IIecTBO. B KakoM-TO cMbIcie, sl HEMyOJUYHBIX OOIIECTB XapaKTepHa
CUTyallMs, KOrJa He IMOTEHLUUAIbHBIH YYacTHUK BBIOMpAET XO3SHCTBEHHOE OOIIECTBO, a CaMo
o01iecTBO BeIOMpaeT cede yuacTHUKOB. COOTBETCTBEHHO, MPH CO3/IaHUH OOIECTBA C OTPaHUYEHHOM
OTBETCTBEHHOCTHIO U HEMYOJUYHOI'O aKIIMOHEPHOIO 00ILECTBA €T0 YUPEIUTENH MPECcIeyeT 1ellb 110
COXpaHEHUI0 (PUAYIIMAPHOCTH CBOEU OpraHU3aIluU, WCKIIOUEHHUS «CIy4allHBIX» 4JIeHOB. JaHHBIN
Te3UC noaTBepkaaercs, Harpumep, MHeHHeM W.C. [utkunon [Ilurkuna, 2007, 199].

Taxum o0pa3oM, K IpaBOBOM NMPHUPOJIEe KaK OOLIECTB C OTPAaHUYEHHOM OTBETCTBEHHOCTBIO, TaK U
HenyOJIMYHBIX aKIIMOHEPHBIX OOIIECTB IPUMEHUMBI JIBa MOJIOKEHHUS:

a) Kak OOIIECTBO C OrpPaHMYEHHON OTBETCTBEHHOCTHbIO, TaK M HEMyOJWYHOE aKIIMOHEPHOE
00IIIECTBO UMEET 3aKPBITHINA XapaKkTep;

0) onHOW M3 IeNei co3/laHus IOPUAMYECKOrO JIMLA B BHJE MOAOOHBIX OOIIECTB BBICTYIAET
CTpeMJIeHHE N30exaTh «CITyJalHbIX» YYaCTHUKOB OOIIECTBA.

[TpuHMMast 32 KOHCTAHTY JBa 3TUX IMOJOXKEHHS, BEPHEMCS K TJITaBHOMY BOIPOCY 3TOH pabOThI —
OIpaB/IaHO JIM OTpaHHYEHHE IpaBa Ha CBOOOIY JOrOBOpa Yy4YacTHUKA-IPOJaBLA HEMyOIMYHOTrO
X034 CTBEHHOTO 0011IecTBa?

[To MHeHUIO aBTOpA, HA JAHHBII BOIIPOC CIIEAYET OTBETUTH MOJOKUTENbHO. JleficTBUTENbHO, cCaMa
11€J1b CO3/1aHUs O0IIECTB C OrPaHUYEHHON OTBETCTBEHHOCTHIO M HEITYOJIMYHBIX aKIIMOHEPHBIX 00IIECTB
IpearnoiaraeT 3akpbITOCTh M CIOXKHOCTh KaK BCTYIUIGHHS B OOIIECTBO, TaK M BBIXOAA U3 HETO.
CootBercTBeHHO, npuHMMas pemieHue o0 ydactun B OOO m HITAO numo nomKHO MPUHUMAThH
KJIFOUEBbIE TPU3HAKU U MEXaHU3MbI GYHKIIMOHUPOBAHUS MTOJ00HOTO X03SIICTBEHHOTO O0IIECTBA.

Opnaxo, coriamasck ¢ TeM, YTO IIPaBOBOM MEXaHU3M MPEUMYIIECTBEHHOTO MpaBa Jisi 00IIECTB C
OTPaHMUYEHHOW OTBETCTBEHHOCTHIO COOTBETCTBYET NMYHKTY 3 craThu 55 KoHctutynum Poccuiickoi
denepanyy, aBTOp CUYUTACT HEOOXOAMMBIM OOpaTHTh BHHMAaHHE Ha KIIOYEBbIE TapaHTHH UL
ydacTHHMKa-1ipoaasua. [1o MHEHHIO aBTOpa, TOIBKO C COOIIOAEHUEM ITUX FrapaHTHH IPaBO y4yacTHHUKaA-
MpojaBiia OrpaHUYMUBaEeTCa B ycTaHoBiIeHHOM KoHctutynueit Poccuiickoi ®@enepaunu nopsiake, To

Timur A. Eshpulatov



Private law (civilistic) sciences 159

€CTb C COOJIOJICHHEM MPUHIIUIIOB CIIPABEAIUBOCTUA U COPA3MEPHOCTH OTPAHUYCHHUSI.

Bo-nepBbIX, rapantueil co001€HNS TPUHIUIIOB CIIPABEAIUBOCTH U COPA3MEPHOCTH BBICTYIIAET
OTPaHMYEHUE  BO3MOKHOCTH  IPEUMYILIECTBEHHOIO  IpaBa  IOKYIKM  YCTaHOBJIEHHBIM
3aKOHOJATENBCTBOM CpokoM. Tak, myHKT 5 crateu 21 ®exnepanpHoro 3akona «OO obmiecTBax ¢
OTPaHUYEHHOM OTBETCTBEHHOCTHIO» IpEeAyCMaTpHUBaeT, YTO YYACTHMKU OOIIecTBa BIIpaBe
BOCIIOJIb30BaThCS MPEUMYILIECTBEHHBIM [TPABOM MOKYTIKH JI0JIM WK YacTH JIOJIM B yCTABHOM KaruTalie
oOmiecTBa B TEUCHHE TPUALATH THEH C JaTbl moiydeHHs odepTsl oluiecTBoM, ecnu Oojee
IIPOJOJDKUTENBHBIM CPOK HE YCTaHOBJIEH ycTaBOM. JlaHHas rapaHTHs 3alUIlaeT OpojaBLa OT
HEOOOCHOBAHHOTO 3aTATMBAHHUS OrPAaHUYEHHs] HAa paACHOpsHDKEHHE CBOEH  COOCTBEHHOCTBIO,
rapaHTUPYET COPa3MEPHOCTh OIPAHUYCHHUS.

Bo-BTOpBIX, MOMOOHON TrapaHTHEW CIYKUT (aKTHYeCKas HUYTOXKHOCTH (3aKOHOJATEIHCTBOM
UCTIONB3yeTCsl (OPMYIHPOBKA «CYyJ BIIPaBE HE MPHUMEHATH IOJOXKEHUS yCTaBay, OJHAKO CIIEAYEeT
cornacuthes ¢ MHeHHeM A.A. Ky3HeroBa o ToM, 4To0 3a JaHHOU (OpMYITUPOBKON CKPHIBAETCS HMEHHO
HuutoxkHOCTh [Ky3Henos, 2020, 7]) monokeHUs ycTaBa, €CIM 3aKperyieHHash B 3TOM MOJIOKEHUU
yCTaBa Li€Ha NPEUMYILIECTBEHHOIO IPUOOPETEHHsI CYILIECTBEHHO HM)KE PhIHOYHOW. JlaHHas rapanTus
3aKOHOJATENBHO 3aKpeIyieHa B MyHKTe 3 cratbu 7 DenepalibHOTO 3akoHa OT 26.12.1995 Ne 208-03
«O0 akUMOHEPHBIX OOLIECTBAX» U TaKXKE PacIpOCTPaHEHA B OTHOIIEHUH OOIIECTB C OrpPaHUYECHHOMN
OTBETCTBEHHOCTh B IPaBONPUMEHUTENBbHON mnpakTuke (Hampumep, B Ompenenenun CyneOHOMN
Kouleruu 1o 3koHomMuueckuMm crnopam BC P® ot 11.06.2020 Ne 306-DC19-24912). Hmenno
BO3MOKHOCTh IPU3HAHUSI TIOAOOHOTO TOJI0KEHHUS yCTaBa HEIEHCTBUTEIBHOM TapaHTHPYET MPOAABILY
CIpPaBEUIMBYI0O  KOMIIGHCAI[MI0 3a €ro CoOCTBEHHOCTb, Jak€ B ClIydyae MPUMEHEHHS
IIPEUMYLIECTBEHHOT' O TIPaBa.

3akioueHue

Takum 00pa3oM, NpoOaHATU3UPOBAB IPABOBOE TIOJIOKEHUE HEMYOJMYHBIX XO3SHCTBEHHBIX
00I11eCTB, CYITHOCTh IPABOBOTO MEXaHU3Ma MPEUMYIIECTBEHHOT'O NPaBa, a TAaKKe KOHCTUTYIIMOHHOTO
MIPUHIIMIIA CBOOO/IBI I0TOBOPA, PACCMOTPEB KPUTEPUU JIETaIbHOIO OFPaHUYEHUS JTaHHOTO MPUHIIHIA,
aBTOP NMPUXOJHUT K CIEAYIOIIUM BBIBOJAM.

Bo-nepBbIx, MEXaHU3M NPEUMYILECTBEHHOTO ITpaBa sBJSETCS OrPaHUUYEHUEM MTPUHILIUIIA CBOOOIbI
JIOTOBOPA, IMTOCKOJIbKY OTPaHUYMBAET IIOJITHOMOYME PACIIOPSKEHHS YYaCTHUKA-TIPOAABLA.

Bo-BTOpBIX, MCXOAS W3 KOHCTUTYIIMOHHOCTH MNPUHIMIA CBOOOIBI JIOTOBOpA, 3aKOHOAATEIEM
chOopMyJIMPOBAH 3aKPBITHII MEpeueHb KPUTEPHUEB, B COOTBETCTBUU C KOTOPBIMU CBOOOJAa JA0roBOpa
MOXET ObITh OrpaHuyeHa. TakuMU KpPUTEPUSMHU SIBJISIOTCS: BO3MOXKHOCTb — OTPAHUYEHUS
UCKJIIOUYUTENIbHO HOPMAaTHUBHO-TIPAaBOBBIMH aKTaMM, MMEIONIMMU CUIy (efepabHOTO 3aKOHa,
BO3MOKHOCTb OTPAaHUYEHUS UCKITFOUNUTEIBHO B IEJIAX 3AIIATHI OCHOB KOHCTUTYLIMOHHOTO CTPOS, IPaB
Y 3aKOHHBIX UHTEPECOB JIPYTHUX JIMILL, CIIPABEIMBOCTh U COPA3MEPHOCTh OTPAaHUYECHUSI.

B-Tperpux, Mo MHEHHUIO aBTOpa, OrpaHUYEHHE CBOOO/IBI JOrOBOpa NMPEUMYILECTBEHHBIM MTPABOM
MOKYIIKA COOTBETCTBYET TpeOoBaHUsAM myHKTa 3 crathl 55 Koncrtutyuuun Poccuiickoit ®enepanuu.
WHpiMu clioBaMH, TPaBO y4aCTHUKA-NPOJaBla Ha CBOOOAY IOTOBOpa MOKET OBITh OrpaHUYEHO
MIPEUMYIIIECTBEHHBIM MPAaBOM ITOKYIIKM MHBIX Y4aCTHUKOB. OJHAKO, IO MHEHHUIO aBTOPA, BaXKHBIM B
KOHCTUTYLIMOHHOCTH JAHHOM IIPaBOBOM CUTYALMHU SIBIIACTCS PeAIM3aLis KPUTEPUEB COPA3MEPHOCTH U
CIPaBEATIMBOCTH MOI00HOTO MEXaHU3Ma.

B kauecTBe KpHUTEpHs COPa3sMEPHOCTH aBTOpP IIPEUIAracT pacCMAaTpUBaTh OIPAHUYCHHE
BO3MO>XHOCTH TIPEUMYILECTBEHHOTO MPaBa MOKYNKH YCTaHOBJICHHBIM 3aKOHOJATEIILCTBOM CPOKOM. B
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Kaue€CTBC KpUTEPHA CIPaBCIAIMBOCTH, B CBOIO OYCpPEIb, (baKTI/I‘IeCKaH HUYTOXHOCTDb ITOJIOKCHUSA
yCTaBa, €CJIM 3aKpCIICHHAA B O3TOM IIOJOKCHHUH yCTaBa LEHA NPECUMYIICCTBECHHOI'O HpI/IO6peTeHI/I$I

CYILIECTBEHHO HM>KE PBIHOYHOM. TakKe aBTOPOM, C y4ETOM YKE CII0KUBILEHCS IPAaBOIIPUMEHUTEIIBHON
IIPaKTUKHU, [IPEAIaraeTcsi 3aKOHOAATEIbHO 3aKPENUTh IOJ0KEHUE aHAIOIMYHOE IMYHKTY 3 CTaTbu 7
3aKkoHa 00 aKIIMOHEPHBIX 00IIecTBaX U B 3aKOHE 00 00ILECTBaX C OrPaHUYEHHOM OTBETCTBEHHOCTBIO.

-
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Abstract

This article examines the problematic issue of the constitutionality of restricting the freedom of
contract of a participant in a business company with the right to pre-emptive purchase of other
participants in this company. Having analyzed the essence of the legal mechanism of pre-emptive
right and the principle of freedom of contract, the author concludes about the legality of such a
restriction, but highlights the legal mechanisms of corporate law to comply with the constitutional
principles of proportionality and fairness of such a restriction. Within the framework of the legal
mechanism of compliance with the principle of proportionality, the legislative restriction of the
possibility of a pre-emptive right to purchase by a fixed period is being considered. As a criterion of
fairness, in turn, the actual insignificance of the provision of the charter is considered, if the price of
pre-emptive acquisition fixed in this provision of the charter is significantly lower than the market
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price. The author also suggests some legislative unification of the norms of federal laws on joint
stock companies. In particular, the author proposes to legislate a provision similar to paragraph 3 of
Article 7 of the Law on Joint Stock Companies and in the Law on LLCs.
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AHHOTAIIUA

Crarbs MOCBAIIEHA aHAIU3Y ITPABOBOTO PETYJIUPOBAHUS AKKAYHTOB B COIMAIBHBIX CETSX,
MIPUHAICKHOCTH UX K IU(DPOBBIM IMpaBaM M BOIPOCAM MX BKIIOUYCHHS B HACIIEACTBEHHYIO MacCy
U HAcIEeJOBaHUs B KauecTBE HHU(PPOBBIX aKTHBOB. Llenbl0 JaHHOTO HMCCIIEOBAHUS SIBISETCS
BBISIBJICHHE MPOOJieM, BO3HUKAIOIIUX IO TMOBOAY Iepelaydl aKKayHTOB B COI[MAIBHBIX CETAX
HacJIeAHUKAaM, BBUJY HUX TMaMATHOW WA KOMMEPUYECKOM IIEHHOCTH. ABTOp UCCIEAyeT
CYILIECTBYIOIIME B HAYKE U MPAKTUKE MOJIXOJIbI K ONMPEACICHUIO MPABOBOM MPUPOJIbI aKKAYHTA,
MPOBOAUT CPABHUTENbHBIM aHaIN3 POCCHICKOTO M 3apyOeXHOro OmbiTa M Mpeasaraer
BO3MOXXHBIE PEHICHHS [Js 3aKOHOJATENBHOTO YPEeryJIHpOBaHUS MPOOJIEMHBIX BOIPOCOB,
BO3HHUKAOIIMX Ha MPAKTUKE U CBA3aHHBIX C HAOMPAIOIIEH 000pOTHI TEHICHIIMEH IIU(PPOBHU3AIIUN
oOmiecTBa. ABTOpP NPHUXOAUT K BHIBOAY O HEOOXOJAMMOCTH 3aKOHOJATEIBHOTO 3aKperyIeHUs
BO3MOKHOCTH HacjieIoBaHMsI HU(POBBIX aKTUBOB U pazeiseT o0beM J0CTyna K HUM, B
3aBHCHMOCTH OT BH/JIa HAacJIeI0BaHUS — IO 3aKOHY WM 110 3aBenianuio. [{udposuszamus Habupaer
000pOTHI, U B OyIQyIlleM BO3HUKHYT BCE HOBBIE BUABI IU(MPOBHIX aKTHBOB. ABTOP MPUXOIUT K
BBIBOJIY O CKOpEMIel He00X0IMMOCTH 3aKOHOAATEILHOTO 3aKPETICHHUs MPaBa 3aBeIlaTh U IpaBa
Hacjea0BaTh MU(POBBIE aKTHBBI JJISI TPEOOJICHHUS] TTPAaBOBOM HEOMPENEIEHHOCTH, CO3JaHUU
CTaOUIIBHOTO TPAXkJAHCKOTO 00OpOoTa M MUHUMHU3ALMU cyieiickoro ycmorpenus. Cobmronas
OaslaHC MHTEPECOB HACJIEIHUKOB M Haclle0aTels, CIeyeT yCTaHOBUTh 00bEM Mepeiayl TaKoTro
JIOCTYTIA: TIO 3aBEIIAHUIO0 B TOM 00BheMe, B KOTOPOM yKa3all €ro BJIaJIENell, MPU €ro OTCYTCTBUU
U poBBIe aKKAyHTHI MOTYT OBITh TIEPEIaHbI HACTEHUKAM B TOM 00BhEME, KOTOPHIN HE HAPYIIAeT
HEMPUKOCHOBEHHOCTh YaCTHOM JKU3HU U TAWHY NEPEHUCKH.

JJ1st DMTHPOBAHMS B HAYYHBIX HCCIE0BAHUAX
CyneiimanoBa M.M. AkkayHT B COLHMalbHBIX CETAX KaK HU(POBONH aKTHUB: BOMPOCHI
g poBoro HacieaoBaHus // Bormpockl poccuiickoro u MexayHapoaHoro mpasa. 2023. Tom 13.
Ne 6A. C. 162-169. DOI: 10.34670/AR.2023.94.47.025

KiaroueBble ciioBa
[Hudposoe nparo, Hacaeq0BaHUE, OOBEKTHI HACIICICTBEHHOTO MPABOIIPEEMCTBA, 3aBEIIaHHE,
COIMAJIPHBIC CETH, aKKAyHT B COIMAJIbHBIX CETAX, CeTh MHTEpHET, MHTEIUIEKTyallbHbIC TpaBa,
MYJILTI/IMGI[I/II\/'IHBII\/'I HpOI[yKT, CJIOKHBIC OGBGKTBI I/IHTeJIJIeKTyaJIBHLIX npaB.
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Beenenue

Pa3BuTHE COBpEMEHHBIX TEXHOJIOTHI MPUBEIIO K MOSBICHUIO HOBBIX SIBICHUI U 00BEKTOB, TAKUX
Kak «u(poBas Bali0Tay, «UU(POBbIE AKTUBBDY, «IIU(PPOBHIE TEXHOJIOTHIY, a COLIUATIbHbIE CETHU CTAIIN
HEOThEMJIEMOM YacThi0 Hamlel ku3Hu. [ludppoBusanus oduecTBa MPOUCXOAUT C KaXkIbIM JIHEM BCE
ObICTpEe, B TO BpeMsl KaK YXKe CYIICCTBYIOIIUE U J1a)Ke HOBBIC 3aKOHBI HE OTBEUAIOT HA BO3HUKAIOIINE
BOIIPOCHI IIPaBa.

OaHuM U3 3HAYUMBIX U HEYPETYJIUPOBAHHBIX BOIPOCOB SIBISETCS BO3MOXKHOCTH M TOPSIOK
HacjeaoBaHus «IU(poBbIX 00BEKTOBY. [IpaBo HacnenoBaHus 3akperieHo B Koncturymuu PO (c1.35),
Takasi KOHCTUTYIIMOHHAs TapaHTHs BKJIIOYAET B ce0sl MpaBO HACJIEI0BATh U MPABO 3aBEIATh.

OcHoOBHAaA 4acCTh

VYcrosiBiieecss mpaBwio HacineAoBaHUsA 3akpemieHo B cr. 1112 I'paxnanckoro Kopekca
Poccuiickoit ®epepanun (mamee — 'K P®D), coriacHo koTOpoMy B COCTaB HACJEACTBA BXOMAST
NPUHAJIEKAIME HACIEeI0/1aTell0 Ha JIeHb OTKPBITHS HACJIE[CTBA BEIlM, MHOE MMYILECTBO, B TOM
quciie UMYLIECTBEHHbIE ITpaBa U 00g3aHHOCTU. He BXOIT B cCOCTaB HaclieACTBa MpaBa U 00s13aHHOCTH,
HEpa3pbIBHO CBS3aHHBIE C JIMYHOCTHIO HACIEAOAATeNs, a TAKKE JINYHbIE HEMMYIIIECTBEHHbIE [IpaBa U
Jpyrue HemaTepuajibHble OJara.

HacnenoBanue 06beKTOB IU(POBOro MUpa — KUBOTpeMnenlylias npodieMa He Tojbko B Poccun,
HO ¥ BO BCEM MHp€, KOTOpas Oy1eT ToIbKO HaOupaTh 000poThl. KaMeHb MPEeTKHOBEHUS COCTOUT B TOM,
YTO B HEKOTOPBIX CIIydasX MPOUCXOAMUT CTOJIKHOBEHHE MHTEPECOB HACIECTHUKOB M 3aIUTA JTMIHBIX
IpaB TpaxJaHWHA II0CJIE€ CMEPTU. DTUM BbI3BaHA HEOJHO3HAYHOCTh IOJAXO0Jla K HACJIEIOBaHHUIO
aKKayHTOB B COLMAJIBHBIX CETSAX B pa3HbIX CTPaHaX M BOMNPOCAM OTHECEHUs UX ONpeAeTIeHHOM
KaTeropuu 00bEeKTOB IPAXKAAHCKOTO MpaBa.

B okta0pe 2022 rona uMciao akTUBHBIX MOJIb30BATENEH B COIMAIILHBIX Meua Toibko B Poccun
cocraBuiio 62,2 miH. [Couunanshsle cetu B Poccun..., www]. IlocrostHHO pactymue nudpsl, TOMUMO
BCET0 MIPOYEro, CBA3aHBI C TEM, UTO BCE OOJIbIIIE aKKAyHTOB MPEJCTABISAIOT COOON HE «JIMYHBIE OJIOTHY,
a cooOlIecTBa MO HMHTEpecaM, peKJaMHble IUIOUIaJKU WM TpHHAUIeRKAT Ou3Hecy. AKKayHT C
OTpeeNIEHHbIM KOJUYECTBOM MOJANUCYUKOB, NPUHOCSIIMN JOXOJ €ro BIaJAeblly, o0yiagaeT
SKOHOMMYECKOH IIEHHOCTBIO U OOBSACHSET JKellaHUe HacleaoaTeNell U HacleJHUKOB BKIIFOUUTD €ro B
COCTaB HACJIEJICTBEHHOW MacChl.

B 2019 roay B 'K P® 6buta BHeceHa cTaThsi 0 IIU(PPOBBIX MpaBax, KOTOpas OOMINEM TEPMHHOB,
HYKJAIOUIUXCS B OIMpeNeeHUH, MOpouia OOoJbIlIe BOIIPOCOB, 4YeM OTBeTOB. LludpoBbiMU npaBaMu
MIPU3HAIOTCS HA3BAHHBIE B TAKOM KaueCTBE B 3aKOHE 0053aTeIbCTBEHHbIE U HHBIE TIPaBa, COJIep)KaHue
1 YCJIOBHSI OCYIIECTBJICHUSI KOTOPBIX ONPEAENAIOTCS B COOTBETCTBUU C MpaBUIaMU HH(OOPMALIMOHHON
CHCTEMBI, OTBEYAIOIIEH YCTaHOBIEHHBIM 3aKOHOM IPU3HAKaM. «3aKOH JJOJDKEH He TOJIBKO CIEeUAIbHO
Ha3BaTh ONpeEJeJeHHble MpaBa HHU(POBBHIMH, HO MPSMO BBIICIUTH NPU3HAKK HH(OPMAIIMOHHON
CHCTEMBI, TI0 TpaBUJIaM KOTOPOH 3TH IpaBa MpU3HAIOTCs o6opoTtocniocodusiMuy [brnaxees, Eroposa,
2020, 266].

[Tox mudpossiMu puHaHCOBBIMU akTHBaMu ¢ 1 stHBaps 2021 r. mpu3HaroTCcs HUQPPOBBIE TpaBa,
BKJTIOYAIOIIUE ICHEKHbIE TPEOOBaHM S, BOZMOKHOCTh OCYIIECTBIICHUS MIPAB I10 YMUCCUOHHBIM LIEHHBIM
OymaraMm, MpaBa ydacTHs B KamuTaje HEMyOJWYHOTO aKIIMOHEPHOTO OO0IecTBa, MpaBO TpeOOBATh
nepeaayd SMUCCHOHHBIX LIEHHBIX OyMar, KOTOPbIE NIPEyCMOTPEHBI PEIIEHUEM O BBIITyCKe LU(POBBIX
(MHAHCOBBIX AaKTHBOB B TMOpAAKE, YycTaHOBIeHHOM @enepanbHbIM 3akoHOM «O 1U(pPOBBIX
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(UHAHCOBBIX aKTHBAX, IM(PPOBOM BaIIOTE U O BHECEHUU M3MEHEHUH B OT/EIbHbBIC 3aKOHOAATEIIbHbIE
akThl Poccuiickoit ®@enepanumny, BBITYCK, Y4eT M OOpallleHHEe KOTOPBIX BO3MOXKHBI TOJIBKO ITyTEM
BHECEHHUS 3amnuceil B MHPOPMALMOHHYIO CHCTEMY Ha OCHOBE PACHpEeAETICHHOTO peecTpa, a TakkKe B
MHBbIE HHPOPMAITMOHHBIE CUCTEMBI.

K mudpoBbIM akTMBaM MOYKHO OTHECTH KPUIITOBAIIOTY, JOMEHHbIE UMEHA, MHTEPHET-aKKAyHThI U
KQKIBIA U3 HUX 3aCITy’KUBAET OTIAEIBHOIO AETAIbHOTO HCCIIEIOBAaHUS.

Tak 4TO e Takoe aKKayHT B COLIMAJIbHOM CeTH, KakoBa ero mpasoBas npupoaa? Cuenyer au
OTHOCHUTH aKKAYHTBI B COITUAIIBHBIX CETSAX K HU(PPOBBIM MpaBam?

3akoHoaTeneM Oblila MPEANPHHSTA MOMbITKA JIETaIU30BaTh MOHATHS COLMAIbHAS CETh, AKKAYHT,
OJTHAKO /10 HACTOSLIETO BPEMEHH 3aKOHOATENbHOE ONIPENEICHUE OTCYTCTBYET. B npeayio;keHHOM, HO
OTKJIOHEHHOM BapuanTe 3akoHa «O0 mHpopmarmu, WHPOPMAIMOHHBIX TEXHOJOTHSIX W O 3alluTe
nHpOpMAIUM) COIMATbHAS CETh ONPEACIIIach KaK CaiT B ceTu HTEepHET, T 3aperucTpupoBaHHbIE
II0JIb30BaTEIM MOTYT CaMOIIPE3EHTOBaTh ce0s MOCPEACTBOM PETUCTPAlMM CBOMX IMpOpuUiIel, Mmox
AKKayHTOM IOHMMAaJlach CTpaHMIa KOHKPETHOTO IIOJIb30BAaTENsl, KOTOPBIM 3aperuCTPUpPOBAN €€ I10
IIpaBWJIaM COLIMAJILHOM CETH U BEJl J0OPOBOJILHO CO/AEPIKATEIHbHOE HAIIOJHEHUE.

Ha ceromnsmnuii nAeHb B IOPUIMYECKOM HAy4YHOW JIMTEpAType HET E€QUHOro IoAXoAa K
OTIPEJICICHUIO aKKayHTa B COLMAIBHBIX CETAX, HECMOTpPS Ha 3TO CyneOHas MpPaKTHKA BIIOJHE
paccMaTpUBaeT AaKKayHT KaK CaMOCTOATENbHBIM OOBEKT TIpa)JIaHCKUX IMPABOOTHOIICHUH WIN
COCTaBHYIO 4aCTh UMYILIECTBEHHOTO KOMILJIEKCA.

[IpeanpuHuMas MOMBITKY pa3o0paTbcsi B MPaBOBOH MPUPOAE aKKAyHTAa B COLMAIBHBIX CETSX,
CUMTAaEM HEOOXOAMMBIM MEPEYUCIIUTh CYIIECTBYIOIIME IO3UIUU OTHOCUTEIBHO €ro IpPaBOBOM
CYLIHOCTH. AKKayHT paccMaTpuBaeTcsi Kak 0Oa3a JaHHBIX, 3allUChb Ha cepBepe COOCTBEHHHMKA
COLIMAJILHOW CeTH, MpaBa M OOSA3aHHOCTH M3 COIVIAIIEHUS C OPraHU3aTOpPOM COLIMAIBLHOW CEeTH
[[MTanapuna, 2018, 29-30].

Takxke B HayKe CyIIECTBYET MO3MIMS, O PACCMOTPEHUU aKKayHTa C TOYKU 3pEHUS] aBTOPCKO-
IIPaBOBOM OXpaHBI, B CIIy4Yae €ro COOTBETCTBUS KPUTEPHUSIM OXPAHOCIIOCOOHOCTH 00BEKTOB aBTOPCKHUX
npaB. s 3TOT0 T0JIKHO COOJII0IaThCs 1BA YCIOBUS: TBOPUECKUN XapakTep TpyAa U 00beKTUBHAs (B
JaHHOM citydae 1udposasi) opMa BbIpaKeHUS.

E.C. I'pvHb OTHOCHUT aKKayHThI B COLUAIbHBIX CETAX K MYJbTUMEAUNHBIM NpoaykTaM (cT. 1240
I'K P®), ecniu OHM COOTBETCTBYIOT NMPU3HAKAM JAHHBIX CI0KHBIX 00beKTOB. [0 MyJIbTUMETUIHBIM
IPOAYKTOM TOHUMAeTCs NPOM3BEACHUE, BBIPAKEHHOE B D3JIEKTPOHHOH (1udpoBoit) dopme,
BKJIIOYAIOIIEE HECKOJBKO OXPAHSEMbIX PE3yJIbTaTOB MHTEJUIEKTYaJIbHON AESTEIBbHOCTH (TaKUX Kak
nporpamMMma Juist OBM, npousBenenust n300pa3uTeNbHOIO HCKYCCTBA, MYy3bIKaJIbHbIE TIPOM3BEICHUS U
Jp.) U C MOMOIIBIO KOMIBIOTEPHBIX YCTPOUCTB (DYHKIIMOHHPYIOIEE B MPOLIECCe B3aUMOICHCTBUS C
nosib3oBarenem [I'puns, 2015].

B ToM cmywae, ecniu akkayHT B COIMAIBHBIX CETSIX Oyner oOjamaTh NpU3HAKaAMHU
MYJIbTUMEIUIHHOIO MPOAYKTa: CIO0XHOCTBIO CTPYKTYpPbl, BUPTYaJIbHOCTHIO, WHTEPAKTHUBHOCTHIO,
9JIEKTPOHHON (POPMOIT BBIpAXKEHUS, COCTOATH M3 Pa3HOPOJIHBIX PE3yJIbTATOB TBOPUECKOTO TPYIa,
00BbETMHEHHBIX B €IMHOE MPOM3BEACHUE, TOT/Ia pacCMaTpUBAaEMbIi OOBEKT MOXKET MOANAIAaTh MOA
MPaBOBYIO0 KBAIM(UKAIMIO KaK MYyJbTUMEOUHBbIN mpoaykT [['punb, 2022]. Hapsay c mpaBoBoit
JOKTPUHOM pa3BUBAETCS U MPaBONPUMEHUTENbHAS MMPAKTUKA, I7I€ TAK)KE CYIIECTBYIOT CJIOKUBIIUECS
IIOJIXOJIbI K PABOBOM MPUPOJIE aKKAYHTA!

— aKKayHT SBISETCd HeMaTepUalbHbBIM OOBEKTOM, CO3JaHHBIM B peE3yJIbTaTe TBOPYECTBA

YCIOBHOTO  aBTOpa, Kak  IPaBWJIO,  SBJSIIOILEIOCS — IOJb30BaTeleM  KaKoH-mubo
UH(POPMALIMOHHON TUIOIIAAKH - COIMAJIBHOM CETH, YTO BO MHOTOM HpPUOJIMKAET €ro K
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KaTeropuu pe3yJibTaTOB MHTEIEKTYaIbHOH e TeIbHOCTH.
— aKKayHT MOJKET UCII0JIb30BaThCs B Ka4eCTBE NH(OPMALIMOHHOH IIJIOIIAKU WU CPECTBA CBSI3Y;
— aKKayHT, O0JIaJalolMil KOMMEpPUECKOW IIEHHOCTbIO, SIBJISETCS OOBEKTOM TIpakIaHCKHX
IIPaBOOTHOLLIEHUH.

Onpenenenue LuppoBOro akKayHTa Kak pe3yJIbTaTa HHTEUIEKTYaJIbHOH A€ATEIbHOCTU HE JINIIEHO
JIOTMKH, OJHAKO BJIeYET 3a co00M psia cioxHocTed. Kaxaplii CLIOpHBIN 00BEKT MpUIETCs JEeTalbHO
n3ydarb, JI0Ka3bIBaTh TBOPUECKUN XapakTep NpU CO3JaHUM KOHTEHTA WJIM HECEHUE CYILECTBEHHBIX
(MHAHCOBBIX, MaTEPUATBHBIX, OPTaHU3AMOHHBIX WIIM UHBIX 3aTPAT IIPH CUCTEMATU3alUU MaTepHAIIOB
1utst 6a3el JaHHbIX (cT. 1334 'K POD).

IIpencraBisiercs Gojiee pa3yMHBIM paccMaTpUBaTh aKKayHTbl B COLMAIBHBIX CETAX KAaK MHOE
HMMYILECTBO B 4Kciie 00BEKTOB rpaxkaaHckoro npasa. B coorserctBuu co ct. 128 'K P® k o0vexkram
IPaXIaHCKHUX IIpaB OTHOCATCS BEIM, BKJIKOYasl IEHbI'M U LIEHHbIE Oymaru, HHO€ UMYILECTBO, B TOM
quciae MMYILIECTBEHHbIE INpaBa; pabdOThl U YCIYTH; OXpaHSAEMble pPE3yJIbTaThl WHTEIIEKTYyaJlbHOU
NESITeIbHOCTM M TNPUPABHEHHbIE K HUM CPEICTBA HMHIUBUAyAIM3alUd (MHTEIIEKTyalbHas
COOCTBEHHOCTh); HeMaTepuabHble Onara. Vcxons u3 crenu@uky mpeaMeTra oOCYKISHHS, HEeNb3s
OTHECTH €r0 HM K BelllaM, HU K padoTaM U yciayram, Hi K HeMaTepuaibHbIM OJlaram.

Jis Toro yToOBl ONMpEAENUTh, MOJUIEKAT JM AKKAYHThl B COLMAJIBHBIX CETSAX HACIIEIOBaHUIO,
HE00X0/IMMO OTBETUTh Ha JIBa BONPOCA: HET JIU B 3aKOHOAATEIbCTBE YCTAHOBJIEHHOI'O 3allpeTa U He
OTHOCSTCS JIU OHHU K [IpaBy, HEPA3PHIBHO CBSI3aHHOMY C JIMYHOCTBIO.

Taxk, akKkayHT B COLIMAJIbHOW CETU HE SIBIISIETCS O0BEKTOM, U3BSITHIM U3 IPaXk1aHCKOI0 000poTa UITU
OrpaHUYEHHBIM B rpaxaaHckoM obopore (cT. 129 'K P®), Tak kak 3aKOH He Ha3bIBaeT €ro B KauecTBe
TaKOBOTO. BO3MOHOCTb OTUY)XIEHHUS aKKayHTa M TO, YTO IPAKTHKE M3BECTHBI ClIy4ad, KOTJa OH
(axkayHT) BpICTyNaJl YaCThIO MPEAMETA I0TOBOPA KYIUIN-TIPOAAKH, JTUIIAET pa3yMHBIX OCHOBAHUMN JIJIs
TOT0, YTOOBI MPUYUCIIATH €T0 K IIPaBaM, HEPa3phIBHO CBSA3AHHBIM C IMYHOCTHIO HacnenoaaTens. [Ipasa
Ha CalT, Ha KOTOPOM aKKayHT 3aperucTpUpoBaH, MpUHAUIekKAT aIMHUHUCTpaTopy caiita (cT. 1226 T'K
P®), uto He nMmIaeT MONb30BaTENIe BO3MOXKHOCTH OCYIIECTBUTH IepeAady CBOUX IIpaB Ha
COOTBETCTBYIOIIMN aKKayHT, C y4eTOM IosiokeHui [101p30BaTenbCcKOro cornameHus.

CrnenaB BBIBOJ, 4TO LU(POBBIE AaKKAyHTHI SIBISIOTCS MMYIIECTBOM, UX IEPEXOJ B MOpPSAKE
HACJIEIOBaHMs OCTAE€TCA 3aTPYJHUTENIBHBIM, TaK KaK B YCJIOBMsS IOJIb30BaTEIbCKOTO COIJIAILIEHUS
OOBIYHO BKJIIOYAIOT B c€0sl MOJIOKEHHUSI O TOM, UYTO aKKayHT HE MOXET MEpeUTH K HacjeIHUKaM B
MOPSAZIKE YHUBEPCATBHOIO TPABOIIPEEMCTBA.

BBuny HeBbIpaOOTAaHHOTO 3aKOHOJATENBHOIO TOJAXOJa U OTCYTCTBHE COOTBETCTBYIOLIEH
CyZeOHOM MPaKTHKH B Halllel cTpaHe, HeOOXOAMMBIM MPEICTABIAETCS U3YUUTh 3apYOCKHBIN OMBIT U
OTBET 3aKOHOJIATEIbCTBA U CYJeOHON NMPAKTUKH JIPYTUX CTPaH Ha BO3MOXKHOCTh Iepeiadn JI0CTYyTa K
aKKayHTY WJIM IpaB Ha HETO.

Panblie Bcex 0 HEOOXOAMMOCTH PETYIMPOBAHUS HAcleA0BaHUs LHU(POBBIX MpaB 3aJAyMallCh B
CIIA. Tak, B 2005 roxy, B mrare KOHHEKTUKYT ObUT IPUHSAT CIIEIUAIBHBINA 3aKOH O MTPEI0CTAaBICHUU
POJICTBEHHUKAM JIOCTYIIA K JJIEKTPOHHOM 1104Te yMepiuero. BrocnencTsuu v B Ipyrux mraTax Hadajin
MOSIBJISITHCSL  CXOXKHE 3aKOHBI, MNPEJOCTaBISBIIME IPaBO Ha IMOJYYEHHE JIOCTyNa HE TOJIBKO K
ANIEKTPOHHOW TOYTE, HO M K OJoram, a TakXe COLUUalIbHBIM CTpaHUIaM. Tak, MepBOMPOXOJIEM B
INPUHATUHM OTAEIBHOIO aKTa IO HacleJI0BaHHUIO IU(POBHIX aKTUBOB U JIEKTPOHHBIX CUETOB (B TOM
4lyclie aKKayHTOB) IIOCJE CMEpTU ero Biagenbla cran mrar [lemasep B 2014 r. 3akoH mrara
peryaupyer nopsaoK Mepefadd A0CTyna K 3JEKTPOHHOM ModTe, aKKayHTaM B COLIMAIbHBIX CETSIX U
o0JIayHBIM XpaHWIUIIAM yMmepliero. Takue ke IMpaBuja 3aKpeIuIeHbl M B psiie APYI'MX IITATOB:
Atinaxo, Oxiraxoma u Maanana.
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Kpome toro, B Tom xe 2014 ronxy Kommccus mo yHHUKAMK 3aKOHOJATEILCTBA, C IEIBIO
JalbHEHIIero eauHo00pa3us CyJeOHON MpakTUKU BhIMycTHIIA 3akoH «O dumynuapHoM AOCTyIe K
mudposbiM aktuBam» (FADA- Uniform Fiduciary Access to Digital Assets Act). FADA -
IIPEICTaBIsIET COOON TUIIOBOW 3aKOH, HAIPABJIEHHBIM Ha TO, YTOOBI BJIAJEIbLbI AKKAyHTOB MOIJIU
COXPaHATb KOHTPOJIb HaJl cCBOeH LIU(PPOBOI COOCTBEHHOCTHIO U IJIAHUPOBATH PACTIOPSKEHUE €10 TIOCTIe
cBoeit cmeptu. FADA 1 ero pacmupeHHble Bepcuu ObUIM NMPUHATHI B JABAANATH ITaTax. Hammuaue
TAKOI'0 3aKOHA CYILIECTBEHHO YIPOCTUJIO 33/1a4y TEXHUUYECKOI'0 XapaKTepa, TaK KaK M0JIb30BaTEIbCKOE
corameHue OOJIbIIMHCTBA COL[MAJIBHBIX CETEHN HE IIpelyCMaTpUBAET BO3MOKHOCTh TaKOM Mepeaayn.

[IpumeuaTenbHbIM J1 U3yUYEHUs CTaNo peueHne BepxoBHoro cyaa ['epmanuu 0 npu3HaHUU IpaB
HACJICTHUKOB Ha JOCTYII K aKKayHTy B connaibHoOu cetn Facebook. Kommnanus Bo3pakana, cChliasch
Ha KOH(UJICHIMATFHOCTh U HEPA3PhIBHYIO CBSI3b aKKayHTa C JJMYHOCTBIO MOJIb30BATENsl, OJHAKO CY/T
MPUMEHWI 3aKOH O HACIJIEACTBE, M MPHUPABHSI aKKAayHT M MMEIOUIYIOCS B HEM HH(OPMAIUIO, B TOM
YyyClle MNEepPenucKy K JHEBHUMKaM W NucbMaM. B pemieHuun cyaa NOAYEpPKUBAETCS 3HAUMMOCTH
HAaCJEACTBEHHOM Iepeaauyn akKayHTa HaclleJHHUKaM, TaK KaKk B HEM MOTYT XPaHUTbCA B TOM YHUCIIE
00BEKTHI HHTEIJICKTYAIbHOW COOCTBEHHOCTH, MOJISKAIINX HACIEI0BaHUIO B 001meM nopsiake [Mikk,
2018].

TakuMm o0pazom, cyq 00s3aJl COLMAJIbBHYIO CETh NepeaTh MaTepy yMeplueil JeBOYKU JOCTYI K
akkayHTy. Kommnanus pemuia orpaHuuuthes juinb mnepemadedt USB-nakomutens co Bceit
uHpopmanuen, oHaKO MaThb MOBTOPHO OOpaTWiach B CyJ, KOTOPBIA yKa3al Ha TO, YTO 3TOTO
HEZ0CTaTOYHO.

Bo wuzbexanue cyneOHbBIX cropoB, B ['epMaHMM PEKOMEHJIyeTCS COCTABIIATH 3aBelllaHue |
ucnoib3oBate USB-HakonuTens A1 XpaHeHUs: HHPOPMAIUU O MapoJIsiX K aKKayHTY, KOTOpPbIi Oynet
XPaHUTBCS y HOTapuyca.

3akoHogarenscTBO HuneprnanaoB mpusHaeT, 4To LudpoBBIE MpaBa, B TOM 4YMCIE U IIpaBa Ha
AKKayHTBI B COLIMAJIbHBIX CETSIX HACIEAYIOTCS.

OCTOHCKOE 3aKOHOAATENILCTBO TAKXKE MpeAycMaTpUBaeT Iepegadyy HHU(POBBIX aKKayHTOB IO
HACJIEJICTBY, €CIIM MHOE HE CIEAYET U3 3aKOHA, XapaKTepa OTHOIICHUH WM YCIIOBUH JOIOBOPA MEXIY
Hacjeno/aTeeM U TOCTaBIIMKOM IUGpPOBbIX yciayr. HacnenHuk Takke BIpaBe 3allpoOCUTh Y
MOCTaBIIMKA LU(POBBIX YCIyT CBEACHMs, HEOOXOAUMBIEC AJI MOJY4YeHHs JOocTyna K LHU(QpPOBOMY
aKKayHTY HacjeI0JaTelsl.

B Hcnanum cymecTByeT crienuanbHbIi 3aKOH O 3alllUTE NIEPCOHAIBbHBIX JaHHBIX, JOMYCKAIOLIUN
cocraBjeHre IU(POBOro 3aBellaHMs, B KOTOPOM OyAeT yKa3aHO JIMIIO, KOTOpPOMY IepelaroTcs
aKKayHTBI HACJIe10/1aTelsl IOCIIe €ro CMEPTH.

WNHoro noxaxojna npuaepkuBaetcsd BenukoOpuranus, rae HUQpoBbIe aKKayHThl HE MPU3HAIOTCS
HMMYILECTBOM M HE BKJIIOUAIOTCS B HACJIEACTBEHHYIO Maccy. OJIHAKO aKTUBHO pa3BUBAETCS NPAKTUKA,
KOI'Jla HacleAoJaTeNlb OCTaBIsieT BMECTE C 3aBEUIaHHEM B OTAEIIbHOM JOKYMEHTE CBOU MapoJyid OT
YUYETHOM 3alKCH JUTS UCTIOJIb30BAHUS UX HACIeTHUKAaMU mocie ero cmeptu [Harbinja..., www].

AHanu3 3apy0eXHOro 3aKOHOJATENIbCTBA MOKA3bIBAa€T pa3Hble pEIIEeHUs, MPHUHATHIE B APYTUX
CTpaHax Io MOBOJly Hacjae10BaHUs IU(POBBIX aKKAYHTOB, YTO €I1Ie pa3 MO JUePKUBACT HEOOXOJUMOCTh
pelIeHrs BOIpoca Ha 3aKOHOAATEIbHOM YPOBHE.

Jns ynpomenus 3amauu (i CTpaH, B KOTOPBIX IMPABOBOE PETyJIMPOBAHHE HACIEIOBaHUS
U(POBBIX aKTUBOB OTCYTCTBYET) COIMAJbHBIE CETH MOIJIM OBl NPEeIlyCMOTPETh HA3HAUYEHHUE TaK
Ha3bIBAEMOro IH(POBOro HAcICIHHKA BHYTpH cepBuca. Takyro omuio coznan Apple, co3mas
BO3MOKHOCTh BBIOOpa 1M(pOBOTO HacaeAHUKA (HACICIHUKOB), KOTOPOMY OyAET mepeaaH JOCTYI K
YYETHOM 3aIIMCH NIOCIIE CMEPTH BIAAEIIbLIA.
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«JlobaBneHue nU@PpPOBOro HacleIHUKA — 3TO MPOCTEHIHMI W Hambosee Oe30macHBId CIIOCOO
MIPEIOCTaBUTh YEIIOBEKY, KOTOPOMY BBI JOBEpsiETE, JOCTYM K JaHHBIM, XPAHSIIUMCS B Balllel Y4eTHON
3armucu Apple, mocne Bameil cMepTu. DTH JaHHbIE MOTYT BKIOYaTh (ororpaduu, cooOmIeHHS,
3aMeTKH, (ailyibl, 3arpyKeHHbIC TNPHIIOKEHHS, PE3EPBHbIC KOIMHMU YCTPOWCTB M MHOTOE JPYroe.
Hekortopass undopmanus, Hanpumep (GUIbMBI, My3blKa, KHUTH WIH MOAMUCKH, TPUOOPETECHHBIE C
nomoIpio uaeHTugukaropa Apple ID, a Takxe nanable, XpaHsmecs B CBA3Ke KIIOYCH, HAITpUMeEp
CBEJIEHUS O TUIAaTeXax, MapoJid U KIIIOYH BXOJAa, HE OYAyT JOCTYIHBI HU(ppoBOMY HacileaHuKy» [Kak
100aBUTh ITU(PPOBOrO HACICAHUKA. .., WWW].

Komnanust paccmaTtpuBaet 3ampochkl OT HU(POBBIX HACIEAHUKOB U MPEJOCTABISET UM JOCTYI K
JAHHBIM YYETHOMU 3aMKCH TOCTe MPEA0CTaBICHHs UMU KITt04Ya JI0CTYIIa U CBUIETENLCTBA O CMEPTH.

EnvHCTBEeHHOE OTrpaHWuYEHHE IUIsl HacleIHWKAa W Hacle[oAaTelst — JOCTIKEeHHS 13-jeTHero
BO3pacra.

3akioueHue

[Mu¢poBusanus Tonbko HabMpaeT 00OPOTHI U B OyayllleM BO3HUKHYT BCE HOBBIE M HOBBIE BU/IbI
IUGPOBBIX AKTUBOB. ABTOp CTaTbd HPUXOAMT K BBIBOJY O CKOpeiled HeoO0X0IuMOCTH
3aKOHOJATEJIBbHOIO 3aKpeljieHUs IpaBa 3aBellaTh W IpaBa HACIEJOBATh LU(PPOBBIC AKTHBBI IS
MIPEOJIOJICHUS] TIPABOBOI HEONPEAETICHHOCTH, CO3JaHWM CTaOWIIBHOTO Tpa)KIaHCKOro 00opoTa u
MUHUMH3ALUN  CyAelckoro ycmorpenus. CoOmomass OamaHC HMHTEPECOB  HACICOHHKOB U
Haclie10/1aTels, cielyeT YCTaHOBUTh 00bEeM Mepelaur TaKoTo JOCTYIIA: [0 3aBEIaHuI0 B TOM 00beMe,
B KOTOPOM YyKa3al ero BIlajesell, Py ero OTCyTCTBUU LU(POBbIE aKKAyHThI MOTYT ObITh MepeJaHbl
HacJIETHUKAaM B TOM 00beMe, KOTOPbII He HapyllaeT HEMPUKOCHOBEHHOCTh YaCTHOM XKHU3HU U TallHy
MEPETIHUCKH.

Jlo Toro, xak 3TH BOMNPOCHI OyAyT pPELIEHbI 3aKOHOJATENeM, COLMAJIbHBIE CETH OTKaXyTCs
Iepe1aBaTh IOCTYII K aKKayHTY, CChIIAsICh Ha BHYTPEHHIOIO MOJIUTHKY AK€ NIPU HAJIMYNU 3aBEIIAHNS.
Takue BOmpochl HaIJIEKUT pemaTh CyJIeOHOM MpakTHKe, BbIpaOaThIBas MPaBONPUMEHUTEIbHBIN
MO/IX0JI, KOTOPBIN B OyAyIIEM JIS’KET B OCHOBY 3aKOHO/AaTEIbCTBA O IIU(PPOBOM HACIIE/ICTBE.

* lesrenpHOCTh Meta Platforms Inc. mo peanuzaruu npoayKkToB — conuaibHbIX ceteit Facebook Ha
Teppuropun P® 3anpenieHa o OCHOBaHUAM OCYILECTBICHHS SKCTPEMUCTCKOM EATENBHOCTH.

bubimorpadus

[EN

. bnaxxees B.B., Eropoa M.A. [TudpoBoe npaBo. M.: IIpocmekt, 2020. C. 266.

. I'puns E.C. ABTOpCKHE NpaBa HAa MyIbTUMEIUIHEIN TpoayKT. M.: IIpocmexkT, 2015.

3. I'punp E.C. HacnenoBanue akkayHTOB B COLMalbHBIX CETax: POCCHHUCKUH W 3apyOeHBIH OIBIT // AKTyalbHbIE
npoOIreMbl poccuiickoro mpasa. 2022. Ne 2. C. 128-134.

4. Kak no6aButh 1uppoBoro HaciemHuka ajis Baumero unentudukaropa Apple ID. URL: https://support.apple.com/ru-
ru/HT212360

5. HoBocenosa JI.A. HacneioBanye nHTEIEKTyalIbHBIX IPaB M0 POCCHUICKOMY 3akoHOaTenscTBy. M.: IIpocnekr, 2017.
112 c.

6. Onpenenenne TpeThero KacCaMOHHOTO cya o0uei ropucaukimu ot 09.12.2020 Ne 88-18815/2020.

7. ITanapuaa M.M. HacnenoBaHue akkayHTa B COIMAJbHBIX CETAX W BOMPOCHI MU(PPOBOTO HACIEAOBAHUS: MPABOBOE
uccnenoanue // Hacinencreennoe npaso. 2018. Ne 3. C. 29-30.

8. INocranosaenrne TPUHAAIATOrO apOUTPAKHOTO aNeIIIIMOHHOTO cyaa oT 17.01.2018 Ne 13AI1-30540/2017 mo ey Ne
A21-6695/2017.

9. Ipoekt deaepanproro 3akoHa Ne 883844-6 «O BHeceHnH m3MeHeHH B cTathu 2 U 10.2 ®denepanpHoro 3akona «0O0
nHpopmanny, HHOOPMALMOHHBIX TEXHOIOTHSX U O 3aIUTE HHPOPMALHN.

10. Coumnanbubie cetn B Poccum: mudpsr u tpenasl, ocens 2022. URL: https://br-analytics.ru/blog/social-media-russia-

N

Social Media Account as a Digital Asset: Issues of Digital Inheritance



168 Matters of Russian and International Law. 2023, Vol. 13, Is. 6A

2022/

11. Suenxo T.C. HacnenoBanue undpossix npas // HacneacrBenHoe mpaso. 2019. Ne 2. C. 11-14.

12. An act concerning access to decedents' electronic mail accounts. Public Act No 05-136. Substitute Senate Bill No 262.
June 24, 2005.

13. Harbinja E. Digital Inheritance: The UK Country Report. URL.:
https://uhra.herts.ac.uk/bitstream/handle/2299/22634/UK_Edina_Harbinja_13112017.pdf

14. House of Representatives, 147th General Assembly House bill no 345. an act to amend title 12 of the Delaware code
relating to fiduciary access to digital assets and digital accounts.

15. Mikk T. Digital Inheritance: Heirs’ Right to Claim Access to Online Accounts under Estonian Law // Juridica
International. 2018. Ne 27. P. 117-128.

Social Media Account as a Digital Asset: Issues of Digital Inheritance

Misei I. Suleimanova

Postgraduate,

Kutafin Moscow State Law University,

125993, 9, Sadovaya-Kudrinskaya str., Moscow, Russian Federation;
e-mail: miseyka.miseyka@yandex.ru

Abstract

The article is devoted to the analysis of the legal regulation of accounts in social networks, their
belonging to digital rights and issues of their inclusion in the inheritance mass and inheritance as
digital assets. The purpose of this study is to identify problems arising from the transfer of accounts
in social networks to heirs, due to their memorable or commercial value. The author explores the
approaches existing in science and practice to determining the legal nature of the account, conducts
a comparative analysis of Russian and foreign experience and suggests possible solutions for the
legislative settlement of problematic issues arising in practice and related to the growing trend of
digitalization of society. It is necessary to legislate the possibility of inheritance of digital assets and
divides the amount of access to them, depending on the type of inheritance — by law or by will.
Digitalization is increasing, and new types of digital assets will emerge. The notes the urgent need
for legislative consolidation of the right to bequeath and the right to inherit digital assets in order to
overcome legal uncertainty, create a stable civil circulation and minimize judicial discretion.
Observing the balance of interests of the heirs and the testator, it is necessary to establish the scope
of transfer of such access: by will in the amount indicated by its owner, in the absence of a will,
digital accounts can be transferred to the heirs to the extent that does not violate privacy and secrecy
of correspondence.
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AHHOTAIUA

B crarpe aHaNMM3MpPYyOTCS MOJOXKEHUS 3aKOHOAATeNbCTB rocyaapcts EADC, nocBsieHHbIe
00s13aTeNbHON JTONHM B HaciencTBe. HCTHTYT 00s3aTelIbHOM JOJIM B HACIEICTBE, TTO3BOJISET
TOCYJapCTBY 3allUTHTh COIMAJbHO HEOOECTIEYeHHBIX Hauboyiee YSI3BUMBIX TPaKIaH,
POJICTBEHHUKOB M OJIM3KUX HacjenoAarens. 3aKkoHOAaTeNbCTBa 0 HacieAcTBe rocygapcts EADC
3aKpEIUIIOT TPaBO Ha 00s3aTENBHYIO JIONIO0 B HACIEACTBE 32 HECOBEPIICHHOJICTHHUMHU WIIH
HETPYJIOCIIOCOOHBIMM ~ JIETBMU  HAcJleJoJaTeNsl, €ro HeTPyAOCHOCOOHBIMU CYHpyroM u
pomutensimu. IlpaBo Ha o00s3aTeNpHYIO JOJI0 B HACJIEACTBE HMMEIOT HETPYAOCIOCOOHbBIE
VOKJIMBEHIIBl HAacle10/1aTelisl, KOTOpble HE BXOJAT B KPYI HACIEIHUKOB, HO KO JTHIO OTKPBITUS
HACJIE/ICTBA SIBISUINCH HETPYJOCIMOCOOHBIMA M HE MEHee ToAa J0 CMEpPTH HacjexoJaTels
HaXOJUJIKUCh Ha €TO MKAWUBCHUHW W IMIPOXKKUBAIA COBMCCTHO C HUM. MoxHO0 KOHCTAaTHUPOBAThH, YTO
WHCTUTYT O0O0S3aTeNbHOM MOJIM B HACJIEICTBE B 3aKOHOAaTeNbCcTBax rocymapcte EADC,
o0ecreynBalOT BBIICJICHUE OIpPENeNIeHHOW JI0IM W3 BCEro HACIEeICTBEHHOIO HMMYIIECTBa
HaclefoaTens, Haubosiee MaTepHATbHO YSA3BUMBIM KAaTETOPHSM POAHBIX W OJIM3KHX
Hacnenoaarensd. K uuciy auil, KOTOPBIM 3aKOHOJATENN MPEA0CTaBIISAIOT IPAaBO, HAa MOJyUYeHHE
00s3aTeNIbHOM JIOJIM W3 HACIIEACTBAa HACcHeNo/AaTeNii OTHOCITCSA: HECOBEPLICHHOJIETHHE,
HETPYIOCTIOCOOHBIE IETH, CYNPYT, POAUTEIH, HETPYAOCTIOCOOHBIE MKIMBEHIIBI HACIIEIO0AATEIS,
KOTOpBIE KO JHIO OTKPBITHS HACIEICTBA SBISUINCH HETPYAOCHOCOOHBIMH M HE MEHee Toja 10
CMCPTHU HACICOOAATCIIA HAXOAUIHNCH Ha €T0 MXKIUBCHUHU U ITPOXKHUBAJIU COBMECTHO C HUM.

JI1 HUTHPOBAHUSA B HAYYHBIX HCCIEA0BAHUAX
Mouceenko M.U., Uino J[.A. IIpaBoBoe perynupoBaHHe MHCTUTYTa 003aTeIbHOM J0IH B

Haclle/ICTBE B 3aKoHojaTenbcTBax rocyaapcte EADC // Bompockl poccuiickoro u
MexyHapoaHoro mpasa. 2023. Tom 13. Ne 6A. C. 170-177. DOI: 10.34670/AR.2023.37.82.026

Mikhail 1. Moiseenko, Denis A. Illo



Private law (civilistic) sciences 171

KaroueBbie cioBa
HacnenoBanue, HacieqHUKH, 00si3aTeNbHAst J0JS B HACJIEICTBE, MPaBO Ha 00sS3aTEIbHYIO
JIOJII0 B HACJIEJICTBE, HETPYIOCTIOCOOHBIE FKIUBEHIIBI HACIIEIOAATENsI, OTKA3 OT 00sA3aTeIbHON
JIOJIU B HACIIC/ICTBE.

Beenenue

Koncrurynusa P® rapantupyer rpaxnanam Poccuiickonn ®Penepanuy NpaBO HACICAOBAHMS.
Ocobennoctu HacnenoBanus B Poccuiickoit @enepanuu peraaMeHTHPOBaHbI 4acThio 4 ['paskqanckoro
kojzekca PO obbenunstomeil riasel ¢ 61 mo 65. B Poccuiickoit denepaniuyn MMyIIECTBO yMEPLIETO
nMna (HacjaenonaTens) NepexoauT K APYTruM JIMIaM B MOPSAIKe YHUBEPCATbHOIO IPaBONPEEMCTBA, TO
€CTb B HEU3MEHHOM BH/JIE KaK €MHOE LIEJI0€ U B OJIUH U TOT )K€ MOMEHT, €CJIM NHOE HE YCTaHOBJICHO
3aKOHOM M HHBIMH IpaBOBbIMU akTaMH. OCHOBHBIMM (opMaMH Ie€pexoja HaceICTBEHHOTIO
MMYILECTBA SIBJISIIOTCS: HACJIEIOBAaHUE IO 3aKOHYy, IO 3aBELIAaHHUIO, HACJIEJCTBEHHBIH JI0rOBOD,
HacnecTBeHHBIH (oHI. B rpaxmanckoMm 3axoHonmatenscTBe Poccuiickoit dexepanuu 3akperuieHa
cB000/1a 3aBellaHus, T03BOJISIONIAsT HACIEI0AaTENI0 TI0 CBOEMY YCMOTPEHHIO 3aBELaTh UMYILECTBO
JH0OBIM JIMLAM, JIIOOBIM 00pa3oM OIPEeNIUTh 10JIM HACJIEHUKOB B HACIIEACTBE, JIMIIUTh HAClIeACTBA
OJIHOT0, HECKOJBKHUX WM BCEX HACIIEJHUKOB IO 3aKOHY, HE yKa3blBas NPUYMH TAaKOI'O JIMUILIEHUS,
BKJIIOUNTh B 3aBCILIAHUE HHBIE DPACIOPSIKEHUS. 3aBeIlaTelb BIPaBE OTMEHUTh WIM W3MEHUTh
COBEpILIECHHOE 3aBelllaHue, He 00s3aH cooO0IaTh KOMY-JIMOO O COJEp)KaHUHU, COBEpLIEHHUH, 00
W3MEHEHUU WM OTMEHE 3aBemranus. CB0OOa 3aBelIaHusl OTpaHUYMBACTCS 00S3aTEIBHON J0Jiel B
HAaCJIE/ICTBE.

OcHoBHaA 4YacTh

3aKOHOJATENN pa3IMyYHBIX TOCYNApCTB, OOecreyuBasl 3allUTy COLUAIBHO HEOOECIEeYeHHBIX,
Haubosiee ysA3BUMBIX I'pa)</aH, POJCTBEHHUKOB M OJIM3KHUX HACIENO0JATeNsl, 3aKPEIIAIOT UHCTUTYT
00s13aTeNIbHON J0JIM B HACTIEJICTBE.

OOs3aTenbHast A0S B HACJIEJACTBE — IPaBO, ONPEAENIEHHBIX 3aKOHOM JIML, FapaHTHPOBAHHOE
rocy/apCTBOM Ha MOJyYE€HUE YaCTH HACJIEJICTBEHHOIO HMYIIECTBA, HE3aBUCHMO OT COJEp>KaHUs
3aBelllaHusl HaCJIeJ0/1aTes.

3akononarenu rocygapcts EADC 3akpenuiam mpaBo Ha 00s3aTeNbHYIO OO B HACIEACTBE 3a
HECOBEPILICHHOJIETHUMH HJTU HETPYI0CTIOCOOHBIMU I€THMH HACIIE10/1aTelNsA, €r0 HETPYAOCTOCOOHBIMHU
cynpyrom u poautensmu’. B m.1 cr. 1149 I'paxmanckoro kojekca Keipresckoit Pecry6mukn
KOHKPETU3UPOBAHO IMPaBO Ha 00s3aTENbHYIO JIOJIIO B HACJIEACTBE 32 YCHIHOBJICHHBIMHU JIETbMH U
yceiHOBUTENAMU. ['paxnanckuil koneke Pecniyonuku Apmenus n. 2. Cr. 1194 ycranaBnuBaet: «Bo
BpeMsI OTKpPBITUSI HACJEICTBAa MPABO Ha OOS3aTENBbHYIO JIOJI0 UMEIOT HECOBEPUICHHOJETHHE AETU
HacJIeIo/1aTelsl, a TaKXKe JI€TH, CYNPYT M POJUTENN HACIEN0/1aTelNsl, IPU3HAHHBIE B YCTAHOBJICHHOM
3aKOHOM MOPS/IKE MHBAIUIAMHU WIN HEJIEeCTIOCOOHBIMH, WK AocTUriue 60 jger».

[TpaBo Ha 00s3aTENBbHYIO JI0JIIO B HACIEACTBE B 3aKOHOIaTeNbCTBax rocyaapcts EADC, Hapsay ¢
ONMU3KUMHU POJICTBEHHUKAMH, HACJIEIYIOT HETPYI0CIOCOOHBIE M)KIUBEHIIBI HACIe 0 aTeNsl, KOTOpbIe
MOTYT HE€ BXOAWTb B KpPyI HACIEOHUKOB, HO KO JHIO OTKPBITHS HACJIEACTBA SBJISUIACH

L Cr. 1149 TK Poccuiickoit ®enepanyn, ct. 1194 T'K Pecny6muxu Apmennn, cr. 1064 TK Pecry6nuxu benapycs, cT.
1069 I'K pecnyonuku Kazaxcran, cr. 1149 Keipreisckoit PecryOnnkn

Legal regulation of the institute of compulsory portion ...
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HETPYAOCIIOCOOHBIMU U HE MEHEE rojla 0 CMEPTH Hacjen0AaTelsl HaXOJUINCh Ha ero M)KIMBEHUU U
IPOKUBAIN COBMECTHO C HUMZ,

HerpynocrnocoOHbIMU TIPU3HAIOTCS JIUIIA: HECOBEPIICHHOJIETHHE, 00yJarorecs THEBHOU (hOPMBI
oOydeHus, He JOCTHUTIINE Bo3pacta 23 JeT, IEHCHOHEPhl U MPEINEHCHOHEPDI, IPaXaaHe, KOTOpbIe
MpU3HAHbl MHBAIMJAMU TEpPBOI, BTOpPOM MM TpeTheil rpymm. [IpaBo Ha o0s3aTenbHYIO JOJIIO0 B
HAaCJEACTBE, IOCJIE€ CMEPTH HacleAoJaTelsi HMMEIOT HECOBEPIICHHOJIETHUE JIMIA, NpPU3HAHHBIC
MOJIHOCTBIO  JICECIIOCOOHBIMU  (BCTYMHUBIINE JO JOCTH)KCHHS COBEPIICHHOJICTUS B Opak WIu
SMaHCUIHPOBAHHBIE).

IIpaBuina ct. 1149 I'paxknanckoro kojekca Poccuiickoit @enepaninl IpUMEHSIOTCS K 3aBEIIAHUSM,
coepmeHHbIM Tociie 01.03.2002, a Taxke k 3aBeliaHusIM, coBepiieHHbIM B Pecniybnuke Kpbim u T.
CeBacronone g0 18.03.2014, B J[loneuxoit Hapoanoii PecmyOnuke, Jlyranckoit Haponnoit
Pecrrybnuke, 3amopoxkckoit u XepcoHckoi oOmactsax mo 30.09.2022 - He3aBHCHMO OT JaThl MX
coepuienus. [IpaBuiia o HacienoBaHUHM JUIAMHM, WMEIOIIMMHU MPAaBO HAa 00S3aTENbHYIO OO B
HACJIEJICTBE, IPUMEHSIOTCS TaKKe K JIUIaM MPEANEeHCHOHHOTO BO3PACTa — KEHIIUHAM, IOCTUTIINM 55
JIET, ¥ My>KYHUHAM, JOCTHIHM 60 net.

Pa3mep o00s3aTesbHON J0IM, NpPUYMUTAIOIIENCS HAcIEIHUKaM, HACIEAYIOLUM 00s3aTelIbHYIO
JIOJII0 B HACTIEICTBE B 3aKOHOJATeNbCcTBAaX rocygapcts EADC, npeacraBieH cleayomuM o0pa3oM B
Tabimue 1.

Tadauua 1 - Pa3Mep u 0c00eHHOCTH HACJIeJOBAHUSA 00513aTeIbHOM 1014 B
HacJIeCTBe 3aKOHOIaTebcTBaxX rocygapers EADC

Oco0enHocTH Hac/Ie0BAaHUA 00513aTeIbHOMI
Joas mua, MMeoIero NpaBo Ha
Ctpana H0JIM B HACJIeICTBE HETPYA0CTIOCOOHBIMHU
00513aTeJILHYIO 10JII0 B HACJIEACTBE
WKIMBEHIIAMHU HacJeaoaaTes
Pecnyonmuka | nHacienytor HE MEHEE IIOJIOBUHBI |Hacnenyror BMECTE C HACJIEAHUKAMU
Apmenus JIOJIN, koTopas puuuTanack 661 emy npu | TOM OUEPEJIM, koTopas mnpusbiBaeTcs K
HacnegoBannu 1o 3akony. CT. 1194 'K PA |nacnenosanuto. Ct. 1220 'K PA
Pecniy6nuka | Hacnenyror nesaBucumo oT comepskanns | Hacnenyror HE BOJIEE OJTHOM YETBEPTOM
Benapych 3aBermannss HE MEHEE IIOJIOBUHBI |UACTW HACJIIEACTBA, opnako, ecim
JOJIA, xoTopast npuunTazack Obl KAKAOMY | HaciaeaoAarens Obll 00sf3aH MO 3aKOHY HX
W3 HUX NIPH HacjleqoBaHWU 1O 3akoHy. CT.|comepkaTb, OHH HacleAylOT HapaBHE C
1063 'K Pb Hacneanukamu 3tod ouepeau. Ct. 1063 T'K Pb
Pecnybnuka |Hacnenyior, HezaBucumo ot conepxkanus |Hacmemyror Bmectre u  HAPABHE ¢
Kazaxcran 3agemanusi, HE MEHEE IIOJIOBUHBI |macnennukamMu  Tol  odepeaw,  KoTopas
JOJIN, koTopas npuunTaiachk Obl KaXkI0MYy | Ipu3biBaeTcs K Hacnenoanuto. Ct. 1068 'K PK
W3 HUX NIPH HacJleJ0BaHWM MO 3akoHy. CT.
1068 'K PK
Keipresckas |Hacnenyror, He3aBucuMoO oT conepkanus | Hacmemyror Bmecte ¢ HacleIHWKaMHd TOH
Pecniy6nuka  |3aBemanus, HE MEHEE JIBYX TPETEMH | ouepenw, KOTOpas NIPU3BIBAETCSA K
JOJIA, xoTopast npuunTanack Obl Kaxkaomy | Haciaenosanuo. Ct. 1148 'K PK
W3 HUX NIPH HACJleIOBaHWM 1O 3aKoHy. CT.
1148 'K PK

2 Cr1. 1148 I'paxaanckuii kogekce Poccuiickoit @eneparuu, cr. 1220 Ipaxknanckuii Kogekc Pecry6nnku ApMenuu, CT.
1063 I'paxnanckuit koneke Pecnyomku benapycs, cr. 1068 I'paxnanckuii koneke pecryOnnku Kazaxcran, cr. 1148
I'paxknanckuit kopexce Keipreisckoit Pecry0nnkn

3Cr. 8, ct. 8.2 ®enepansroro 3akona ot 26.11.2001 N 147-®3 (pen. ot 19.12.2022) "O BBeicHHH B AEHCTBHE YacTh
TpeTheit ['paxkganckoro kogekca Poccuiickoit denepaunn”

Mikhail 1. Moiseenko, Denis A. Illo
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Oco0eHHOCTH Hac/1eJ0BaHNs 00s13aTeIbHOI
J0JIM B HACJIeACTBE HETPYA0CTOCOOHBIMHU
W/KIWBEHIIAMH HacJIe101aTesi
Poccmiickas  |Hacnmenyror HeszaBucumo ot comepxkanus | Hacinemyror mo 3akony Bmecte 1 HAPABHE c
Oenepanms | 3aBemanuss HE MEHEE TIOJIOBUHBI | Hacnemankamu 3Toit odepenu. Ct. 1148 'K PO
JOJIA, xoTopast npuunTanach Obl KAXKIOMY
13 HUX NPH Haclle0BaHUU 110 3aKoHy. CT.

1149 TK PO

Hoas 1uua, MMeIero Npaso Ha

Crpana
00513aTeJIbHYIO 10J110 B HACJIeICTBE

3akoHonarenbcTBaMu rocygapcts EADC o HacienoBaHuu ONpezesieHbl JIMIA, KOTOpPhIE HE
MpUOOpETAIOT MPABO HA MOJYYCHHE HACIISICTBA ITOCIIe CMEPTH HACJIeI0AATelIsl, K HUM OTHOCSTCSI JIMIIA:
KOTOPBI€ COBEPIININ YMBIIIJIEHHbIE W MPOTUBOIPABHBIC JCHCTBUA B OTHOIICHUU HACIEHOJATENsS U
WHBIX JIUII, C IEJIbI0 YBEJIMUCHUS MPUYUTAIONIEHCS UM WU APYTHM JIMLAM JT0JI HACIIECTRA.

Poccuiickaa @eodepayusa. Jluuia, nMerolue mpaBo Ha 0053aTENbHYIO JIOJII0 B HACIECTBE, OJTHAKO
YMBIIUIEHHBIE U MPOTUBOIPABHBIC JIEHCTBUS, KOTOPHIX HANpaBIECHHBI: IPOTUB HaceaoAaTeNs, J100
m000ro W3 €ro HaCJACAHUKOB WJIM MPOTHB OCYIICCTBICHHUS TOCIEIHEH BOJIM HaCIeA0aTes,
BBIDQKCHHOW B 3aBEIIAHUH, JIMIA, KOTOPHIE CHOCOOCTBOBAIM JHMOO MBITAINCH CIOCOOCTBOBATH
MPU3BAHUIO UX CaMHUX WIM APYTUX JHUI[ K HACJIEeIOBaHUIO JIMOO CHOCOOCTBOBAIM WM MBITAUCH
CHO0CcOOCTBOBATH YBETUUCHUIO IPUUUTAIOLIECICS UM WIIA APYTUM JIMLAM JIOJIA HACJIEJICTBA. Y Ka3aHHbIE
00CTOSITENTLCTBA JIOJDKHBI OBITH IMTOATBEPKICHBI B CyICOHOM MOPSIJIKE.

He npuobOperaror mpaBo Ha 00s3aTeNbHYIO JIOJII0 B HACIEICTBE, POAMUTENN IOCJIE JCTEH, B
OTHOIICHUU KOTOPBIX POJIUTENH OBUIM B CyJIeOHOM MOpSIKE JIUIICHBI POAUTEIBCKUX IMpaB U HE
BOCCTaHOBJIEHBI B 3TUX IIPaBax KO JIHIO OTKPBITUS HACJIEICTBA.

OpmHako JuIa, KOTOPHIM HAClEN0AaTeNb MOCIe yTpaThl MU TpaBa Ha 00s3aTEIHHYIO JIOJI0 B
HACJIEJICTBE 3aBellall MMYIIECTBO, BIPABE HACIEIOBATH ITO HMYIIECTBO™,

Pecnybonuxa Apmenus. Jluna, uMeIMe NpaBO Ha o00sA3aTeIbHYI OO0 B HACIEACTBE,
OTCTPAHAIOTCS OT HACJIENOBAHMS, €CIU OHHU YMBIIUIEHHO MPENsSTCTBOBAIU OCYIIECTBICHHUIO
HacJea0aTeeM TOCIeIHEeW BOJIU, YMBIILIEHHO JIMIIWIN KA3HU HACJIeI0oAaTelNs WIM KOTO-TH00 13
BO3MOJKHBIX HACJICTHUKOB HJIM COBEPIIUIIN MOKYIIIEHNE Ha UX KU3HB. VICKITIOUeHHE COCTABIISIOT JINIIA,
B OTHOIIIEHHH KOTOPBIX 3aBEIIATENb COCTABUII 3aBEIIAHUE YKE MOCIIE COBEPIICHUS MOKYILIEHHUS.

OTcTpaHsAI0TCS OT HaclleJOBaHMs 00sS3aTeIbHON TOU B HACIENCTBE, POAUTENH, KOTOpPbIe OBLIN
JUIIEHBI POJUTEIHCKUX MTPaB U HE BOCCTAHOBJICHBI B ATUX MPaBax KO BPEMEHU OTKPHITHS HACIIEACTBA.

OCHOBaHUSIMH JIJII OTCTPAHEHHsI OT HACJIEIOBAaHMS O0s3aTEIIBHON O B HACJIEACTBE SBISIOTCS
BCTYNHBIINE B 3aKOHHYIO CUJTy NMPUTOBOp U (Win) peuieHue cyaa. C TpeboBaHHEM OTCTPAaHEHHS OT
HACJIeIOBaHMs 0053aTebHON JOJIH B HACJIEICTBE BIIPaBE OOPATUTHCS B CY/I JIUIIA, ATl KOTOPBIX TaKoe
OTCTpaHEHHeE TIOPOK/IAET CBA3AHHbIE C HACIEI0BAHNEM HMYIIECTBEHHBIE TOCIIEICTBHS .

Pecnyonuxa bBenapycy. Jluua, wmmeronme mpaBo Ha 00s3aTeIbHYIO IO B HACIEICTBE,
OTCTPAHAIOTCS OT HAcleJOBaHUs, KOTOpPbIE YMBIIUICHHO JIMIIWIM >KU3HU HacienodaTels WIn
COBEPILIUIIM MTOKYIIEHUE Ha €ro KU3Hb. JInuIa, KOTOphle MyTeM COCTaBIEHUS MOAJIOAKHOTO 3aBEIlIaHuUs,
CO3JJaHUEM YMBIIUICHHOTO MPEMSITCTBUS OCYIIECTBICHUIO HACIEI0aTeNIeM IMOCIEIHEeH BOJIU WM
WHBIMH YMBITIUICHHBIMU TIPOTHBO3aKOHHBIMH JIEHCTBUSIMH CITIOCOOCTBOBAIIA TTPU3BAHHIO MX CAMHUX WITH
ONMM3KUX UM JIMII K HACIEJAOBAHUIO TUOO YBEIWYCHHWIO MPUUYUTAIONMICHCS UM JOJH HACIEICTBA, HE

4Cr. 1117 Tpaxpanckuii kogexc Poccuiickoit @enepanun
5 Cr. 1191 I'paxnanckuii kogeke Pecry6inkn ApMenus

Legal regulation of the institute of compulsory portion ...



174 Matters of Russian and International Law. 2023, Vol. 13, Is. 6A

UMEIOT IpaBa Ha 00sA3aTeNIbHYIO N0 B HaciencTBe. OTCTPaHSIOTCS OT 00s3aTeNbHOM J0JIM B
HAacJIeICTBE POJUTEIH 10CIe JeTel, B OTHOLICHUH KOTOPBIX OHHM OBLIN JIMIIEHBI POAUTENIBCKUX IIPAB U
HE BOCCTaHOBJICHBI B ATHX IpaBax KO BPEMEHHM OTKPBITUS HacieactBa. He mpuoOperaroT mpaBa Ha
00s13aTeNNbHYIO JIOJII0 B HACJIEACTBE JIMIIA, 3]I0CTHO YKJIOHSABIINECS OT BBIIOIHEHUS JIEKABIINX Ha HUX
B CWJIy aKTa 3aKOHOJATEJIbCTBA OOA3aHHOCTEH IO COJEPXKAHMIO HACIEAOAATeNs, €CIU 3TO
00CTOATENBCTBO NOATBEPAKIEHO B CYZI€OHOM HOPSIZIKE.

HcknroueHne COCTAaBIAIOT JHLA, B OTHOIICHUN KOTOPBIX 3aBEIIATENb COBEPIIMII 3aBEIAHHUE YiKE
[10CJIE TIOKYILIEHUS Ha €r0 KHU3Hb.

Jluno, umeroliee NpaBo Ha 00A3aTENbHYIO JOJI0 B HACIEICTBE MOXKET ObITh OTCTPAHEHO OT
HacJleZI0BaHMsI CYJIOM 110 TpeOOBAHUIO JIUIIA, 1151 KOTOPOIr'O TAKOE OTCTPAaHEHHE IOPOXKIACT CBSI3aHHbIE
C HACJIeJIOBAHHEM HMYIIECTBEHHBIE TIOCTIECTBU .

Pecnybonuxa Kazaxcman. Jluna, umeromue npaBo Ha O0S3aTENbHYIO JIOJI0 B HACIEICTBE,
YCTPaHAIOTCSA OT HACJIEJOBAHHUS, €CJIM OHM YMBILIUICHHO JMIIWIN XU3HU HACIEeI0JaTeNs] WIK KOro-
1100 U3 BO3MOXKHBIX HACJEIHUKOB WMJIM COBEPUIMIM MOKYIIEHHE HAa MX >kKM3Hb. He mmeror mpasa
HaclleIoBaTh 0053aTENIbHYI0 JOJK B HACIEACTBE JIMIA, KOTOPBIE YMBIIUIEHHO MPEMSITCTBOBAIN
OCYIIECTBIICHUIO HACJIEI0JaTeIeM IOCIEIHEH BOJIM U 3THUM CIIOCOOCTBOBAIN IPU3BAHMIO UX CaMUX
WK OJU3KUX MM JIMI K HACJIEJIOBaHMIO JINOO yBEIUYEHHUIO IPUYUTAIOIIEHCS UM J0IM HaciencTsa. He
UMEIOT [IPaBa HacJe10BaTh 0043aTeIbHYIO J10JII0 B HACIECTBE, POAUTEIH MOCIIE IeTeH, B OTHOLIEHUU
KOTOPBIX OHM JIMIIEHBl POJUTEILCKUX MPaB U HE ObLIM BOCCTAHOBIJIEHBI B 3TUX IpaBaX K MOMEHTY
OTKPBLITHUA HACICACTBA, a TaAKKEC POAUTCIIN (yCI)IHOBI/ITeJII/I) U COBCPHICHHOJIICTHHUC OCTU
(YCBIHOBJICHHBIE), YKIIOHSIBIIIUECS OT BBHITTOJTHEHUS BO3JIO’KEHHBIX HA HUX B CHITY 3aKOHA 00s3aHHOCTEH
10 COECP KAHUIO HACIEN0AATES.

HckmroueHne COCTaBIIAIOT JIMLA, B OTHOIIEHUH KOTOPBIX 3aBELIATENb COCTABUI 3aBELIAHHE YiKE
IMOCJIC COBCPIICHHA MMOKYIICHUS Ha €TI0 )KU3Hb.

OO0crosATeNnbCTBA, CIyKallUe OCHOBAHUEM JUIsl yCTPAaHEHU OT Haclle0BaHMsl 0043aTeIbHON 10711
B HACJIE/ICTBE, YCTaHABIMBAIOTCA CYJOM. JIUII0, yCTpaHEHHOE OT HaclIeJOBaHus 00s3aTeIbHON 10U B
Haclle/ICTBE, 00s3aHO BO3BPATUTh BCE HMMYIIECTBO, HEOOOCHOBAHHO MOJIYYEHHOE UM M3 COCTaBa
HacnencTBa. [Ipy HEBO3MOXKHOCTH BO3BpaTa HACJIEICTBEHHOTO UMYILIECTBA HEJJOCTOMHBIN HACIETHUK
0053aH BO3MECTHTb €TI0 PEIHOYHYIO CTOMMOCTB .

Kuipevizckas Pecnybnuka. YcTpaHsioTCs OT HacjelOoBaHMs 00sS3aTeNIbHOW J0JIM B HACIEICTBE,
JIMIIA, YMBIIUIEHHO JIMIIMBIINE XU3HU HACJIEAO0AATeNs WIK KOT0-TU00 U3 BO3MOKHBIX HACJIETHUKOB
WM COBEpUIMBIINE MOKYIIEHHE Ha UX >KU3Hb. He uMeroT npasa Haciie1oBaTh 00s3aTENIbHYIO JIOJIO B
HACJIe/ICTBE JIMIIA, KOTOPHIE YMBIIUIEHHO MPEMATCTBOBAIM OCYIIECTBICHHUIO Hacien01aTesemM
nocyeIHeH BOJIM, 3TUM CIIOCOOCTBOBAIM MPU3BAHUIO UX CAMUX WM OJIM3KUX MM JIMI] K HACJIEZOBAHUIO
n00 yBENUYEHHUIO TPHYUTAIOIIEHCS WM JOoNM HacieacTBa. He wuMeloT mpaBa HaclieoBaTh
00513aTeNIbHYIO J0JII0 B HACIIEICTBE POAUTENH M1OCIIE JETEH, B OTHOIIEHUH KOTOPhIX OHH OBLIN JTMIIEHbI
POOUTECIBCKUX ITIpaB U HE ObLJIM BOCCTAHOBJIEHBI B OTHUX mpaBax K MOMCHTY OTKPBLITHA HACJICICTBA.
YcTpaHsoTes OT MpaBa Hacjael0BaHUs 00s3aTeIbHON TOJM B HACNECTBE, POIUTENH (YCHIHOBUTEIN)
Y COBEpPIIEHHOJETHUE JIeTU (YCHIHOBJIEHHBIE), YKIOHSBIINECS OT BBIOJHEHHS BO3JIOKEHHBIX HA HUX
B CHJTy 3aKOHa 00sI3aHHOCTEH 10 COAEP KaHUI0 Hace101aTes.

HcknroueHne coCTaBIISIIOT JUIA, B OTHOIICHUH KOTOPBIX 3aBEIIATeNIb COCTABUJI 3aBELIAHUE YXKe
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II0CJIE COBEPIICHHS IMOKYIICHUS Ha €TI0 )KU3Hb.
O6CTOHT€J’IBCTB3, ClIy’Kalliu€ OCHOBAaHUEM I YCTpAaHEHUA OT HACJICAOBaHUA 00s13aTeNbHOM J0JIN

B HACJICACTBC, YCTAHABJIMBAIOTCA CyOM, 11O UCKY JIMIA, AJId KOTOPOTO TAKOC OTCTPAHCHUC ITOPOKAACT

CBA3aHHLIC C HACJICJOBAHUEM UMYIICCTBCHHBIC HOCJIGI[CTBI/ISIB.

3ak/IloYeHue

[TonBoast UTOT, MOXHO KOHCTaTHPOBATh, YTO MHCTUTYT OOS3aTEIbHOW JIOJIM B HACIEACTBE B
3aKoHOMaTenbcTBax rocyaapcte EADC, obecrieunBarOT BBIACICHHE OINPEACIICHHON JIOJIM U3 BCETO
HAaCJEACTBEHHOTO HWMYIIECTBA HAcleNoAaTelNsa, HanboJiee MaTepUualbHO YSA3BUMBIM KaTETOPUSIM
POAHBIX M OMU3KUX Hacnenonaress. K yucity auil, KoTOpbIM 3aKOHOAATENN MPEIOCTaBISIOT MMPaBo, Ha
MOJIy4eHHEe 00s3aTeNILHOM JIOJIM W3 HACJIEICTBA HACIICIONATENSI OTHOCATCS: HECOBEPIICHHOJICTHHE,
HETPYAOCIOCOOHBIE NI€TH, CYNPYT, POJUTENH, HETPYIOCIOCOOHBIE MKIUBEHIBI HacledoaaTens,
KOTOpBIE€ KO JHIO OTKPBITHUS HACIEACTBA SIBJSUIMCH HETPYIOCIIOCOOHBIMU U HE MEHEE roJla 0 CMEPTH
HaceA01aTeNsl HaXOUINCh Ha €r0 MKJIMBEHUHU U TIPOKUBAIIA COBMECTHO C HHM.
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Abstract

The article analyses the EEU legislation provisions associated with the compulsory portion in
the inheritance. The institute of compulsory portion in the inheritance ensures that the state can
protect the most socially disadvantaged and the most vulnerable citizens, relatives and close ones of
the testator. Inheritance legislation in the EEU countries secure the right to compulsive portion in
the inheritance to the underage or disabled children, disabled spouse and parents of the testator. The
right to compulsive portion in the inheritance is granted to the disabled dependents of the testator
who have not been included into the circle of heirs, but had been disabled for at least one year prior
to the day of opening of inheritance and had been supported by and had lived with the testator for at
least one year prior to his or her death. It can be stated that the institution of a mandatory share in
the inheritance in the laws of the EEU states ensures the allocation of a certain share from the entire
inheritance property of the testator to the most financially vulnerable categories of relatives and
friends of the testator. Among the persons to whom legislators grant the right to receive a mandatory
share from the testator's inheritance are: minors, disabled children, spouse, parents, disabled
dependents of the testator, who by the day the inheritance was opened were disabled and for at least
a year before the death of the testator were dependent on him and lived with him.
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AHHOTAIIUA

B Hacrosimield craThe pacCMOTpPEHBI aKTyaldbHbIE BOMPOCHI IMPABOBOIO PETYIMPOBAHUS
peanu3anny KOHIIECCUOHHBIX COTJIAIIEHUN B 3apyOSKHBIX CTpaHaX. B cTarhbe OCHOBHOM aKIIEHT
cenaH Ha Hambosiee BOCTpeOOBAHHBIX OOMIECTBEHHBIX M TOCYAapCTBEHHO 3HAYUMBIX cepax,
peaiv3allii  KOHIIECCHUOHHBIX ~COIVIAlIeHWH. PackpbIThl OCOOEHHOCTH, HampaBlIEHUS U
MEXaHHU3MbI OCYIIECTBIIEHUS KOHIIECCHI B OTAENBHBIX peruoHax Mupa — JlatnHckoit Amepuke u
Kapubax, FOxnoii u Boctounoit Asum, pernone Tuxoro okeana, Adppuke B paiione Caxapsl,
Esporie m Ilentpamsnoit Asum, Cpemnero Boctoka um Ceepnoit Adpuke. Ha ocHoBe
IIPOBEICHHOTO aHAJM3a BBbIJEJNIEHbl HauOoJiee aKkTyalbHble W 3HAUYUMBIE pPE3yJIbTaThl
HCCIIEIOBaHMs, KaK TEOPETHUUYECKOT0, TaK U MPHUKIAJHOTO XapakTepa. MOXHO OTMETHUTH, 4TO
HauboJjee pacnpoCTpaHEHHBIM THUIIOM MApTHEPCTBA B TPAHCHOPTHBIX MPOEKTaX SBIISAETCS
TpaaulMoHHas KoHueccus. Hanbomplnee KOJMYECTBO TPAHCIOPTHBIX MPOEKTOB HA JIAHHBIN
MOMEHT pealn3oBaHO B pervoHe JlatmHckas Amepuka u KapuObl, 4TO, COOTBETCTBEHHO,
NPUBJIEKIO Haumbonee MacumTaOHBIAE 0o0beM wuHBecTHIMHA. Ha BTOpOoM Mecte mo o0bemy
MHBECTULMI U KOJMYECTBY MPOEKTOB HaxonaArcsa pervoHsl IOxHas Asus, Boctounas Azus u
Tuxoro okeana. Jlamee, coorBeTcTBeHHO, A(dpuka paitona Caxapel, EBporma u llenTpanbHas
Asus, Cpeanuii Boctok u CeBepHas Adpuka. Takum 00pa3oM, MOXKHO cZenaTh BBIBOJ O TOM,
YTO KOHLECCHM WIPAlOT Ba)XKHYIO POJIb B IPHUBICYEHHMM HWHBECTOPOB B 3KOHOMHMKY HoBoro
V36ekucrana, 1 MOTYT OBITh HCIIOJIb30BaHbI HE TOJIBKO B chepe HeIpOnoIb30BaHNUs, HO U B MHBIX
cdepax, B YaCTHOCTU B 00J1aCTH Pa3BUTHUS TPAHCIOPTHOW U MHOU MHPPACTPYKTYPBHI.

J 15l HUTHPOBAHUS B HAYYHBIX HCCIIEOBAHUAX
Anap6aeB D.A. 3apyOexHblii ONBIT peaau3alid KOHIIECCHOHHOTO  IPaBOBOTO
perynupoBanus // Bonpocsl poccuiickoro u mexayHapoHoro npasa. 2023. Tom 13. Ne 6A. C.
178-187. DOI: 10.34670/AR.2023.26.47.027
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Beenenue

CoTpyIHUUECTBO TOCYyIapCTBa M OM3HECAa MMEET pa3iuyHble (JOPMBI M1 MEXaHU3MBI pPeaTH3alny,
OCYILECTBIISIEMbIE B PaMKax I'OCyJapCTBEHHO-4aCTHOroO naptHepctBa. IlocienHee HECKOIbKO JIeT —
OecrpelieICHTHbIE B UICTOPUU HE3aBUCUMOT0 Y30€KHUCTaHa C TOYKH 3pEHHsI JOCTHKEHHSI MacIUTaOHbIX
NpOpbIBHBIX pe3yibraTtoB [Paxmanos, 2020]. Ceronusi, B ycnoBusix HoBoro Y30ekucraHa MMEHHO
MOCTYIJICHUS OT TOCYAApCTBEHHO-YaCTHOTO MApTHEPCTBA COCTABIISIIOT BECOMYIO YacTh (PMHAHCOBBIX
NOCTYIJICHUH B rocynapcTBeHHbI Oropker. IloTeHnuan pa3BUTHS TOCYJapCTBEHHO-YAaCTHOI'O
napTHepcTBa, ¢ BKIodeHHeM B pAasl ['UIl KOHIIECCHOHHBIX CHENOK, BBIBOAUT Y30€KHCTaH B
NIEPEOBbIC PAIBI MEXKTyHAPOJHBIX IKOHOMUYECKHX OTHOIIEHUH. B 3TO#1 cBs3M M00bIe Mcce10BaHus,
CBSI3aHHBIE C ITPABOBBIM PEKMUMOM HCIIONIb30BaHus pexkuma [UIl, mpruMeHUTEIhHO K KOHIIECCHOHHBIM
COIJIAIIEHUSM NTPHOOPETAOT 0COOYIO aKTYalbHOCTb.

OcHoBHas 9YacCcTh

MexaHn3M KOHIECCHOHHOI'O COIVIAIIEHUS MMEET JUIMTEIbHYH HMCTOpUIO. M3HadanpHO, caMmble
SApKUe MpHUMEpbl HCIOJIb30BaHUS KOHIeccuil cyumiectBoBanu B EBpome. Kak mpaBuio, B chepy
YaCTHOTO TOJIH30BAHUS MEPEIABAINCH TaKHE 00BbEKTHI MHPPACTPYKTYPHI, KaK MMOPTHI, OaHH, TTOYTOBBIC
OTJENEHUs M CTaHUMM. YTO Kacaercs OCTAIBHBIX CTPAaH MHpPA, TO 31€Ch KOHLECCHH IOSBWIHCH
npumMepHo B XIX Beke. B 11e10M, MOXKHO BBIAEIUTD TPU 3Tara pa3BUTHs KOHIIECCUOHHBIX OTHOLIEHUH
[Couupina, 2009].

I1epBbIil 3Tall MOKHO OXapaKkTEPU30BaATh IIepeaadei KOPOJIEBCKUX 3€MEIb B YaCTHOE MOJIb30BAHUE
U BiajieHue. Bpemennble pamku — panHee CpeITHEBEKOBbE BIIOTh IO OTKPHITHS AMEPUKH.

Bropoii atan xapaktepusyercs AesATeIbHOCTBIO TAKUX KoMmaHuii kak The East India Company u
The Hudson’s Bay. Taku koMmaHud o0Jagaidl HIMPOKAMH TOJTHOMOYHUSIMH, B OCOOECHHOCTH
OCYLIECTBJISUIM  YIPABJICHUE KOJOHUAIBHBIMA TEPPUTOpUAMHU. B HaHHBIM nepuoj BpeMEHHU
KOHIIECCHOHHBIE COTJIalIeHUs] (pakTHUecku ObUIM (OPMOI SKOHOMHYECKOM IKCILTyaTaluu, KoTopas
XapaKTepu30BaJlach MPAKTHUECKH OTCYTCTBHEM IpaB KOHIIECCHOHEepa. Bo BpemeHa 0cBOOOXAEHUH OT
KOJIOHHAJIbHOM 3aBUCUMOCTHU OOJIBITMHCTBO KOHIIECCUH MOABEPTINCH HAIIMOHATU3AIMH.

Tpernil COBpEeMEHHBIN 3Tall XapaKTEPU3YEeTCs MPUMEHEHUEM KOHIIECCHOHHBIX COIVIAIICHWA Ha
JIOTOBOPHOW OCHOBE, TPEAINOAraloluX CIpaBeAuBOE paclpeieseHe MpaB U 00s3aHHOCTEN
rocyzapcTBa 1 4aCTHOI'O CEKTOpa.

CoBpeMeHHbIE MEXAaHNU3Mbl KOHIECCHOHHOT'O COIVIALIEHMsI BIEPBBIE BO3HUKIM B EBponeickux
CTpaHax, Takux kak ®panuus, Benukobpurtanus, ['epmanus, Mranus npenMyiiecTBEHHO B 00J1acTH
KOMMYHQJIbHOTO XO34HCTBa, a B JalbHeWIIeM B cdepe APYrux OOBEKTOB TOCYAApCTBEHHOW U
MYHHIUIATBbHON COOCTBEHHOCTH.

Yro kacaeTcs (hpaHIy3CKOTO ONBITa, TO 3/I€Ch IEPBOE KOHILECCMOHHOE COTJalleHHe ObLIO
3aKJII0YEHO BO BpeMs mpasiieHust kopois ['enpuxa Il ¢ Anamom ne Kpamnonom B 1554 r. anst moctpoiiku
kaHana B gonuHe Kpo, y ropoma Canon-ge-Ilpoanc. C TOro BpeMeHH, rOCyIapCTBEHHbBIE BIIACTH
MIPOJIOJKAIOT IMPUBJIEKATh YAaCTHBIM KalWTAJI JUIS Pa3BUTHS TEX OTPACIE IKOHOMHUKH, KOTOPBIE
HaXOJATCS B TOCYJapCTBEHHOM BeleHuHU. [ nmaBHbIA cumBoin [lapmka — DiideneBa OamHs — Takxke
IIOCTPOEHA C TIOMOIIIbI0 MEXaHU3MOB I'OCYIapCTBEHHO-YaCTHOT'O MAPTHEPCTBA [TaM Xke].

B coBpemeHHOM MHpe BO30OHOBJIICHHE WHTEpPECca K KOHIIECCHSAM MPOU30IUIO B KOHIIE XX BEKa B
BenukoOputanuu. OHMM W3 3HAMEHATENbHBIX COOBITMH B cdepe pa3BUTUS TIOCYIapCTBEHHO-
YaCTHOTO MapTHEPCTBA CTAJIO CO3JIaHHE U BHEIPEHUE MOJENN «4acTHasl (pMHAHCOBAsi MHUIIMATHBA) B
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1992 1. Ee o0coOcHHOCTh 3aKiO4aiach B MNPUHOOPETEHUH TOCYJApPCTBOM YCIYT, KOTOPBIC
MIPEIOCTaBIIEHbl YAaCTHBIMM KOMIAHHUSAMH, Ha JO0JIrOCpouHoil ocHoBe. Llenbio Takol mporpammbl
SBJIAJIOCH IIOJIyYEHUE TMOJb3bl WU BBIFOJABI OT MPEANPUHUMATEIBCKUX METO/IOB YIIPaBJICHUS, B
0COOEHHOCTH METOJIOB CHM)KEHUS PUCKOB.

Bo MHOrux BOCTOYHO-€BPOINEHCKHX CTpaHAaX METOJbl T'OCYJapCTBEHHO-YACTHOTO MapTHEPCTBA
CTaJld MCIOJb30BaThCsl B KOHIIE XX BEKa, YTO B CBOIO Oouepe/lb ObUIO CBSI3aHO CO BCTYILJIICHHEM B
EBpornefickuii Coro3. IIpoekTel B OTpacisx TPaHCHOPTHOW WHMPACTPYKTYpPhl, KOMMYHAIbHOM
XO035IIICTBE PeaTM30BbIBAIINCH ITyTEM COJIEHCTBUS cO cTopoHbl EBponelickoro Coro3za. CTOUT OTMETHUTD,
YTO HE BCE NMPOEKTHI OKA3aIUCh YAAUHBIMH.

Apxum npumepoM 3HPEeKTUBHOTO B3aMMOJECHUCTBUS YACTHOIO CEKTOpa M rOCYJapCTBa SIBIISETCS
IIPOEKT PEKOHCTpYKUMU a’pornopra B I'epmanun Bo Dpankdypre-Ha-Maiine. CyTb mpoekrta
3aKiroyvanach B CIEAYIOLIEM: NEPBOHAYAJIbHON CTajuel NMpoekTa ObLIa MPUBATU3ALUS — IMHUCCUS
akuui, okosio 30 MPOIEHTOB KOTOPHIX ObUIM MpoAaHbl Ha QoHaoBoN Oupke. OcTaBIIUMUCS
nepxatensaMu akuus cranu: 3emis ['eccen — 32%, ropong @paukdypt — 21%, rocyaapctso — 19%.
CoznanHoe TakuM nyteM AO «@Ppamnopr» cyMeno COXpaHUTh KOHTPOJb HaJ IyOJUYHBIMU
HMHBECTOpPaMH.

Eme omganM yaauHsiM npuMepoM 3G QEeKTUBHOTO MPOEKTa B paMKaxX roCyIapCTBEHHO-YaCTHOTO
MapTHEPCTBA CTalla PEKOHCTPYKLHUS MEXAyHapogHoro a’pomnoptra B Bapmase. OOmias cToMMOCTh
JAHHOTO MpoeKkTa coctaBmiia 153 4 muH eBpo, mpu 3ToM noutu 80% mnpoduHaHCHpOBaAIa YacTHAS
CTOpPOHA. Y CHEIIHbII UCXO/ IPOEKTa MPUBEN K TOMY, YTO F€HEPaIbHbIA MOAPATUUK ObLI IPUTIIALLIEH
Ha y4acTHUE€ B aHAJIOTMYHBIX MPOeKTax B ropoaax Jroccenpaopd, [amOypr, Cuaneil.

Opnako, KaKk y>ke ObUIO CKa3aHO BBIINIE, HE BCE MPOEKTHl OKA3aTUCh YAa4HbIMU. OJIHUM U3 HUX
ctan uH@pacTpyKTypHbIii mpoekT B UYexuu. [IpoekT peann3oBbIBajCS Ha MNPUHIUINAX «YACTHOU
OpUTAaHCKON WMHMIIMATUBBD», TEM HE MEHEE, T'OCYJIapCTBEHHBINH MapTHEP CTOJIKHYJCS C OOJIbIIUM
KOJIMYECTBOM PUCKOB M MPOOJIEM, UTO OBUIO CBA3aHO C HEFTOTOBHOCTHIO TOCY/IapCTBA BCTYNATh B TAKOTO
pOJla OTHOIIEHUS.

B nacTosmiee Bpemsi B 3apyOeKHOM MPaKTUKE BBIACISIOT Pa3lUYHbIE OPraHU3alMOHHBIE THUIIBI
KOHIIECCMOHHBIX COIJIALIEHUH B 3aBUCHUMOCTH OT O00beMa IpaB COOCTBEHHOCTH, IEpeIaBacMbIX
KOHIIECCHOHEPY, Mepa OTBETCTBEHHOCTU Ka)/0H U3 CTOPOH, CIIOCOO pacHpeesieHns PUCKOB MEXIy
y4acTHHKAMH CoTJaiieHus u T.1. [Auapeesa, 2010, 54-55]:

«Cmpoumenscmeo — ynpaenenue — nepedawa» (ot anri. BOT: Build, Operate, Transfer).
Konneccuonep Ha mpaBax TMOJdb30BaTeNls pealu3yeT CTPOUTEIBCTBO M AKCIUTyaTalHIo
MHQPACTPYKTYpHOro 00BEKTa B TEUEHHE CPOKa KOHIIECCHOHHOTO cornamenus. [lo ncredennto cpoka
KOHTpaKTa 0OBEKT BO3BPAIIAETCS FOCYIapCTBY.

«Cmpoumenscmso — nepedaua — ynpasienuey (ot anrn. BTO: Build, Transfer and Operate).
Konneccrnonep ocymecTBiasieT CTPOUTENLCTBO HHPPACTPYKTYPHOrO 00BEKTa, 3aTeEM NEPETAET ero B
roCy/IapCTBEHHYI0 COOCTBEHHOCTh. [locie 3aBeplieHHs CTaJud CTPOUTENbCTBA W IpHEMa
rOCyJapCcTBOM OOBEKTa, IO JOTOBOPY KOHIIECCUU JAaHHBIH OOBEKT MEPEeXOTUT B TOJIb30BAHUE
KOHIIeCCHOHEepY 0e3 IpaBa BIIaJIeHHUS.

«Cmpoumenscmeo — ynpasienue — eiadenuey / npoekt rpundwmig (ot anrt. BOO: Build, Own,
Operate/Greenfield project). Konrieccronep ocyInecTBIsS€T CTPOUTEILCTBO U YIIPABICHHE Ha MPpaBax
BJIQJICHUS ¥ TTIOJIb30BaHUS HHPPACTPYKTYPHBIM OOBEKTOM, ITPU 3TOM CPOK KOHIIECCUU HE (PUKCUPYETCS.

«Cmpoumenscmeo — ynpasnenue — enadenue — nepeoaday (ot auria. BOOT: Build, Own, Operate,
Transfer). KoHniieccnonHass KOMIaHusl BIaJAceT W MOJb3yeTcs MHOPACTPYKTYpHBIM 00BekTOM. [lo
MCTEUYEHUU KOHTPAKTHOT'O Meproia 00bEKT BO3BpAIllaeTCsl TOCY1apCTRY.

El’dar A. Anarbaev



Private law (civilistic) sciences 181

Konmpaxm 6paynghuno (Brownfield contract). Croma Bximrouaerces 1eATEIbHOCTD 10 PACIIMPEHHUIO,
MOJIEpHU3ALIMHU, BOCCTAHOBIICHUIO HH(PACTPYKTYPHOTO 00bEKTa 0€3 CTPOUTENCTBA.

Jlusuneoswiii konmpaxkm (lease contract). T'ocymgapctBo cTpout 00beKT MHOPACTPYKTYphl O3
y4JacTus apeHaaTopa. ApeH1aTop UMEeT BO3MOKHOCTh HHBECTUPOBATh OOBEKT B TOM CIIydae, €CIIH 3TO
MO3BOJISIET HAIMOHAJIBHOE 3aKOHOAATENILCTBO. B cdepy OTBETCTBEHHOCTH apeHAaTopa BXOIUT
oOcitykMBaHUE OOBEKTa, KPOME TOro, apeHAaTop MOJydyaeT IJIaTy OT IOoJib3oBareneil oObeKkTa U
MIEPEUHUCIISIET YacTh €€ TOCYIapCTBY C LIEJIbI0O KOMIIEHCAIMU IPOU3BECHHBIX UM HHBECTULIUH.

Konwmpaxm na obcnyacusanue (Service contract). I'ocymapcTBo mepemaeT KOHIIECCHOHEPY
rOTOBBIA MH(GPACTPYKTYPHBIA OOBEKT B YIIpaBiieHHE U oOciyxuBaHue. KoHieccuonep npu 3ToM He
OCYIIECTBIISICT HUKAKUX MHBECTULIUH.

JlanHbie pOpMBI KOHIIECCHH, a TaK)Ke HAIMOHAIbHAS CHeln(rKa ToOCy1apCTB SIBISIOTCS BaKHBIM
(akTopoM nipu GOPMHUPOBAHNU KOHIIECCHOHHBIX OTHOIICHHIA.

Jns mpumepa paccMOTPUM OIBIT (OPMHUPOBAHUS KOHILIECCHOHHBIX corjameHuil B cdepe
KEJIE3HOJOPOKHOTO CTPOUTENBCTBA. B 1aHHO OTpaciu KOHIleCCUH Havaiu MpUMeHsThes ke B XVII
— XVIII B, onHako coBpemeHHbI 3Tan Hayaica B 80x romax XX B. B BenukoOpurtaHuw.
[IpaBuTenbcTBO MeEpenago B KOHILIECCHUIO IEPEBO30YHYIO JEATEIbHOCTb, OOBEKTHl TPaHCIOPTHOU
UHPPACTPYKTYPHI U CUCTEMY YIIPABICHHS IPOIIECCOM TIEPEBO30K, HCIIOIB3Ys pu 3ToM (hopmer BOT u
BTO B ycrioBusix moJHOTO BEPTHKAIBHOTO pa3ieieHust UHOPACTPYKTYPBI U YCIYT IO €€ SKCILTyaTaluu
[Bapnasckuii, 2002].

KonmeccnonHbie MpoeKkThl 0COOEHHO CIIOCOOCTBYIOT Pa3BUTHIO KEJIE3HOIOPOKHOTO TPAHCIIOPTA
B CTpaHax C pa3BUBAIOIIEHCS KOHOMHUKOW. Hanbonpimmii mporeHT o0miero umcia mpoeKToB (OKOJIOo
79%) 1 Bcex MHBeCTUILMH (0K0J10 96%) mpuxoautcs Ha koHueccuu Tuna BOT, BTO u BOO. B ctpanax
JlatuHCKOW AMepHKH HauOoJbllee pacpoCTpaHEHUE MOTYUWIN TPaJAuIMOHHbIE (POPMBI KOHLIECCHH,
B BocTtounoit A3zuu mpoektsl Tuna bOO, B bpasunuu, Yunu, Kutae — coBMecTHbIE NpeanpuaTus
[Edumona, 2010].

Yro kacaeTcs IUIaTHBIX aBTOJIOPOT, TO OHU B OOIIEH cCUCTeMe TOPOKHBIX MyTeH MUpa COCTABIISIOT
HeOOJIBIION MPOIEHT, OJHAKO MX pOJIb B SKOHOMHKE JOCTaTOYHO BBICOKA, TaK KaK IO HUM
OCYIIECTBISIETCS HAUOOJBIIMNA MACCAXKHUPO- U «TOBAPOIOTOK». ABTOTPAHCHOPTHBIE IYTH HMEIOT
0O0JIBIIYIO0 IPOTSKEHHOCTD, CBSA3BIBAIOT MIPOMBIIIJICHHBIE IIEHTPHl U TpaHCIOPTHBIE Yy3iibl. Hanbomnee
Ooratslii OIBIT B cpepe aBTOIOPOKHBIX KoHIeccuit mpuobpena Espona. B xonueccuro nepenano 33%
aBTOCTPaJ OT OO0IIel NPOTSHKEHHOCTH, U3 OKOJIO 96% SIBIISAIOTCS TUIATHBIMH JI0POTaMH M HaXOJSTCA B
konneccuonubix popmax BOT, BOOT, BTO, 6payndunn [The World Bank, www]. HauGomnsimeit
MPOTSKEHHOCTBIO JIOPOT, EPEJaHHBIX B KOHIIECCHOHHOE MOJIb30BaHue, obnagaroT Opannus (75% ot
o0IIel MPOTSHKEHHOCTH TOPOKHOTO mojoTHa), Utanus (86%), Ucnanus (27%), [Mopryramus (69%),
I'penust (19%) [Bapnasckuii, 2002, 119].

B 3apy0exHbIX cTpaHax MOKHO BBIIEIUTH CIIEAYIOIIYI0 TEHICHIIMIO: OOIIECTBO TEM MEHBbIIE
CKJIOHHO MOJIEPKUBATh CTPOUTENHCTBO IUIATHBIX JOPOT, YEM BBIILIE T0POKHO-TPAHCIIOPTHBIE HAJIOTH
[Tam xe, 120]. Hampumep, nepoie qopoxkHbie MpoekTsl B lanuu u lIBenun «bombioi 6ent» 1 MocT
yepe3 mnposuB Ope3yH ObUIM 070OpeHBI OOIIECTBOM, TaK KaK OHU COCTaBWIM SKOHOMHUYHYIO
anpTepHaTUBy napomaMm. OJHAKO SKCIUTyaTallds IUIATHBIX JOPOXKHBIX OOBEKTOB JOBOJBHO YacTO
MIpe/ICTaBIsIeTCs 3aTPYAHUTEILHON JIIsl PABUTENbCTBA B YCIOBHSIX BBHICOKMX HAJOTOBBIX CTaBOK Ha
TPAHCIIOPTHBIE CPEACTBA. B CBSA3M € 3TUM B psiie CTpaH 3aTPyAHEHO BBEIEHHE KOMILJIEKCA IUIATHBIX
JOpOT.

B pazBuBaronmxcsi cTpaHax, a Takke B CTpaHaX C MEPEXOJHOM SKOHOMUKOW YAaCTHBIM KamuTal,
KaK MpaBUJIO, YYaCTBYET B MPOEKTaX, CBA3AHHBIX CO CTPOUTEILCTBOM M SKCILUTyaTalled aBTOJIOpOT,
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KOTOpBIE COEAUHSIIOT KPYIHBIE TOPOa. ITO CBSI3aHO C BO3MOKHOCTHIO CHI)KEHHS () MHAHCOBBIX PUCKOB
3a CYeT BBICOKOM HMHTEHCHUBHOCTH JBWXeHHs. OfHako, B MOCJIEIHUE TOAbI, JOCTaTOYHO YacTo
MIOJINTUYECKOE IPEANIOUYTEHUE OTHACTCSl IPAKTUKE CO3JaHUsl KOHILIECCHOHHBIX aBTOIOPOYKHBIX
IIPOEKTOB C LIEJBI0 CIOCOOCTBOBAHMS MHTETPALMOHHBIM IpolieccaM B cTpaHe. Ho Takue mpoeKTsl
MMEIOT 3HAYUTEIIbHBIM KOMMEpUYeCKHi puck. B Takux crpanax kak Mekcuka, Pecriyonuka Kopes,
Nunonezus 100% aBTOAOPOKHBIX MarucTpajied IOCTPOEHbl M SKCIUIyaTUPYHOTCS Ha OCHOBE
KOHIIeCCHOHHBIX cornamenuit. Okono 40% nopor B Yuwiu u Aprentune miatHeie. bonee 50%
aBTomaructpaneii B FOAP nepenansl B konueccuto [Silva, 2011].

Eme ogaum nomysisipHbIM 00BEKTOM KOHIIECCHOHHBIX COTJIAIICHUN SIBISIOTCS MOPCKUE MOPTHI.
Hctopuyeckn MOpCKHE MOPTHl BBICTYHAIOT KaK OOBEKT TI'€OMOJUTHYECKHX HMHTEPECOB JII0OOTo
rocygapctBa. IloMUMO 3TOro, OHHM SBIAIOTCS KANHUTAIOEMKUMH OOBEKTaMHU XO3SICTBEHHOMN
nesTenbHOCTH. CTpOUTENbCTBO, MOAEPHU3ALINS, MOIEP)KAHUE MOPCKUX MOPTOB Bceraa TpeOoBasio
3HAYUTENBHBIX (PMHAHCOBBIX BIOKeHUH. KpoMe Toro, moctpoiika CrenuaaIn3upOBaHHBIX CYAOB IS
JIOCTaBKH TPYy30B OONBIIOr0 0O0beMa CO3[aeT MOCTOSHHBIA CIPOC HA WHBECTUIMH B TMOPTOBYIO
uHppacTpyKTypy. B cBsi3u ¢ 3THM, B KOoHIE XX B. B OOJNBIIMHCTBE CTPAaH TOCYNapCTBO HAdalo
peopranusanuio MOpPCKUX NOpToB. [lisi perieHusl MOCTaBIEHHON 3ajjaud IMpaBUTENbCTBA CTald
IIPUBJIEKaTh YaCTHHIE MHBECTUIMU B CTPOMTEIBCTBO M MOJEPHU3AIMIO MTOPTOBOro Xxossiicrea. Ilpu
9TOM, O00s3aTeNbCTBA MO TMONACPKAHUIO H OOECIEYCHHIO TEXHHUYECKOrO COCTOSIHHS TOPTOB,
WHBECTUPOBAHUE, PAa3BUTHE W MOJEPHHU3AIMS MOPTOBOM HHQPPACTPYKTYPHl TaKKe MEpeluin K
YaCTHOMY CEKTODY.

HaubGonee pacnpocrpaneHHoil (opmoili B3auMOJEHCTBUS TrocylgapcTBa M OusHeca B cdepe
yTpaBJIeHUs] MOPCKUMU MOpTaMHU ABIsieTcs KoHLeccus (okoio 70% oT oO1uiero yncia peaan30BaHHbIX
B MHUpe NnpoekToB). OO0beM yacTHBIX MHBecTUIMi B mepuon 1990 — 2012 r. B pa3BuTHEe MOPTOB
paznuuaetrcss o pernoHaMm. B Bocrounodt Asum u THXOOKEaHCKOM pETrHoHE OO0Iee KOJIUYECTBO
MHBECTUIMI B MOPCKHE MOPTHI cocTaBuio 19 351 MiH. 10Ju1., IpU 3TOM 00I1Iee KOJIMYECTBO TPOEKTOB
— 113. B Jlatunckoii Amepuke o0beM nHBectuinii 11 446 MuH. 101, 0011ee KOJIMYECTBO MPOEKTOB —
129. Yro kacaercs EBponsl u LleHTpanbHo# A3un, TO 371eCh 00beM HHBECTUIIMNA JOCTUTaeT 2 434 MIIH.
JIOJIJ1., 00IIIee KOJIMYeCTBO MpoekToB — 27 [Bapuasckuit, 2009].

C xoHma XX B. OOJbIIyI0 MONYJSPHOCTh MPHUOOpPETN KOHIIECCHOHHBIE NPOEKThI B cdepe
aBuanepeBo3ok. B 2003 r. IIpasurensctBo @paHuuu nepenano 4acTHBIM MapTHEpPaM B YIIPaBJICHUE
OJIHO W3 KPYNHEHIIMX HAMOHAJIBHBIX Npeanpuatuil «Asponoptsl Ilapmxka», KoTopoe BKIIOYAET B
ce0s «Pyaccu-Illapas ae Nomnby, «Opany, «bypxkey», «Ucu-ne MynnHe», IMEIONUX TOA0BOM 000pOT
1,2 — 1,4 wmupn. espo [BapmaBckwmii, 2002, 120]. Kak mnpaBwmio, mepemaya B KOHIIECCHIO
MHPPACTPYKTYPBl a3pONOPTOB MPOUCXOJUT Ha OCHOBE TEHIEPOB. B OONBIIMHCTBE CTpaH OCHOBHOE
BHUMaHME YJAEseTCs KayeCTBEHHBIM IIOKAa3aTeNsiM JAEATeNbHOCTH MPeNnpUsTHil: MOTpeOHOCTh B
roCy/IapCTBEHHBIX CyOCHIIUAX B LEISAX peau3aluu MpoeKTa, 000CHOBAaHHOCTh (PMHAHCOBOIO IUIAHA,
KauecTBO MPOEKTA.

B nepuon 1990-2012 no Bcemy mupy ObLT0 3aKiII04€HO 158 KOHIIECCHOHHBIX COTJIALIeHUH B cdepe
aBHarnepeBo3ok. O0mast cymma MHBECTUIMH focturia 49 347 mupa. 1051, TPy 3TOM JIUJUPYIOIUMHU
pEruoHaMH 10 MPUBJICYEHUI0 MHBeCcTUINI cTanm JlatnHCcKas Amepuka u Kapu60s1 (25 527 MiH. m0Ju.
Ha 65 KOHIIECCMOHHBIX MMPOEKTOB B UHPpACTpyKTypy asponoptos), EBpona u Llentpanbuas Azus (11
829 muH. nomn; 30 KOHIIECCHOHHBIX HPOEKTOB B HMH(PACTpyKTypy aspomnopToB). Uto Kacaercs
MHCTUTYLIMOHATIBHON CTPYKTYPBl KOHLECCUN B MHPPACTPYKTYpE adpONOPTOB, TO 37€Ch Mpeodiagaet
TpaaunroHHas koHueccus (52%: 81 npoext u3 158), npoexTs! THna rpunduig (22%: 35 mpoeKkToB u3
158), nu3unroBsiit KOHTPAKT (15%, 23 nmpoekra u3 158) [The World Bank, www].
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O6bem UHBECTULLMIA
MAH.A0M0.; AppuKa
paioHa Caxapsl; N
4629;10%

{

O6beM UHBECTULLNIA
MAH.gonn.; KOMHanA N
A3ua; 5749;12%

H O6beM MHBECTULMIA
M/IH.A0NN.;

CpenHuii BoCTOK n

CesepHaa AQpuKa;
4323;9%

B O6bem MHBECTULMIA
MAH.goN.; EBOna n
UeHTpanbHaa A3ug;

2434;5%

Pucynok 1 - O0mnmii 00bem nuBectunnii B nepuog 1990-2020 r.r. B KOHIECCHOHHBIC 00BEKTHI B
cepe pa3zBuTHSI MOPCKHX MOPTOB (MJIH. 10JJ1.)

Konuyectso
npoekTos; AppuKa
paioHa Caxapsbl; 52;
13%

Konuyectso
npoexrtos; K¥Haa
A3ug; 46; 12%

u Konunyectso
npoexros; Cpen
BocToK 1 CeBepH:

AdpuKa; 21;6% | [ | Konuuectso

npoexTos; EBona u
UeHTpanbHaa A3ug;
27;7%

URL.: http://ppi.worldbank.org/explore/ppi_exploreRegion.aspx?regionID=1

Pucynok 2 - KosimuecTBo npoekToB koHneccuii B nepuoa 1990-2020 r.r. B cepe pazsurus
MOPCKHX IIOPTOB
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4 O6beM UHBECTULLNIA O6bem nHBecTMUM_ B Obbem HHBECTMLI,MI:"I\
MAH. A0, FOMHadA / ) o ADpUKa MAH. 0.
A3ma; 5032;11% _\ paioHa Caxapsl; BocToyHaa Asuam
M 06bem MHBECTULMIL 495:1% TuxooKeauua; 4 230;
MAH.gonn.; CpeaHui 9%

BocTtoK u CesepHan
Adpuka; 1913;4%

S /

Pucynok 3 - O6muii 06bem nuBectunuii B nepuoa 1990 — 2020 r.r. B KOHIIECCHOHHBbIE 00bEKThI
B cepe pa3sBUTHSA A3PONOPTOB (MJIH. T0JLI.)

g ™

Ob6bem O6beM UHBECTULLNIA B O6bem MHBECTULMIA
WHBECTULUMIA  MH.A0NN.; AQpHKa M/IH.A0ANN.;
MAH.AONN.; paioHa Caxapel; 14; __ — BocToyHaa Asuam

HOmHan 9% TuxooKeaHus; 28;

Asmg; 10;6% — ——— 18%

I OO6bem MHBECTULMIA
MAH.gonn.; CpeaHui
BocTtoK u CesepHan
Adpura; 11; 7%

B O6bem MHBECTULMIA
MAH.goN.; EBOna n
UeHTpanbHaa A3ug;

30;19%

http://ppi.worldbank.org/explore/ppi_exploreRegion.aspx?regionID=1.

Pucynok 4 - KoaimuecTBo npoektoB koHueccuii B mepuoa 1990 — 2020 r.r. B cgepe pa3Butus
a3ponopToB

El’dar A. Anarbaev



Private law (civilistic) sciences 185

-~ '\\.
O6beM UHBECTULLNIA
Obvem MAH.A0.; AbpUKa

{

T

WMHBECTULLUIA paitoHa Caxapsbl;
MJIH.Q0.; 12,395;5%
HOmHaA Asug; —— — —————
40,614; 15%

T 0O6bem UHBECTULMIA
MAH.gonn.; CpeaHui
BocTtoK u CesepHan
Adpuka; 6,579;2%

B O6bem MHBECTULMIA
MAH.gonn.; EBonam
UeHTpanbHaa A3ua;

12,63;5%

Pucynok S - O6muii 00bem uaBectunuii B nepuox 1990 — 2020 r. B KoHecCHOHHBbIE 00BEKTHI B
TPaHCNMOPTHOM cdepe (MJIH. 70J11.)

Konuyectso
npoekTos; Appura
paioHa Caxapsbl; 99;
7%

Konuyectso
npoekTos; KMHaA

Asua; 390; 26% [ ] KOMUYecTBO

npoexTos; EBona u
UeHTpanbHaa A3ug;
69;5%

u Konuyectso
NpoeKToB; CpeaHuii
BocTtoK u CesepHan

Adpuka; 34; 2%

URL.: http://ppi.worldbank.org/explore/ppi_exploreRegion.aspx?regionID=2

PucyHnok 6 - KoinvecTBo NpoexkToB KoHueccuii B mepuoa 1990-2020 r.r. B rpancnopTHO# cdepe
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3akiIoYeHue

B 1menoM, MOXHO OTMETHUTh, YTO HaAWOOJIEe pPACIPOCTPAHCHHBIM THUIIOM IAPTHEPCTBA B
TPAHCIOPTHBIX TMPOEKTaxX SBIAETCA TpaJAULMOHHAs KoHIeccus. Hawubompliee KOIWYECTBO
TPAHCIOPTHBIX MPOEKTOB Ha IaHHBII MOMEHT peasin30BaHo B peruoHe Jlatunckas Amepuka u KapuOsi,
9TO, COOTBETCTBEHHO, MPUBIIEKIIO Hanboiee MacTabHbIi 00beM nHBecTUIMi. Ha BTOpoM MecTe 1o
00BEMY MHBECTUIIMN U KOJIMYECTBY IMPOCKTOB HaxoaaTcs pernoHsl KOxHas Asus, Bocrounas A3ust u
Tuxoro okeana. [lanee, coorBeTcTBeHHO, A(puka paitona Caxapei, EBporna u llentpansnas Aszwus,
Cpennuii Bocrok n CeBepnas Adpuka.

TakuM 00pa3oM, MOXKHO CIIelaTh BBIBOJL O TOM, YTO KOHIIECCHUM WIPAOT BaXXHYK POJb B
MIPUBJICYCHUU WHBECTOPOB B 3KOHOMHMKY HoBoro VY30ekucrana, u MOryT ObITh HCIOJB30BaHbI HE
TOJILKO B cdepe HEeIpONoIb30BaHUs, HO U B HMHBIX cdepax, B YaCTHOCTU B OOJACTH Pa3BUTHUS
TPAHCIOPTHON M UHOM UHPPACTPYKTYPHI.
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Abstract
This article discusses topical issues of legal regulation of the implementation of concession
agreements in foreign countries. The article focuses on the most popular public and state significant
areas, the implementation of concession agreements. Features, directions and mechanisms for the
implementation of concessions in certain regions of the world — Latin America and the Caribbean,
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South and East Asia, the Pacific Ocean, Africa in the Sahara, Europe and Central Asia, the Middle
East and North Africa are disclosed. On the basis of the analysis, the most relevant and significant
results of the study, both theoretical and applied, are highlighted. It can be noted that the most
common type of partnership in transport projects is the traditional concession. The largest number
of transport projects have so far been implemented in the region of Latin America and the Caribbean,
which, accordingly, has attracted the largest amount of investment. In second place in terms of
investment and the number of projects there are the regions of South Asia, East Asia and the Pacific.
Further, respectively, Sub-Saharan Africa, Europe and Central Asia, the Middle East and North
Africa. Thus, it can be concluded that concessions play an important role in attracting investors to
the economy of New Uzbekistan, and can be used not only in the field of subsoil use, but also in
other areas, in particular in the development of transport and other infrastructure.
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YacTHble (HerocyaapcTBeHHbIE) NPeANPUATHS KAK CYObeKThI
aJIMMHHMCTPATHBHBIX NpaBooTHOIeHNA. Cnienuduka craryca
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AHHOTAIIUA

B paGote ompenensiercs crneuuduka agMHUHHUCTPATHBHO-IIPABOBOIO CTaTyca Pa3IMYHBIX
BHUJIOB YAaCTHBIX NPEINPHITHA, a TaKKe OCOOCHHOCTH peanm3anu (YHKIUHA M OCHOBHBIX
HalpaBJIEHUW JICSITCIBHOCTA. ABTOp HCCIEAYyeT COJEpKaHME JESATEIBbHOCTH YacCTHBIX
MPEeANpUATHI Kak CyOBEKTOB aJAMHHHCTPATHUBHO-IIPABOBBIX OTHOIIEHUH W OCOOCHHOCTH HX
MPaBOCYOBEKTHOCTH. B COOTBETCTBHM C 3THM IOCTaBJIEHA L€Jb HCCIEIOBAHUS — BBISIBUTH
CHenupuKy aIMUHHCTPATHBHO-TIPABOBOTO CTAaTyca YaCTHBIX mpeanpusituii B PO. O0bekToM
OTPEJICTICHO COJEP)KAHUE JICSITEIIBHOCTA PA3JIMYHBIX BHJOB YACTHBIX MPEANPUATHH, a
MpeIMEeTOM- OCOOEHHOCTH HMX aIMUHHCTPATUBHO-TIPABOBOro craryca. KpoMme Toro, B crarbe
aBTOp, HCCIEIysl JEATEeNbHOCTh YACTHBIX MPENNpPUATHA B pa3pe3e NPaBOBBIX, a HE
SKOHOMHUYECKUX OTHOIIECHUH, BBISBIISIET MOPSAIOK M OCHOBAHMSI U3MEHEHUN WX CTaTyca B 0COOBIX
MPABOBBIX PEKUMAX U CUTYaIUsIX. AJIMHUHUCTPATUBHO-TIPABOBOM CTAaTyC YaCTHBIX MPEIPUATUN
HMMEET CBOM OCOOEHHOCTH, KOTOPHIE, B TOM YHCIIE, OTPAKAIOT OTCYTCTBHE BIACTHBIX MOJTHOMOYUHN
U HEBO3MOYKHOCTh OCYHIECTBIISITh T'OCY/JIapCTBEHHOE M MYHMIIMNAIbHOE ympaBiieHue. Kpome
TOrO, JAHHBIM CTAaTyC 3aBUCUT OT JAEATEIBHOCTH W BHJA YAaCTHOTO MHPEANPHUATHS U MOKET
BBIPAXKATHCS B PA3TUYHBIX BHUJIAX B3aMMOJICUCTBHS C TOCYJAAPCTBEHHBIMU U MYHHUIIUITATILHBIMU
opraHaMu BJIaCTH, K TIPUMEPY, TOCYAapPCTBEHHO-YACTHOE MApPTHEPCTBO. YUYUTHIBAs CrENUPUKY
aJIMMHHUCTPATUBHO-TIPABOBOTO CTaTyca YacCTHBIX NPEANPUITUN, HEOOXOTUMO PpaCHIMPATH HUX
MOJIHOMOYHUSI U 00ecreynBaTh HOBBIE CIOCOOBI B3aUMOJACWMCTBUSI C TOCYIApPCTBEHHBIMU U
MYHUIIUTIATEHBIMU OpraHaMH.

I[.]]ﬂ HUTHPOBAHUA B HAYYHBIX HCCJICA0BAHUAX
lesrueB  M.A. UYactHele (HEroCyIapCTBEHHBIE) TPEANPUATHS KaK  CYOBEKTHI
aJIMUHUCTPATUBHBIX TpaBooTHomeHuid. Crenuduka craryca // Bompockl poccuiickoro u
MekayHapoaaoro npasa. 2023. Tom 13. Ne 6A. C. 188-195. DOI: 10.34670/AR.2023.78.69.028
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Beenenue

JluHaMuKa pa3BUTUS COBPEMEHHBIX JKOHOMHYECKMX OTHomeHud B Poccum omnpenenser
HEOO0XOIUMOCTh TPAaHC(POPMALIMU CUCTEMBI CYOBEKTOB XO3SHCTBEHHOW IESITEIBHOCTH, yBEIHMYMBAsS
KOJIMYECTBO YaCTHBIX (HErOCYJapCTBEHHBIX) MPEINpPUATHH, a Takke 00yclaBinBas aKTyalbHOCTh
COBEpLICHCTBOBAHUS DPEryJUPOBAaHUs IPABOOTHOIICHHUH, CBSI3aHHBIX C JAHHBIMU INPEANPUATUAMY,
oIpeiesieHus] OCOOCHHOCTEH X aJMUHUCTPAaTHBHO-NIPABOBOrO craTyca. YacTHbIE NpeanpusTus,
Hapsily C IOCyJapCTBEHHBIMM, 3aHMMAIOT BAJKHEHIIEE MECTO B COBPEMEHHOM JKOHOMHYECKOW MU
COLIMAJIbHOW )KU3HU T'OCYJapCTBa, SIBJAACH MOJHOLEHHBIMY Y4aCTHUKAMH ITPABOOTHOIIEHU.

3ayacTyl0 TOCYIAAPCTBEHHbIE YUPEKICHHS W OpraHu3alMi HECHOCOOHBI YAOBJIETBOPUTH
NOTPeOHOCTH HAceNIeHHsI B pa3IMYHbIX TOBAPAX U YCIyrax, UMes HeJI0CTaTOYHO KBAJIM(UIIMPOBAHHBIX
CIELUAINCTOB, HEOOJIBIIOE MAaTEPHATIbHO- TEXHHUUECKOE 00ecIeueHne U HHbIE (PaKTOPbl, TOPMO3SIILUE
HENOCPEACTBEHHYIO  JIeATENbHOCTh. VIMEHHO MOATOMY 4YacTHbIE NPEIUPUATHS  SBISIFOTCS
KOHKYPEHTOCIIOCOOHOH aJlbTepHATUBOM rocy1apCTBEHHBIM.

Opnnako, kak ormeuaer C.H. I'pomeB [I'pomeB, 2021], yacTHble Opeanpustus U KOMIAHUU
obmajaoT cnenu@UUecKUM aAMHUHUCTPATHUBHO-NPABOBBIM CTaTyCOM, M B CBSA3M C 3THUM,
IIPaBOCIIOCOOHOCTHIO, KOTOpas B psAJIE CIIy4yaeB OTIMYAET UX OT rOCyAapCTBEHHBIX Npeanpuatuil. [lpu
9TOM, JaHHOE CPAaBHEHUE HE BCET/1a UJIET B II0JIb3Y HEIOCYIaPCTBEHHBIX CYOBEKTOB, KOTOPBIE HE MOT'YT
OCYIIECTBIIATH PsAJl IOJTHOMOUYUH (K IPUMEPY, ITpaBO OECCPOUHOTO MOJI30BAHUS yUaCTKaMHU 3€MJIM, Ha
KOTOPBIX OHM pacnosioxeHsl) [TaM xe, 12]. C npyroit crTopoHsbl, y YaCTHBIX MPEANPUATHI OTMEUaeTCs
Oonee rmOKOe pearnpoBaHHE Ha M3MEHEHHs B SKOHOMHUKE, 3allPOCHI MOTPEOUTEIHCKOTO PHIHKA H
BO3MOXXHOCTh ~ IIOJIyYE€HHS paspelleHuss Ha JeATeNIbHOCTh JHMOO0 JIMLEH3UM, Hapsay ¢
rOCyJJapCTBEHHBIMHU.

[TonoOHass HEOJHO3HAYHOCTh AJMUHHCTPATUBHO-IIPABOBOIO CTaTyca YacTHBIX MNPEANPUATUI
onpejenuia Leidb HAIEro MCCIEA0BAaHUS — BBIABUTH CIEUU(UKY aJIMUHHUCTPATUBHO-IIPABOBOIO
CTaTyca YaCTHBIX NpeanpusaTuil B PO.

Jlig nocTrkKeHUs OCTaBIEHHON 1IeJIM HaMM ITOCTABJIEH Pl 3a]a4:

— HccnenoBath BUIBI YACTHBIX MPEANPUATHH KaK CyObEKTOB COBPEMEHHBIX IPAaBOOTHOILICHHH;

— BBIIBUTH cozepkaHue aJIMHUHHMCTPAaTHBHO-IIPABOBOTO CTAaTyCca B KadeCTBE OPHUINYECKON

KaTeropuy;
— OnpenenuTh 0COOEHHOCTH aIMUHUCTPATUBHO-TIPABOBOT'0 CTaTyca YaCTHBIX MpeAnpHusaTuii B PO.
— O0OBEKTOM MbI KOHKPETU3UPOBAIHM COJACPKAHUE JAEATEIbHOCTU PA3IMUYHBIX BHUJOB YaCTHBIX
NPEeNNpUATHH, a MPEeAMETOM OMNPEIeNUIN OCOOCHHOCTH HUX aJIMHUHUCTPATUBHO-TIPABOBOTO
crartyca.

Cremnenp pa3pabOTaHHOCTH MPOOJIEMBbl HCCIEIOBAHUS AaIMUHUCTPATUBHO-IPABOBOIO cTaryca
YaCTHBIX MPEANPUATHN OTpak€Ha B TPyJaxX TaKMX OTEUYECTBEHHBIX aBTOpoB Kak A.Il. Amexun, 1.W.
Bepemeenko, A.1O. SIkumMoB, KOTOpBIE 3aHUMATTUCh U3YYCHHEM OOIINX aACTIEKTOB aJMUHUCTPATHBHO-
npaBoBoro ctaryca, C.H. I'pomes, M.JI. JlaBbigoBa, C.C. KoG3uHa, oTpaxatoniye ocoOE€HHOCTH
(GYHKIMOHUPOBAHUS YACTHBIX MPEANPUATHH U Jp.

OCHOBHBIM METO/IOM pabOThl SBJISETCS TEOPETHUKO-METOAOJIOTHYECKHI aHalliu3 HCTOYHUKOB
JUTEPATYPHI 110 TaHHON TEMaTHKE.

YacTHble NpeanpuATHS KAK Cy0ObEKThI COBPEMEHHBIX MPABOOTHOIIEHUH

B konTekcTe I/ICCJ'Ie,Z[OBaHI/Iﬁ COBPCMCHHBIX aBTOPOB, OTpaXXarollMX aHallu3 3aKOHOAATCJIbCTBA,
IOpHI[H‘ICCKOfI NPpaKTUKHU, MOKHO OTMCTHUTBH, YTO YACTHBIC NPCANPUATHA ABJIAIOTCA MOJIHOLUCHHBIMU

Private (non-state) enterprises as subjects of administrative ...
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CaMOCTOSATEIIbHBIMU CyOBEKTaMHU aJIMUHUACTPATUBHO-TIPaBOBBIX oTHOMeHuH [[IlepcTHes, 2021].

B coBpeMEHHOM 3aKOHOATENBCTBE TEPMUH «IIPEATPUITHE JOCTATOUHO HEOTHO3HAUEH. C 0IHOM
CTOPOHBI, 3TO  HMYLICCTBEHHBIH  KOMIUIEKC, KOTOPBIM  CO3JaH  JUIi  OCYIIECTBJICHUS
npeAnpuHUMATENbcKo aesatenbHocTH (cT. 132 TK P®) 1o ecthb 00BeKT mpaBa, ¢ Apyrol — 3TO
MOJIHOIICHHBI CyOBEKT MPaBOOTHONICHUH, T.K. SIBISETCS B COOTBEeTCTBUU co cT. 48 'K PO
NpEANpPUITHE SIBISETCS OpUAMYECKUM JunoM. OpjHako, B JaHHOW CTaTbe€ TOBOPUTCA O
rOCyJapCTBEHHBIX U MYHULUIAJIBHBIX NPEIMPUSATUSAX, & TI0 OTHOIICHUIO K YACTHBIM IPEANPUATUIM
HET CHENUAIBHBIX TPEOOBAaHWUN W MOITOMY BO3MOXKHO CHIJaTh BBIBOJ 00 MX MPHHAJICKHOCTH K
IOpUAMYECKUM JIUI[aM M BBITEKAIOIIEW K3 3TOr0 IPAaBOCIHOCOOHOCTHM MO M. 2 JAaHHOM CTaThu,
pETrIaMEHTHPYIOMIEMY HEOOXOJMMOCTh PETUCTPALMU TPEINPHUSITHS B €IUHOM TOCYAapCTBEHHOM
peecTpe IpUINYECKUX JIull. B JaHHOM peecTpe couepkaTcsi CBEACHHS O TOCYIAPCTBEHHbBIX U YACTHBIX
MPEANPUATHIX U MOITOMY TIPakJaHCKO- MPABOBOM CTAaTyC HOPHUAWYECKOrO JIMIA OIpPENEIseT €ro
MIPaBOCIIOCOOHOCTh, OTPaXKaeT COJEpKAaHUE ACSITENLHOCTH, a TaKKE XapaKTep B3aUMOOTHOIIECHUH C
OopraHaM¥ UCIIOJIHUTEJIbHOW BJIACTH (aIMUHUCTPATUBHO-TIPABOBOM CTATYC).

OCHOBHBIE BHJIbl YaCTHBIX HPEANPUATHA COBPEMEHHOE 3aKOHOJATENbCTBO U HOpHAMYECKAss
npakTuka aud@epeHupyoT B KOHTEKCTE NPaBOBOM (OpPMBI (COBOKYITHOCTH XO3SHCTBEHHBIX W
MIPABOBBIX HOPM, OTIPEIETISIOMINX XaPAKTEP U YCIOBUS CTAHOBJICHUS IOPUIMUYECKUX U IKOHOMHUYECKUX
OTHONIICHUH MEXIy NPEINpUSITHEM M WHBIMHU XO3AWCTBYIOUIUMH CyOBEKTaMHU, a TaKKe BHYTPHU
MPEINPUATHS MEXKLy PYKOBOJICTBOM M paOOTHUKAMH).

['"M. Myp3araiuna npejiaraet pa3feJIeHle YaCTHBIX MPEAIPUATHI Ha CIIETYOLUIUE BUBI:

— uHauBUyanbHble npennpuaumarenu (UI1);

— MapTHEPCTBA, TOBAPHINECTBA, KOOTIEPATHBHI;

— aKIMOHEpHbIE O0IIECTBA, KOPIOPALIUH.

OCHOBHBIMH KPUTEPHSIMH B JAaHHOM CJlydae BBICTYMAIOT HHAMBHUAyalbHAs JHOO TpymmoBas
YJacTHas COOCTBEHHOCTh U XapakTep Tpy/ia (HaeMHBIHN, THO0 CBOOOIHBIN).

B npannyro knaccudukanuio oredecTBeHHble aBTOpbl [Jlerenbkuit, 2017, Metenuna, 2012]
NOOABJISIOT TaKMe BUJbI YACTHBIX MPEANPHUATHI KaK 0OIIECTBO C OTPAHUYEHHON OTBETCTBEHHOCTHIO,
cOOCTBEHHO YacTHOE MpeanpuaTue (K mMpuMepy, YaCTHOE OXpaHHOE MPEANpUaTHe). Y BCEX TaHHBIX
MPEeNNnpUsATH, B OTJIMYHE OT TOCYJAapCTBEHHBIX, YUYPEIUTENSIMH SBIAIOTCS (u3udeckue 60
IOpUJINYECKHE JIULIA, @ HE OpraHbl UCIIOJHUTEIBHOU BIACTH. 3aKOHOAATENIbCTBO KOHKPETU3UPYET, UTO
YUIPEIUTEISIMA YaCTHBIX TPEANPUATHA HE MOTYT OBITh TOCYJAapCTBEHHBIE JTMOO MYHHUIIMITAJBHBIE
CITy’KaIlue. 3TO 00YCIOBIEHO aHTHKOPPYIIIMOHHOH MOJIMTUKON TOCY1apCTBa, a TAKKe HETOMyIIEHUEM
BIMSIHHSI TOCYJIAPCTBEHHBIX OPTaHOB WCIIOJTHUTEIBHOW BIACTH Ha JIEATEIBHOCTh TPEANPHUATHS
[Ko63una, 2016].

[Ipu >TOM, Kak MBI OTMEUaJIM paHee, YaCTHBIC MPEANPHUATHS HUMEIOT KOMIUIEKC TpaB |
00s13aHHOCTEH, MO3BOJISIONINX yYaCTBOBATh HE TOJNBKO B TPAXKIAHCKUX, HO U B aAMHHHCTPATHBHBIX
MPaBOOTHOIIIEHHUSX.

OTIUYUTENBHON YePTOil YACTHBIX MPEANPUITHN KaK KOJJIEKTUBHBIX CYyOBEKTOB IMIPAaBOOTHOIICHUI
SBIISIETCS OJTHOBPEMEHHOE HACTYIUIEHHE IMPaBO- U JEecOoCOOHOCTH, a MPAaBOCIOCOOHOCTh, B CBOIO
ouepeb, SIBISETCS OCHOBOW aIMUHUCTPATUBHO-TIPABOBOTO cTaTyca [Myp3araimaa, 2019].

C TOuykM 3peHUs aJIMUHHCTPATUBHOIO T[paBa YaCTHBIC MPEANPUITHS, XapaKTEPHU3YSCh
aJIMMHHUCTPATUBHONW MPAaBOCIHOCOOHOCTHIO PEaM3yIOT TPU €€ dBJEMEHTa: IpaBa, O00sI3aHHOCTU U
OTBETCTBEHHOCT.
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Oco0eHHOCTH AIMUHUCTPATUBHO-TIPABOBOI0 CTATYCA YACTHBIX
npeanpusatuid B PO

B koHTekcTe M3y4yeHUs pPA3IMUHBIX TOYEK 3PEHUS HA MOHATHE aJIMUHUCTPATUBHO-IPABOBOIO
CTaTyca MOKHO BBIBECTH O0IIIee OTIpeIeICHNE, OTPpaXKaroIIee KOMIUIEKC ITPaB M 0053aHHOCTEH, a TaKKe
coJiepKaHUE B3aMMOOTHOLIEHUI C OpraHaMu HCIIOJIHUTEIBHON BJIACTU YACTHBIX mpeanpusatuil. s
TOro, 4TOObl OBITH MOJHONEHHBIM YYaCTHUKOM aJIMUHUCTPATUBHO-TIPABOBBIX OTHOIICHHMA
MPEANpPHUATHE TOKHO 00JaaTh MPaBOCyOBEKTHOCTHIO, KOTOpAsk U OMPEACTSeT aJMUHUCTPATHBHO-
MIPaBOBOM CTAaTyC MPEANPUSITHS.

B nanHoMm ciydae mpaBoMepHO onupaThesi Ha Touky 3peHus b.B. Poccunckoro u FO.H. Crapunosa
[Bonkos, 2020], koTopble OTMEYAIOT, YTO OAHHU M T€ K€ yYaCTHUKU NMPABOOTHOILIEHUI MOTYT OBITH
OJIHOBPEMEHHO BKJIIOUEHBI B DPa3jMYHbIC MPABOBBIC MOJs (TpakIAaHCKOE, aIMUHUCTPATUBHOE) W
MOATOMY CYTh JIaHHBIX MPABOOTHOIIEHWNA BO3MOXXHO PACKPBIThH JIUIIb YEpe3 COJEPKaHHEe U 00beM
MIPaBOCIIOCOOHOCTH, KOTOPast SIBJISIETCS KOMIIOHEHTOM aIMUHUCTPATUBHO-TIPABOBOTO CTATycCA.

[Ipu sTOM mpaBOBOE NOJIOKEHUE YACTHBIX MNPEANPUATUN PETYyIUPYETCs MNPEUMYLIECTBEHHO
denepanpabiMu 3akoHaMu (D3 «O06 akmuoHepHbIX oO0mecTBax», @3 «O 4acTHOW NETEKTUBHOH U
OXPAaHHOM JIE€ATEIBHOCTH U T.1.).

B uccnenoanusx no nanaoi temaruke (A.B. Beperexun, C.C. Ko63una) oTpaxaercs, 4To BHE
3aBUCUMOCTH OT BUJIa YACTHOTO MPEANPUITHS, HOPMBI ITpaBa B LEJISIX YCTAHOBIICHUS COJAEPKAHUS UX
aJIMHHHCTPATHBHO-TIPABOBOTO CTaTyca aKTyaJM3HPYIOT HEOOXOTUMOCTh BBIOJHCHUS CIICTYIOIINX
IOPUANYECKUX MPOLEAYD:

— 00513aTeNBHOCTH U COOIIOICHUE MOPSIIKA TOCYAAPCTBEHHOM PETUCTPALINYL;

— OIpeJIeNICHHE MOPSIKAa B3aHMOOTHOIIIEHUN C UCTIOTHUTEIIBHBIMUA OpPTaHaMU TOCYITapCTBEHHON U

MYHHUIIMTIAJbHOW BJIACTH;
— UCTIOJIHEHUE TIOPSI/IKA BEJICHUS U TIPEIOCTABICHUS OyXTalTepCKOM U HAJIOTOBOM OTYETHOCTH.
[Ipu TOM ITaBHBIM MPEUMYIIECTBOM YACTHBIX MPEANPUITHI SBISETCS TO, YTO TOCY/IapCTBO HE
BIIPAaBE€ BMEIIMBATHCS B UX XO3AUCTBEHHYIO J€ATEIbHOCTh. DTO MOTYT JENaTh JIMIIb YYPEAUTENIN, HE
o0rajarolue rocy1apCTBeHHBIMU BIACTHBIMU MOJHOMOYHSIMH, HO BIUSIONINE HAa XO3AWCTBEHHYIO
NEeSTETbHOCTh YaCTHOTO MPEAPHUSITHSI.
HccnenoBaB pa3inuuHble MOIXO0IbI K KOHKPETU3AUN COACPKAHUS aMUHUCTPATHBHO-TIPABOBOTO
cTaTyca NpeanpusiTUid, B TOM 4uciie, U YacTHbIX [Bonkns, 2020], HaMm npencTaBiseTcs ONTUMaIbHON
ctpykrypa A.b. [laHoBa, KoTOpas oTpa)kaeT CleAyIoIIUe KOMIOHEHTHl JAHHOTO CTaTyca YaCTHBIX
MPEATPUITHIA:
— IIEJICBOM, COJAEpXKAIIMK [EeTd TPEANPHUATHS, TPHUHIMIB PETYJIHUPOBAHUS T'PAKIAHCKO-
IIPaBOBOI'O CTaTycCa;

— OpPraHW3alMOHHBIN BKJIIOYACT CIOCOOBI CO3/IaHMUSI YACTHOTO TMPEANPUSTHS, OCOOEHHOCTH
PETHCTpaIlUU U TIP.;

— coziepKaTeNbHbIi, KOTOPBIA COCTOUT U3 MpaB, 00A3aHHOCTEH, rapaHTUl peanu3aluiy;

— aJIMUHUCTPATUBHASI OTBETCTBEHHOCTH, YKA3bIBAIOIIAs HA MEPhI IPUHYKJIEHHUS, KOTOPHIE MOTYT
MIPUMEHATHCS K YACTHBIM MTPEATPUSITHSIM.

B oTHOmEHMM YacCTHBIX NPEANPHUATHN COBPEMEHHBIM 3aKOHOJATEIBCTBOM TAKXKE ONpEIEIeH
OOIIHI U CHIEIUAIbHBIN aIMUHUCTPATUBHBIN CTaTYC.

OO0muii craryc aKkTyaJeH /i HampaBlICHHWM, 00sA3aTeIbHBIX K HCIOIHEHUIO BCEMH
MPEeaNpUATHIMU- CyOBEKTaMU XO3SIICTBEHHBIX W TPABOBBIX OTHOIICHWI: BOMPOCHI PETUCTPALIUU,
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MOJIyYeHHs pa3pelleHuss U JIMLEH3UM, NPEJOCTaBIEHUs 00s3aTeIbHONM OTYETHOCTH (HAaJIoroBas,
Oyxrajnrtepckas, CTaTUCTHUYECKas), COOJIOJACHHME IIPaBMJ OXpPaHbl TPyJa, OXpPaHbl INPUPOJIBI U
3€MJICNIONB30BAaHUs, PEATU3ALUU MPOTHUBOIIUIEMUUECKUX MEP U IPOTUBONOXAPHBIX IpaBUII,
6e3onmacuoctu. Kpome Toro, B KOHTEKCTE OOIIEro CTaTyca Ba)XKHO HE MPEMSATCTBOBATH MPOBEICHHIO
KOHTPOJIbHBIX U HAA30PHBIX MEPOINPHUATUH CO CTOPOHBI CIELMATbHO YIOJIHOMOYEHHBIX OpPraHOB.
BaxHo oTnMuaTh JaHHBIM KOHTPOJb OT BMELIATEIbCTBA T'OCYIHAPCTBEHHBIX U MYHHIMIAIBHBIX
OpPraHOB HCIOJHUTEIBHON BJIACTU B HENOCPEACTBEHHYIO JEATEIIBHOCTh YACTHBIX MPEANPUATUH, YTO
SIBJIAETCS. HEIIPABOMOYHBIM B UX OTHOILIEHUHU.

Kpome TOro, B COBPEMEHHOM 3aKOHOJATEJIbCTBE B KAayeCTBE BaKHEHILEro KOMIIOHEHTA
aJIMUHUCTPATUBHO-IIPABOBOr'0 CTaTyca HEroCyAapCTBEHHBIX MPEANPUITUIN 3aKPEIUICHbl FApaHTUU OT
HE3aKOHHOTO BMEIIATEIbCTBA OPIaHOB I'OCYAAPCTBEHHOT0 KOHTPOJIS U Haa3opa. O3 «O 3amure npas
IOPUANYECKUX JIUL] M MHAUBUIYAJIbHBIX NPEANPUHUMATENEH MIPU OCYIIECTBICHUH TOCY1apCTBEHHOIO
KOHTpOJIs (HaJa30pa) M MYHUIUNAIBHOI'O KOHTPOJIS» OTPakaeT BO3MOXHOCTb O0XKaJOBaHUS B
CyZeOHOM NOpsiIKE HEIPAaBOMEPHBIX JEHCTBUH BbIIIEYKa3aHHBIX OPraHOB.

CrennanbHbIi CTaTyC ONPEENSIETCS XapaKTepOM JESITEIbHOCTH YaCTHOTO NPEAIPUATUS U MOXKET
OTpakaThb OCOOCHHOCTH ONpENeNCHHs] BHAAa W HANpaBJICHUS JEATEIBHOCTH, Ha3HAUCHHS
PYKOBOJUTEISA, YTBEPK/IEHUSI YCTaBHBIX JOKYMEHTOB, paclopsbKeHUs uMyiecTsoM u np. K npumepy,
JIAHHBIHM CTaTyC XapaKTepeH JJIs YaCTHBIX NPEANPUATHNA C 0COOBIMHU YCTAaBHBIMU 3a/lauaMH, TAKUX KaK
yacTHele oxpaHHble npennpusatus (YOII), kotopsle 00s1aa0T MOJHOMOYUSMHU HCIIOJIB30BAaHUS
ciry»e0Horo opyxusi. B nanHHOM KoHTeKcTe 3a peanuzanueii gestenbHoctd YOI akTyaneH KOHTPOIb
OpPraHOB BHYTPEHHUX JIe] — MOJIYUYeHHE JTULEH3UH, TPOBEpKa KBATU(PUKAIIMN COTPYAHUKOB U TIp.

BaxxupiM MoMeHTOM, Kak noxuepkusaer A.B. Beperexun [Beperexun, 2022], MOXHO Takxe
OIPENIeJIUTh TO, YTO CIELUUAIBHBIM CTaTyCOM MOTYT OBITh HaJleIeHbl YacTHbIE MPEINpUsATHS, B
pa3BUTHH KOTOPBIX 3aMHTEPECOBAHO rocyaapctso. K mpumepy, mpeanpusiTusi cekTopa Majoro u
cpeaHero Ou3Heca, OCYIIECTBISIONIUE €1le U COL[UAIbHO 3HAUUMYIO JAESITebHOCTD (TPYA0yCTPONCTBO
WHBAJINJIOB, MOJIOAEKH, CTYJICHTOB U IIp.).

Cremmuduka peanu3aluuyd aAMUHUCTPATHUBHO-TIPABOBOIO CTaTyca YacTHBIX MPEANPHITUHR
3aKJIF0YAETCs TAK)KE B 0COOBIX BUJAX OTHOILIEHUN MEX Y roCyAapCTBEHHBIMU M HErOCY1apCTBEHHBIMU
cyObeKTaMu MPaBOOTHOLIEHUH. SIpKUM MPHUMEPOM 3TOTO MOXKET CIIY>KUTh TOCYJJapCTBEHHO- YaCTHOE
naptHepcTBo. JlaHHOe B3ammognencTBue orpakeHo B @3 Ne224 ®3 or 13.07.2015 u noszBosser
00BETUHATH aJIMUHUCTPATUBHBIE M YIPaBIEHUYECKUE PECYPChl TOCYJApPCTBEHHBIX M MyHULIMTIATBHBIX
OpraHoB IpU pa3pabOTKe U peaTu3alui Pa3InYHbIX WHBECTUIIMOHHBIX MPOEKTOB. B nanHOM ciydae
MPOUCXOJUT CUMOMO3 JBYX aJIMHUHUCTPATHBHO-TIPABOBBIX CTaTyCOB TOCYJapcTBa M YaCTHBIX
NPEINPUATHHA, YTO CIIOCOOCTBYET SKOHOMUYECKOMY Pa3BUTHIO U peaM3allMi BHYTPEHHEH MOIUTHKU
rocygapctBa. OcCyliecTBisisi yIpaBieHUeCKHe (DYHKIUH, KOTOPHIMH HE 00JaJaloT YacTHBIE
NPEeNNpHUsATHs, OpraHbl HCIOJIHUTEIbHOW BJIAacTH OOECHEeYMBAIOT MOAJEPKKY M  pa3BUTHE
MHHOBAIIMOHHOM TMOJIMTUKA B PErvuoOHax, a 4YacTHbIE MNPEANpPUATHS NPU ITOM MPEAOCTaBISIOT
Heo0Xo/1MMble (PMHAHCOBBIE U KaJApPOBbIE pecypchl. B nanHOM citydae cennduka aqMUHUCTPATUBHO-
NPaBOBOTO  CTaTyca YacTHOTO TMPEANpPHITHS pealu3yeTcss B  KOHTEKCTe  00s3aTeIbHOro
(buHaHCUPOBaHUS MPOEKTA, a TAKXKE YYACTHsI B €T0 peasln3alii.

3akJIo4eHue

[TogBonst UTOTH MCCIIENOBAaHMS, HEOOXOIUMO OTMETHTh, UTO aIMUHUCTPATHBHO-TIPABOBOM CTATYC
YaCTHBIX TPEANPUITHH HUMEET CBOM OCOOCHHOCTH, KOTOpBIC, B TOM YHCJE, OTPAXKarOT OTCYTCTBHE
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BJIACTHBIX IIOJJHOMOYMK K HEBO3MOXKHOCTh OCYILIECTBIIATh TOCYIAapCTBEHHOE W MYHULHUIIAJIbHOE
ynpasienue. KpoMe Toro, 1aHHbIN cTaTyCc 3aBUCUT OT JEATEIbHOCTH U BUJIa YACTHOT'O MPEAIPUITHUS U
MOXET BBIPAXAThCS B PA3JIMYHBIX BHJIaX B3aUMOJICUCTBUS C TOCYIAPCTBEHHBIMU U MYHULIUIIAIbHBIMHU
opraHaMu BJIaCTH, K IPUMEPY, TOCYIAPCTBEHHO- YACTHOE MAPTHEPCTBO. MBI CUMTAEM, UTO, yUUTHIBAS
crenugpuKy aJIMUHUCTPATUBHO-IIPABOBOTO CTATyCa YaCTHBIX MPEANPUITUI HEOOXOIUMO paCIIUPSATh
X TIOJHOMOYMS W OOECreurMBaTh HOBBIE CIOCOOBI B3aMMOJCHCTBHS C TOCYAAPCTBEHHBIMU U
MYHULHUIIATBHBIMU OpraHamHu.
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Abstract
The paper defines the specifics of the administrative and legal status of various types of private
enterprises, as well as the specifics of the implementation of functions and main activities. The
author examines the content of the activities of private enterprises as subjects of administrative and
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legal relations and the features of their status. In accordance with this, the purpose of the study is to
identify the specifics of the administrative and legal status of private enterprises in the Russian
Federation. The object defines the content of the activities of various types of private enterprises,
and the subject is the specifics of their administrative and legal status. In addition, the author
examines the activities of private enterprises in the context of legal rather than economic relations,
identifies the order and grounds for changes in their status in special legal regimes and situations.
The administrative and legal status of private enterprises has its own characteristics, which, among
other things, reflect the lack of power and the inability to exercise state and municipal government.
In addition, this status depends on the activity and type of private enterprise and can be expressed in
various types of interaction with state and municipal authorities, for example, public-private
partnership. Given the specifics of the administrative and legal status of private enterprises, it is
necessary to expand their powers and provide new ways of interacting with state and municipal
authorities.
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AHHOTAUUA

B cratbe paccMOTpeHbl OTAENbHBIE TOJOXKEHUS JECUCTBYIOIIETO 3aKOHOAATENIbCTBA,
peryaupyromme nopsAI0K HUCIOIb30BAHMS OTXOJ0B HEIPONOJb30BaHUS U MPOAHAIU3UPOBAHBI
nonoxxenus denepanpaoro 3akona ot 14.07.2022 Ne 343-D3 «O BHeceHHH U3MEHEHHH B 3aKOH
Poccuiickoit ®denepanun «O Heapax» W OTHENbHBIE 3aKOHOJATEIbHBIE aKThl Poccuiickoi
Oenepanum» 1 pa3padaTbiBa€MbIX B €T0 peaIl3alyio MOJ3aKOHHBIX aKTOB, KOTOPHIE PACIIUPSIOT
cdepy HCIONb30BaHMS OTXOJIOB Heapomnoib3oBaHus. [lo pe3ynbrataM MpPOBEIEHHOTO aHAIN3a
BBISIBIIGHBI ~ KJIIOYEBbIE  OCOOCHHOCTM  HOBOTO  MOPSAKAa  HMCIOJb30BaHUS  OTXOJIOB
HEJIPOIIOIb30BaHUsI, B YACTHOCTH BCKPBIIIHBIX OTX0A0B. C MPaKkTUYECKOW TOYKH 3pEHUs, MpU
OCMBbICIIeHNH mojoxeHnit PenepanbHoro 3akoHa Ne 343-D3 npeacraBnsiercs 1eIeco00pa3HbIM
1o 1 centa6ps 2023 r. oCyLIECTBUTh HEAPOIOIB30BATENSAM, JKETAOIIMM HUCTIOIb30BaTh OTXOIbI
HEJIPOTIOIb30BaHMS, CICAYIOIHUE ICHCTBUSA: ONpPENeTuTh (MOACYUTaTh) BHJBI OTXOJOB Ha
HCIIOIB3YEMOM yYacTKe HeAp (OTHOCSTCS JIM JaHHBIE OTXOJbI K BCKPBIITHBIM W BMENIAIONUM
TOPHBIM TTOPOJIaM MJIH HET); 00€CIIeYUTh BEICHHE T€0JIOTHYECKOM JOKYMEHTAIIUU U OTYETHOCTH
0 KOJIMYECTBY XPAHSIIUXCS OTXO/I0B; MPOBEPUTH BKITFOUECHA I MH(OpMAIIHSI O TaHHBIX OTXO0AaX
B JCHCTBYIOLIEE 3AKIIFOYEHNE TOCYAAPCTBEHHOM JKCIEPTU3BI 3al1acOB IOJIE3HBIX HUCKOIAEMBIX;
o0ecreunTh HaJIeKalIue YCIOBUS XPAaHEHUS IMOJYYaeMBIX OTXOJIOB; IPOAHAIM3UPOBATH
BO3MOXHBIE ITyTH MCIOJIb30BAHUS UMEIOIINXCS OTXOJ0B C YYETOM TOT'O, YTO JJISI BCKPBILIHBIX U
BMEIIAIOMINX TOPHBIX MOPOJ MPEITyCMOTPEH 0oJiee «TUOKUI» PEXUM MCIOIB30BaHUS, YeM IS
OCTaJbHBIX OTXOJOB HEJPOMNOIB30BaHUsS; MPUHATH PEIIEHHE O HEOOXOIMMOCTH MOIATOTOBKHU
OT/ACJIBHOTO TEXHUYECKOTO MPOEKTA WJIK O BHECEHUH U3MEHEHHI B IECTBYIOIINI TEXHUYECKUI
MPOEKT (C yueToM mosoxkenui 1. 3 Tlopsiaka mo 7o0kIYe MOIE3HBIX HCKOITAEMBbIX ).

J1sl HATUPOBAHUSI B HAYYHBIX HCCIIEIOBAHUSIX
Jlanmua T1.C. IIpaBoBoe peryJupoBaHHE HCIOJIb30BAHUS OTXOJOB HEAPOIOIb30BAHHMS:
HOBEJITBI // Bompockl poccuiickoro u MexayHapoaaoro mpasa. 2023. Tom 13. Ne 6A. C. 196-204.
DOI: 10.34670/AR.2023.80.34.029

KaroueBble ciioBa
Henpomnonbs3oBanue, JUIEH3Us HAa MOJb30BaHUE HEAPAMH, OTXOJbl HEIPOIOIb30BAHMS,
BCKPBIITHBIE OTXO/IbI, MTOJIE3HBIEC UCKOTIAEMBIE.

Polina S. Lapina


mailto:polly.lapina@yandex.ru

Private law (civilistic) sciences 197

Beenenue

B nanHoif crathe OyayT paccMOTpEHBI HPOOJIEMHBIE ACMEKTHl OCYIIECTBICHUS TaKOTO BUIA
M0JIb30BAHUA HEJPaMH, KaK UCIOJIb30BaHHE OTXO0JI0B HEJIPOIOJIb30BAHHUS.

B cootBerctBHM co cT. 1.2 3akoHa P® ot 21.02.1992 Ne 2395-1 «O nenpax» (nanee — 3akon PO
«O Henmpax») Heapa B TpaHulax Tepputopun Poccuiickoit denepamuu, BKIOYAs I0J3EMHOE
MIPOCTPAHCTBO U COJEp)KalIUecs] B HEApax IMOJE3HbIe HCKOMAaeMble, SIBISIFOTCS T'OCYJIapCTBEHHOMN
COOCTBEHHOCTBIO, YYaCTKH HeApP HE MOTryT ObITh MPEAMETOM KYIUIM, MPOJAXH, JdapeHus,
HACJIeIOBaHMsI, BKJIa/1a, 3aJI0Ta UM OTUYKJIaThCsl B UHOHM (hopMe, B COOCTBEHHOCTH MOJIb30BATENS HEAP
MOJKET HaXOAUTHCS TOJIBKO JOOBITOE MOJIE3HOE UCKOMAaeMOe.

B cBs3u ¢ atuMm B cuity 4. 3 cr. 1.2 3akona P® «O Henpax» B 4acTHOM COOCTBEHHOCTH MOTYT
HAXOJUTHCS TOJBKO JTOOBITHIE B COOTBETCTBHH C YCIIOBHSMH JIMIICH3WH Ha TOJIb30BaHUE HEJpaMH
TOJIE3HBIE HCKOTIAEMBIE.

Baxno orMerutbh, uTO B COOTBETCTBUU C M. 4 4. 1 cT. 22, cT. 19.1 3akona P® «O Hempax»
noavzoeamenv Heodp UMeem Npaeo UCHOIL308AMb OMX00bl 000bIUU NOAE3HLIX UCKONAEMbIX,
obpaszosasuiuecs 6 pe3yibmame 0esamenbHOCMU OAHHO20 NONb308AMeNs HeOp, U CEA3AHHbIX C Hell
nepepabamulearOwux npou3800CmMe W OCYIIECTBIATH J0ObIUy OOIIEepacpOCTPAHEHHBIX IMOJIE3HBIX
HCKOIAeMbIX TPU pPa3BEIKE W J00bUE HMHBIX BHUIOB IOJE3HBIX HCKOIMAEMBIX IS COOCTBEHHBIX
IIPOM3BOJICTBEHHBIX U TEXHOJOTMYECKUX HYXKI, NpU 9MOM pearusayusi 8CKPbIUHBIX NOPOO, UHBIX
0MX0008 HeOPNOIbL308AHUS MPEMbUM TUYAM CONACHO OeUCMBYIOUeMY 3aKOHO0AMeNbCmay 0 Heopax
He npedycmMompena.

Mexy TeM B HacTosiiee BpeMs OOJBIIYI0 aKTyalbHOCTh MpHoOperna uaes 0 HeoOXOIUMOCTH
MOBTOPHOTO HCIOJIb30BaHUS PaHee OTPAOOTAaHHBIX TOPHBIX MOPO/I.

OcoOplif MHTEpEC y HEAPOMOIb30BaTeNiel BBI3BIBAIOT TaKHE OOBEKTHI KaK TEXHOTCHHBIC
MECTOPOKIECHUS.

[Ipu 3TOM coxpaHsieTcss NpaBOBasi HEOMPEAETIEHHOCTh B YETKOM OIPEACICHUH TEepMHUHA
«TEXHOTEHHBbIE OTBaNbl (MecTopoxaeHus)». B 3akone PD «O Hempax» OaHHBIA TEpPMUH HE
HCIIONIb3YETCH.

OcHoOBHAas 9YaCTh

OmnpeneneHne TepMUHa KTEXHOTE€HHBIE MECTOPOKIEHUS COAECPKUTCS B PsIie HOPMATHBHBIX AKTOB
B cdepe Helporonbp30BaHus, B yactHOCTH, B 1. 37 [OCTa P 59071-2020. HanmoHnansHbIN cTaHIapT
Poccuiickoit ®epepanun. OxpaHa oxpyxatomed cpenbl. Henpa. TepMmuHbI M ompeneneHus,
yTBepxkAeHHOro npukazoMm Poccrannapra ot 01.10.2020 Ne 732-cT.

CornacHO BbIIICHa3BAaHHOMY MYHKTY, MEXHO2EHHble OMEAIbl (MEeCmMOpONCOeHUs) — 3TO
00pa3oBaHHbIE B pe3yJIbTaTe U3yUeHHUsI, 100bIUH, EpepabOTKU 1 000TaIeH!s MTOJIE3HBIX HCKOMAeMBbIX
CKOIJICHUS ~ OTXOJOB TOPHOJOOBIBAIOIIMX, TOPHO-TIepepadaThHIBAIOIIMX M JHEPreTHUYECKUX
MIPOU3BOJICTB, COOEPAHCAUUX NOSIE3HbIE KOMNOHEHMbL U (UNU) NONe3Hble UCKOoNnaemble, PACTION0KEHHbIE
Ha MOBEPXHOCTU 3€MJIM, WJIM B TOPHBIX BBIPAOOTKaX, MM XBOCTOBBIX XPAaHWJIUIIAX, MOJYYUBIINE B
YCTaHOBJIEHHOM IMOPSAIKE F€0J0T0-IKOHOMUYECKYIO OIICHKY.

Meroandeckue peKoMeHIauu 1mo npuMeHennio Kiaccudukammum 3amacoB MECTOPOXKICHUM |
MPOTHO3HBIX PECYPCOB TBEP/IBIX MOJIE3HBIX HCKOMAEMBIX, YTBEpKIeHHBIE pacniopsikeHue MIIP Poccun
or 05.06.2007 Ne 37-p, K mMeXHO2EHHbIM MECMOPONCOEHUIM OTHOCAT MECTOPOXKICHHS,
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oOpa3oBaBIIMEecs B pe3yJibTaTe CKIAAUPOBAHUS 3a0alaHCOBBIX PY/I, CIIEIOTBAJIBI 320aJIaHCOBBIX PY/I,
JNOOBITHIX B pe3yJibTaTe pa3pabOTKH MECTOPOKACHUM, OTXOAbI (XBOCTHI, IIaMbl), 00pa3oBaBIIUecs B
mpouecce obOoraiieHus pyJ WU MepepadOTKH KOHIIEHTPATOB (OrapKH, KEKH, 30JIbl), OTXOJbI
000raTUTEIIBHOTO (XBOCTHI) M METAJLTYPTrHYECKOTO (IIUTAKU, KEKH) IMPOIIECCOB.

JlanHble O0TXO/bI, 00pa30BaBIIKECS B PE3yJIbTaTe TOOBIYM U NMEPBUYHON MEePepabOTKH MOJIE3HBIX
HCKOMAEMbIX, HE SBJIAIOTCS COOCTBEHHOCTBIO IMOJIb30BATENS HEAP U HE MOTYT UM PEalln30BbIBATHCS
TPETbUM JIMLIAM, TIPU 3TOM coryiacHo M. 13 4. 1 ct. 12, m. 3, 4 4. 1 cT. 22 3akona P® «O Hempax»
10JIb30BaTEIb HEIP MMEET MPaBO CaMOCTOSITEIBHO M3BJIEKATh MOJE3HbIE KOMIOHEHTHI U3 OTXOJIOB
JNOOBIYM  TOJIE3HBIX HMCKOMAaeMbIX, OOpa3oBaBUIMXCA B pe3yjibTare JEATEJIbHOCTH JaHHOTO
MOJIb30BATENs HEJIP, M CBA3AHHBIX C HEH mepepadaThIBAIOIIMX POU3BOICTB.

Tperbu nuua (Bce Jula, KPOME IOJIb30BATENSl HENp, B pe3ysbTare AEATEIbHOCTH KOTOPOTrO
00pa3oBaHbl JaHHBIC OTBAJIBI) HE HAACICHBI 8 HACMOsWee 6peMs TIPABOM OCYIIECTBIATH JOOBIYY U
o0pamiatek B CBOI0 COOCTBEHHOCTD ITOJIE3HBIE KOMITIOHEHTHI M3 MUHEPATBHOTO CHIPbS, CKIaIMPOBAHHOTO
B BU/JIE TEXHOTEHHOT'O MECTOPOKICHUSI.

B cBs3u ¢ 3TUM, 3HAUYMMBIM B IPABOBOM PEryJUPOBAHUU HCIIOIB30BAHUS TEXHOTCHHBIX
MECTOPOXKACHUM siBisieTcst npunsTre PeaepanbHoro 3akoHa ot 29.12.2022 Ne 598-03 «O BHeceHHHN
m3meHeHuit B 3akoH Poccuiickoit @eneparun «O Heapax» u cratbio 2 denepanbHoro 3akoHa «O0
OTXOZax MPOU3BOJICTBA U MOTpedIeHMs» (nanee - PenepanbHblil 3aKkoH Ne 598-D3).

Ha ocnoBanuu ®@enepanbroro 3akona Ne 598-®3 ¢ 1 mapta 2024 r. npegycMoTpeHa BO3MOKHOCTh
IIPEAOCTABIICHUs 110 PEUICHUI0 COOTBETCTBEHHO IIpaBurenscrBa Poccuiickoin denepanuu Wi 10
pElIeHNI0 KOMHUCCHH, KOTOpas co3faerca ¢eaepaibHbIM OPraHOM YMPaBICHHUS TOCYAapCTBEHHBIM
(GhOHIOM HEAp WIHM €ro TEPPUTOPHAIBHBIM OpPraHOM, MpaBa MOJIb30BAHUS HEAPAMU I Pa3BEIKH U
JNOOBIYM TIOJIE3HBIX MCKOMAeMbIX Ha ydacTKe Heap (eaepaabHOrO 3HAUEHHUs MOJIb30BaTENeM HEIp,
OCYLIECTBJISIBILIUM I'€0JIOTMYECKOE M3YyUYEHHE TAKOTO y4dacTKa Help, W, aHAJIOTMYHO, IS pa3BEIKU U
JNOOBIYM TIOJNIE3HBIX MCKOMAEMBIX Ha y4acTKe Hep (3a MCKIIOYEHHEM ydacTka Heap (eneparbHOro
3HAQUEHMs] W YyYyacTKa HEJp MECTHOrO 3HA4Y€HHUs) I[0Jb30BaTeIeM HEAp, OCYIIECTBISBIINM
re0JIOTUYECKOE U3yUYEHHE TAaKOTO YYacTKa HeJlp, B CIydae MOCTAaHOBKH 3aI1aCOB MOJIE3HBIX NCKOMAEMbIX
Ha TOCYJapCTBEHHBIN OajaHC 3amacoB MOJE3HBIX MCKOMAeMbIX MPHU OCYIIECTBICHHUH MOIb30BATEIEM
HEJp Te0JIOTUYECKOTO M3YUYCHHs HEAp Ha yUacTKe HEJNP, 8 SPAHULAX KOMOPO20 paHee 8 pe3yibmame
NOb308AHUSL HEOPAMU UHBIMU TUYAMU 00PA308AHbL OMX00bl HEOPONONb308AHUSL U (UNU) 8 OMHOULEHUU
KOMOp0o20 panee 3anacsl NOJNE3HbIX UCKONAeMbIX ObLIU CRUCAHDL C 20CYOAPCMBEHH020 bANaHca 3anacos
NONE3HbIX UCKONAeMbIX.

B cBs3u ¢ BhIIEn310keHHBIM, ¢ TpuHATHEM DenepanbHoro 3akoHa Ne 598-@3 crano BO3MOKHO B
JIBFOTHOM TOPSAKE, TO €CTh 0e3 MPOBEIeHUS ayKI[MOHA, MOJIyYeHNEe yJacTKa Heap IJs pa3BeIKd U
NOOBIYM MOJIE3HBIX UCKOMAEMbIX MOCTIE MPOBENIECHUS I'€0J0rHYeCKOro U3y4eHus Jake B TOM cCilydae,
€CIM Ha M3YYEHHOM YyYacTKe paHee ObUTM OOpa30BaHBl OTXOJBI HEIPOMOJb30BaHUS W (WJIH) B
OTHOIIEHUH KOTOPOTO paHEe 3arachl MOJIE3HBIX MCKOMAEeMbIX ObUIM CHHUCAHBI C TOCYJapCTBEHHOTO
OanaHca 3amacoB MOJIE3HBIX UCKOMAEMBIX.

Panee npumensuinch nonoxenus n. 3 [lopsnka yctaHOBIIeHUS (akTa OTKPBITHS MECTOPOXKICHUS
TIOJIE3HBIX UCKOIMAEMBIX, BbIJIa4l CBUIETENHCTBA 00 YCTAHOBJICHUHU (DaKTa OTKPBITHS MECTOPOKICHUS
TIOJIE3HBIX UCKOMAEMBIX U BHECEHUS! N3MEHEHUH B CBUETEIHCTBO 00 YCTAaHOBIIEHUHU (DaKTa OTKPBITUS
MECTOPOXKICHUSI TMOJE3HbIX MCKOMAeMbIX, YTBEPXKIEHHOro MpukazoM Munnpupoasl Poccun u
Pocuenp ot 26 oktsaops 2021 1. Ne 796/19, koTOpbIMH 3aKpeIUIsIOCh, YTO YCTaHOBJIECHHE (hakTa
OTKPBITUSI MECTOPOXKICHHSI TIOJIE3HBIX HCKOMAEMBIX (M COOTBETCTBEHHO MPUMEHEHNE O€3ayKIIMOHHOTO
MOpsiIKa) HE OCYIIECTBIISIETCS B CIy4yae MPOBENEHHUS PadOT MO IeoJOTHUECKOMY H3YyUEHHIO Help B
OTHOIIICHUU T€0JIOTHYECKOr0 00BEKTa, Ha KOTOPOM OCYIIECTBIIIACH JOOBIYA MOJIE3HBIX HCKOMAEMBIX,
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U (WIM) B OTHOIIEHWU T'EOJIOTMYECKOro OOBeKTa, O0pa3oBaBIIETOCS B pe3yibTaTe pa3pabOTKH
MECTOPOXKICHUH TOJIE3HBIX UCKOITAEMBbIX.

Eme ogHuM 3HAKOBBIM IIIaroM B HM3MEHEHHHM TOCYJApCTBEHHON TOJUTUKH B OTHOIICHUHU
WCIIOJIB30BaHUsI OTXOJ/I0B HEIPOTOJIb30BaHUs cTajlo npuHATHE B Hioje 2022 1. denepaibHOr0 3aKOHA
oT 14.07.2022 No 343-®3 «O BHecennu usMeHeHui B 3akoH Poccuiickoit @eaeparuu «O Henpax» u
OTJIeTIbHBIE 3aKOHOJIaTebHBIE aKThl Poccuiickoit denepanuny» (nanee — OenepanbHbiid 3akoH Ne 343-
@®3), pacmUpsONIET0 HAPABICHUE UCTIOIB30BaHMS OTX0/I0B HEJIPOIIOIb30BaHHMS.

K xmroueBbiM MoMeHTamM DenepanbHoro 3akoHa Ne 343-D3 MOKHO OTHECTH CIIEAYIOIIEE.

C MEeTOJ0JIOTHYECKOM TOYKH 3peHUs BakHO, 4To DenepanbHbiii 3akoH Ne 343-D3 ssooum
noHsimue «0mxo0bl HeOpONoab308aHUsLY, TIOJ KOTOPBIMUA MMOHUMAIOTCS BCKPBIITHBIC U BMEIIAIOIINE
TOpHBIE TOPOJBI, IJIAMbI, XBOCTHl OOOTAIEHUS TIOJE3HBIX MCKOMAEMBIX M HMHBIE OTXOBI
T€0JIOTMYECKOT0 M3YUYCHUS, Pa3BEIKH, JOOBIYM W MEPBUYHOU IMEPEpadOTKH MHHEPATBHOTO CHIPhS,
coJiepKalllie TOJIE3HbIE MCKOIMAeMble U T0JIE3HbIE KOMIIOHEHTHI WM HE COJEpKalllie MOJIE3HBIX
HCKOIIA€MBIX U TTOJIE3HBIX KOMIIOHEHTOB. [Ipu 3TOM TEpMUH «BCKPBIIIHBIE OTXO/Ib» HE YCTAHOBJIEH B
®enepanbHoM 3akoHE Ne 343-D3.

st noHMMaHus1, KaKue OTXObl HEJIPIOJIb30BaHUSI OTHOCSTCS K BCKPBILIIHBIM MOPOAAaM, MOXKHO
obpatuthes Kk 1. 42 'OCTa P 59071-2020. Haumonansublii crangapt Poccuiickoit ®enepanuu.
Oxpana okpyxatomeid cpenasl. Henpa. TepmuHbl W omnpeneseHusi, yTBEP)KICHHOTO MPUKA30M
Poccrannmapra ot 01.10.2020 Ne 732-cT, cOrylacHO KOTOPOMY BCKPBILIHBIE IOPOJBI — 3TO T'OpPHBIE
MOPOJIbI, KOTOPbIE HEOOXOAMMO YAAIUTh MPHU OTKPHITOM pa3pabOTKe MECTOPOXKACHHUS IOJIE3HOTO
HCKOIAeMOrO.

Cornacho 1. 4 4. 1 ct. 22 3akoHa P® «O Henpax» (B penakuun OenepanbHoro 3akoHa Ne 343-D3)
3aKpEeTICHO TPAaBO HEJIPOIOJIB30BATENS OCYIIECTBIISITh JOOBIUY MOJIE3HBIX MCKOMAEMbIX U TOJE3HBIX
KOMIIOHEHTOB U3 OTXOJOB HEJPOIOJIb30BAHUS, B TOM YHUCIIE U3 BCKPBIIIHBIX U BMEIIAIOUIUX TOPHBIX
Mopoj, 0Opa3oBaBIIUXCA TPHU OCYIIECTBICHUU TOIB30BAHUS HEAPAMU HA HNPeOOCMABIEeHHOM 8
noJv306anue yuacmke Heop, B IOPsIKE, ycTaHOBIEHHOM 3akoHOM P® «O Heapax».

[Ipu 5TOM NPUHUUIIHATIEHO HOBBIX BO3MOXHOCTEH MCIIONIb30BaHUA AJI1 BCEX KAaTErOpHil OTXOA0B
HEJPOMONIb30BaHusl V Kjacca OMacHOCTH He mpenycMoTpeHo cr. 23.4 3akona PO «O negpax» (B
penakuuu denepanpHoro 3akoHa Ne 343-D3).

Oco0eHHOCTBIO HCCIEeIyeMbIX HOBOBBEACHUN CTAll0 YCTAHOBJICHHE B OTHOIIEHWU TAKOTO BUIA
OTXOJIOB HEJPOIIOIb30BAHUSI, KAK BCKPHIIIHBIE ¥ BMEIIAIOIINE TOPHBIE MOPOIbI, TPAaBOBOTO PEKUMA,
¢ depeHIIMPOBAHHOTO OT OOIIEro MPaBOBOrO peXxuMa, MpeaycMoTpeHHoro cT. 23.4 3akona PO «O
Hempax» (B penakuu OenepanpHoro 3akona Ne 343-03).

Taxk, cormacuo 4. 1 c1. 23.5 3akona PO «O Hempax» (B pegakuuu denepanpHoro 3akoHa Ne 343-
®3) BCKpHIIIHBIE W BMEIIAMOIINE TOPHBIE TOPOJABI, OOpa30BaBIIMECS TPU OCYIIECTBICHUU
MOJIb30BaHUST HEIpaMH Ha TMPEJOCTABICHHOM B TIOJIB30BAHHE YYacTKE HEApP, MOTYT OBITh
WCIIOJTH30BaHbI TI0JIb30BaTENIeM HEp:

1) nnst 1OOBIYM MOJIE3HBIX HCKOMAEMbIX U ITOJIE3HBIX KOMITOHEHTOB;

2) st COOCTBEHHBIX MPOU3BOACTBEHHBIX U TEXHOJOTHUCCKUX HYXKI;

3) I JTMKBUAAIMH TOPHBIX BBIPA0OTOK M HHBIX COOPYXKCHHH, CBSI3aHHBIX C IOJH30BAHHUEM

HEJpaMu;

4) i peKyJIbTUBAIIUH 3EMEITb,

5) nuis BeieHUs TOPHBIX padoT;

6) 1 mepeaayr MHOMY MOJIb30BATEII0 HEIp B IIEJSX MCIOJIb30BAHUS JaHHBIM IMOJH30BATEICM

MEepeaBaeMbIX BCKPBIIIHBIX W  BMEMIAIOIIMX TOPHBIX TMMOPOJ s  COOCTBEHHBIX
MPOU3BOJICTBEHHBIX W TEXHOJOTUYECKUX HYXKJ, JIMKBUAAIWUA TOPHBIX BBIPAOOTOK M WHBIX
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COOpY’KEHHH, CBSI3aHHBIX C I10JIb30BAaHHEM HEIpaMH, PEKyJbTHBALMU 3eMelb B 00BEME,
OIPEIeIIEHHOM JUIsl BBIIIOJHEHHS COOTBETCTBYIOIIUX PA0OT TEXHUYECKUMHU MIPOCKTaMH, HHOH
npeaycMoTpeHHor 3akoHOM P® «O Hempax» MpPOEKTHOM JOKYMEHTAIlMeHd Ha BBIMOJHEHUE
Takux padoT U (WIKM) MIPOEKTOM PEKYJIbTHBALIUU 3E€MEIIb;

7) 013 nepedauu UHOMY TUYY 6 YEsiX UCHOIb308AHUSL MAKUM TUYOM NePeOasaemblX 6CKPLIUHBIX U
BMEeWAroUUx 20pHbIX NOPOO 01 COOCMBEHHBIX NPOUIBOOCHBEHHBIX U MEXHONO0SUYECKUX HYHCO,
He CBA3AHHBIX C OCYWeCmENeHUeM NONb308AHUS HEOPAMU.

[TpyHIMNMAIBHO HOBBIMH B BBILIEH3JIOKEHHOM IIE€pEYHE SBJSIFOTCA BUABI HCIOJIb30BAHUA,
npeaycMoTpeHHbie 1. 6 u 1. 7 4. 1 cT. 23.5 3akona PO «O Henpax» (B penakiuu denepanibHOro 3aKkoHa
Ne 343-03).

Ocob60 oOpamraer Ha ce0s BHUMAaHHE BO3MOXKHOCTH TI€pENavyd BCKPBIIIHBIX TOPOJ JIMILY, HE
SBIISIIOIIEMY TOJIb30BaTeseM Heap. [Ipu 3ToM Bo3MokHas cepa MPUMEHEHUs MepeJaHHbIX OTXO0/I0B
OYepUYeHa MAaKCUMAJIBHO MIUPOKO: «JUIsI COOCTBEHHBIX MPOU3BOJCTBEHHBIX M TEXHOJIOTHIECKUX HYXK]I,
HE CBSI3aHHBIX C OCYILIECTBICHUEM I10JIb30BAHUS HEAPAMM.

Jannas ¢opMynMpoBKa HampamieHa Ha Haubojee MOJHOe W CBOOOJHOE WCIOJIb30BAHUE
00pa30BaHHBIX U paHEe HE MCITOJIB30BABIINXCS CAMHUM IOJ30BATEIeM HEIP BCKPBIIIHBIX MTOPOI.

[Ipu sTom cornacHo 4. 2 cT1. 23.5 3akona P® «O "eapax» (B penakiuu OeaepaabHOTO 3aKoHa Ne
343-d3) cocra, 00beMbI 00pa3yeMbIX M HCIIOJIB3yEMbIX BCKPBIIIHBIX M BMEUIAOIINX TOPHBIX MOPO/I,
JIONYCTUMBbIE OTKJIOHEHUS TAaKUX OOBEMOB, YCIO0BUS U CPOKU UCHONb308AHUS BCKPLIUHBIX U
BMEUAOUWUX 20PHBIX NOPOO 8 Yesx, YKazaunvix 6 u. 1 cm. 23.5 3axona P® «O nedpax», mpebosanusi
K Paz0eibHOMY XPAHEHUIO BCKPLILUHBIX U 8MEUarouyux 20pHblX Nopoo, a TaKKe TpeOOBaHUS K 00beKTaM
XpaHEeHHUs BCKPBIIIHBIX U BMELIAIOIIMX TOPHBIX MOPO/T (CHenHaIbHO 000pyI0BaHHBIM COOPYKEHHUIM U
MecTaM, NPEAHA3HAYEHHBIM JUIsl XPAaHEHUS BCKPBIIIHBIX ¥ BMEIIAIOIUX TOPHBIX OO, TOUIEKAIINX
HCIIOJIb30BAaHUIO B COOTBETCTBUU ¢ 3aKOHOM P® «O Henpax») onpenensrorcs yTBEPKACHHBIMHU B
YCTaHOBJIEHHOM IOPSIIKE TEXHUYECKMMH IIPOEKTaMH, IIPEeTyCMOTpeHHbIMU CT. 23.2 3akoHa P® «O
HeApax», HHOU npeycMoTpeHHOM 3akoHOM P® «O Heapax» NpOEKTHON AOKYMEHTAIUEH.

B peanmuzanuro nonoxenuit cr. 23.4, 23.5 3akona P® «O Heapax» (B penakuun PenepalbHOTO
3akoHa Ne 343-d3) ObUIM NPUHSATHL:

[Tpuka3 Munnpupoasl Poccun u Pocuenp ot 25.04.2023 Ne 246/03 «O6 ytBepxaenuu Ilopsaka
JOOBIYM TTOJIE3HBIX MCKOMAEMBIX M TOJIE3HBIX KOMIIOHEHTOB M3 OTXOJ0B HEJPONOJIb30BaHUS, B TOM
YlCclie U3 BCKPBIIIHBIX U BMELIAIOUIMX TOPHBIX Hopon» (nanee — Ilopsaok mo qoObiue MOJe3HBIX
HCKOMAEMBbIX);

[Tpuxa3z Munnpupoast Poccun u Pocuenp ot 25.04.2023 Ne 247/04 «O6 ytBepxknenuu [lopsinka
WCIIOJIb30BaHUsl OTXOJIOB HEIPOIOJIb30BAHUS, B TOM YHKCJIE€ BCKPBIIIHBIX W BMEIIAIOMIUX TOPHBIX
MOpO/, MOJIb30BaTESIMHU Hep» (nanee — [lopsiiok UCIoIb30BaHUS OTXOA0B HEAPONIOIb30BaAHUS).

B cootBerctBuu ¢ n. 3 Ilopsaka mo g00bIYe MOJE3HBIX UCKOMAEMBIX OCHOBAHUEM O/l 000bIYU
NONE3HbIX UCKONAEMbIX U NOJIe3HbIX KOMNOHEHMO8 U3 OTXOJ0B HEJIPOI0JIb30BAHUS, B TOM YHCIIE U3
OTXOJIOB HEJIPOIOJIb30BaHMsl V Kilacca OMAcCHOCTH, BCKPBIIIHBIX M BMEIIAIOLIUX TOPHBIX MOPO/,
ABAAIOMCSL Clledyioujue 00KYMeHmMblL:

1) nuieH3usl Ha TOJIb30BAHUE HEAPAMHU JUIS Pa3BEIAKH U JOOBIYHM MOJE3HBIX MCKOMAEMbIX HIIH
COBMEIILIEHHAs JIMLEH3Us Ha IOJIb30BAaHUE HEApaMH JUIsl TEOJOTHYECKOrO0 H3Yy4eHHUs HeJp,
pa3BEeIKH U JOOBIYN TMOJIE3HBIX UCKOTIAEMBIX;

2) 3aKJII0OYCHUE TOCYTApCTBEHHON SKCIEPTH3bI 3aIIaCOB IMOJE3HBIX MCKOMAEMBIX M IMOJ3EMHBIX
BOJI, T€OJIOTUYECKOH WH(POpPMALMU O MPEIOCTABISEMBIX B IOJB30BAaHHE YYacTKax HEMp,
npeaycMoTpeHHoi ct1. 29 3akona PO «O Henpax»;

3) TeXHUYECKUH POEKT pa3pabOTKH MECTOPOIKACHHIA MOJIE3HBIX NCKOMAEMBIX, YTBEP)KICHHBIN B
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COOTBETCTBUU €O CT. 23.2 3akoHa PO «O Hempax».

Takxe B m. 3 Ilopsaka mo qoObIue MOJIE3HBIX MCKOMAEMbIX Pa3bsCHIETCS, YTO B cllydae, eciu
0mMX00bl HeOpONOIb308aHUsA, B TOM UHCJIE OTXOJbl HEIPOINOJB30BaHUS V Killacca OIMAacCHOCTH,
BCKpBIIIHbIE M BMEIIAIOUINE TOPHBIE MOPOABI B COOTBETCTBUU C 3aKIIOYCHHEM TOCYJapCTBEHHOMN
9KCIIEPTHU3BI 3aM1aCOB MOJE3HBIX UCKOMAEMbIX UMEIOM CAMOCMOAMENbHOE NPOMbIUIEHHOE 3HAYEHUe,
Mo NpPOeKMUpos8aHue Uux UCHONb308aHUs B LEISAX JTOOBIYM IOJE3HBIX HCKOMAeMbIX M IOJE3HBIX
KOMIIOHEHTOB OCYUeCMBIAemcss 8 8ude CAMOCMOSAMENbHO20 MeXHUYeCKo20 npoekma pazpadboTKu
MECTOPOKICHHUM TMOJE3HBIX HCKOMAEMbBIX, ecliu He UMelom CAMOCMOAmMenNbH020 NPOMbIUUILIEHHO20
3HAYeHUsl, Mo NPOEeKMUPOBanUe Ux UCHOIb308AHUS 8 YelaX 000bIUU NONE3HbIX UCKONAEMbIX U NOJIe3HbIX
KOMNOHEHMO8 OCYWeCMEIAeMCsl 8 MEXHUUeCKOM NpoeKme pa3pabomKu Mecmopo*COeHUs NONe3H020
UCKONAeM020, YKA3aHHO20 8 TUYEH3UU HA NOTb308aAHUE HEOPAMU.

[Ipu 3TOM BaxkHO, 4TO B cooTBeTCTBHH C M. 6 [lopsiaka mo moObIYe IMOJIE3HBIX HUCKOMACMBIX
noiv3068amens Heop, NIAHUPYIOWUL OCYUecCmsisims 000bluy NOJIE3HbIX UCKONAeMbIX U HOAe3HbIX
KOMHOHEHMO8 U3 0mxo008 HeOPONOIb308AHUS, HANPABAAEem NOCPeOCmE8om ucnoavzosanus [lopmana
HeOpPONob306amenell U 2e0J102UYeCKUX opeanuzayull «J/Iuunviii kaburnem nHedponoavzosamensny (nanee
— JIKH) nnu B 3JIGKTPOHHOM BHJIE C UCIIOJIb30BaHHEM O(HUIIMATBHOTO caiita PocHenp ysedomuenue o
Hauane 000bIYU NOJE3HLIX UCKONAEMbIX U NONE3HbIX KOMNOHEHMO8 U3 OMX0008 HeOPONOIb306aAHUS, 8
MOoM yucie U3 0omxo008 HeOponoIb308aHus V Knacca onacHocmu, 8CKPLIUHBIX U BMEWAIOUJUX 20PHBIX
nopoo, B TpaHUIAX NPEAOCTABICHHOIO €My B IIOJb30BaHME YYacTKa HeIp Ha OCHOBAaHUHU
YTBEP’KIEHHOIO B COOTBETCTBUU cO CT. 23.2 3akoHa P® «O Heapax» TEXHHUYECKOTO IPOEKTa
pa3paboTKU MECTOPOXKACHUI TMOJIE3HBIX HCKOMAeMbIX W MpHIaraéMble K HEMY JOKYMEHTHl B
TeppUTOpUaIbHBIA (HOHA TeoJorudeckoid MHPOpPMAIMK MO MECTY HAXOXACHHUS ydacTKa HEIp, a B
OTHONIICHUH JOOBIYM TIOJIE3HBIX HCKOMAeMbIX U TOJE3HBIX KOMIIOHEHTOB U3  OTXOJIOB
HEJPOTOIb30BaHUs, B TOM YHCJIE U3 OTXOJI0B HEJIPOIOJIb30BaHUs V KJIacca OMAaCHOCTH, BCKPBIIIHBIX U
BMEIIAIOMINX TOPHBIX MOPOA, OOpa30BaBIIMXCA B PE3yJbTAaTe HCIOIb30BAHUS YYaCTKOB HEIp
MECTHOTO 3Ha4yeHHs, Takxke B (DOHABI Teojorudyeckord HHpopMmaun cyOsekToB Poccuiickoit
denepanuu.

[Tynxtamu 6, 7 [lopsanka mo mqoObIue MOJIE3HBIX MCKOMAEMbIX YCTAaHOBIIEH MEpeueHb CBEICHHUIA,
MOAJNIEKAIUX BKIIOUEHUIO B YBEJAOMJICHHE O Haydaje MOObIUM MOJE3HBIX MCKOMAEMbIX M TMOJIE3HBIX
KOMITOHEHTOB U3 OTXOJIOB HEJIPOTIOIb30BAHHS.

Taxum o6pazom, [Topsakom 1Mo JoObIYE MOTIE3HBIX HCKOITAEMBIX TIPETyCMOTPEH YBEIOMHUTEIIbHBIH
MOPSIZIOK COOOIIEHHsS HEIPOTIOIB30BaTeNIeM HAMEPEHHI 0 Hadalle padoT MO M3BJICYCHHUIO MOJIE3HBIX
KOMITOHCHTOB U3 UMEIOIIUXCS Y HETO Ha YJ4acTKe OTXOJIOB.

AHaIOTHYHO coracHo 1. 6 [Topsiika NCToIh30BaHUS OTXOA0B HEPOIOIB30BAHUS HOIb308AMEND
Heop, nepedasuiull 6CKPbILUHbIE U BMewaruie 20pHusle NOpoObl uyam, yKa3aHHBIM B Ioan. 2 u 3 m 4
nanHoro Ilopsanka, nampaensem 6 @edepanvhoe azeHMCmME0 NO HEOPONONL30BAHUIO UNU €20
Mmeppumopuanbhblilt. opearn nocpeocmeom ucnoavzosanus JIKH o0ocosop (unu konuio 0oeosopa),
npeodycmMampusarowuii nepeoaiy 6CKpbIUHbIX U BMearoyux 20PHuIX NOpoo, U aKkm npuema-nepeoayu
(unu Konuro akma npuema-nepeoayi) He nosoHee 5 pabouux OHell ¢ 0amvl NOONUCAHUSL AKMA npuema-
nepeoayu.

3akJIoYeHue

Takum 00pazoM, MOJABOIS UTOTH, XOYETCS OTMETUTh, YTO €CIIH JCUCTBYIOIIEE 3aKOHOIATEIBCTBO
B HACTOSIIEE BPEMS IIPH OTNPEEICHUH JIUIA, UMEIOIIETO MPAaBO U3BJIEKATh MOJIE3HbIE KOMIIOHEHTHI U3
OTXOJIOB HEJIPOIIOI30BAHMS, HCXOTUT W3 HEOOXOAMMOCTH YCTAaHOBUTH JIMIO, MOJNyYHBIIEE B
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YCTaHOBJICHHOM MOPAJIKE JUICH3UIO Ha MOJIb30BaHUE HeJlpaMH U (pakTHuecku oOpa3zoBaBliiee JaHHbIC
orxoabl, To ¢ 1 centsaOps 2023 r. denepanbabiM 3akoHOM Ne 343-D3 paspeuwerno ucnonvzosanue
0mMx0006 HeOPONOIbL308AHUA MEKYUWeM) NOIb308AMENI0 YUACMKA Hedp, NpU NOIb308AHUU KOMOPbIM
ObLIU 0OPA306aHbI OAHHBIE OMX0O0bI, 6HE 3ABUCUMOCIU OM MO20, KO20d U KeM OHU ObliU 00pA308aHbL.

JlanHast HoOBeJIa CBUAETEILCTBYET OO0 HM3MEHEHUHM IOAXO0/a 3aKOHOJAATEeNs] K OMpPENeTICHUIO
cTaTryca OTXOJI0B HEJJPOIOJIb30BAHUS: TO €CTh C «IIOCYOBEKTHOTO MOAX0/1a» K «[T00OBEKTHOMYY.

Hcxons W3 BBIMICU3TIOKEHHOTO, TAKXE CTAHOBUTCS TMOHSITHBIM, YTO TEXHUYECKUU MPOEKT
CTAHOBUTCSI KJIFOUEBBIM JIOKYMEHTOM, OINPEICISIONMM BUIbl OTXOJOB HEIPOIOJIb30BAHUS Ha
KOHKPETHOM y4YacCTKe U KOJIMYECTBO 00pa3yeMbIX OTXOOB.

C nmpakTHU4eCKOM TOYKH 3pEHUsI, IPU OCMBICIICHUH TTo10keHui DenepanbHoro 3akoHa Ne 343-D3
MpeJICcTaBiIseTCs menaecoodpasHbeiM 10 1 ceHtssOps 2023 T. OCYIIECTBHTH HEAPOTIOIB30BATEIISM,
YKEJTAIOIIUM UCIIOJIb30BAaTh OTXOAbI HEJPIIOIB30BAHMS, CICAYIOIINE TCUCTBUS:

— ompenenuTh (MOJCYUTATh) BUABI OTXOJOB HAa HCIOJNB3YEeMOM Yyd4acTKe Heap (OTHOCSTCS U

JTAHHBIE OTXOJIbI K BCKPBIIITHBIM M BMEIIAIOITUM TOPHBIM MOPO/IaM WJIU HET);

— o0ecneyuTh BeJICHUE T'€0JIOrMUeCKOM JOKYMEHTAIIUU U OTYETHOCTH 110 KOJTHYECTBY XPaHSIIUXCS
OTXOJIOB;

— MPOBEPUTH BKJIIOYEHA JIM HHPOpPMAIMS O JAaHHBIX OTXOJaxX B JEWUCTBYIOIIEE 3aKIIFOUCHUE
rOCyAapCTBEHHON HKCIIEPTHU3BI 3a11aCOB MOJE3HBIX UCKOMAeMBbIX;

— o0ecreyuTh HalJIeKallie YCIOBUS XpaHEHUs TOTy4YaeMbIX OTXOJIOB;

— MPOAHATU3UPOBATH BO3MOKHBIE ITyTH UCIIOJIB30BaHUS HMEIOIIUXCS OTXOA0B C yY€TOM TOTO, YTO
JUIS BCKPBIIIHBIX M BMEMIAIONIUX TOPHBIX TMOPOJ MPEAYCMOTPEH 00Jiee «THOKHI» pexuM
HCIIOJIB30BaHUS, YEM JIJI1 OCTAIBHBIX OTXOJ0B HEJIPOIOJIb30BAHMS;

— MPUHATH PelIeHUue 0 HEOOXOAMMOCTH MOJITOTOBKU OTAEIBHOTO TEXHUYECKOTO MPOEKTa WU O
BHECEHUU W3MEHEHMH B JIEHCTBYIONIMHA TEXHUYECKMH NMPOEKT (C Yy4eTOM MOJOXKEHHH I. 3
[Topsinka mo qo0bIue MOJE3HBIX UCKOMAEMBbIX ).
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Abstract

The article discusses certain provisions of the current legislation governing the procedure for
the use of subsoil waste and analyzes the provisions of the Federal Law of July 14, 2022 No. 343-
FZ "On Amendments to the Law of the Russian Federation "On Subsoil" and certain legislative acts
of the Russian Federation” and developed for its implementation by-laws that expand the scope of
the use of subsoil use waste. The key features of the new procedure for the use of subsoil use waste,
in particular overburden waste, were identified. From a practical point of view, when understanding
the provisions of Federal Law No. 343-FZ, it seems appropriate to carry out the following actions
for subsoil users wishing to use subsoil use waste before September 1, 2023: determine the types of
waste in the subsoil area used (whether this waste belongs to overburden and enclosing rocks or
not); ensure the maintenance of geological documentation and reporting on the amount of stored
waste; check whether information about these wastes is included in the current conclusion of the
state examination of mineral reserves; ensure proper storage conditions for the resulting waste;
analyze possible ways of using existing wastes, considering the fact that overburden and enclosing
rocks have a more “flexible” mode of use than other subsoil use wastes; make a decision on the need
to prepare a separate technical project or to amend the existing technical project (subject to the
provisions of clause 3 of the Mining Procedure).
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AHHOTAIIUA

Ha ocHOBe MMEIOMINXCs UCCIIEIOBAHUI aBTOPOM CTAaThU PACCMOTPEHBI KIIOYEBBIE MEPUO/IBI
PasBUTHA YI'OJIOBHOI'O 3aKOHOAATCILCTBA O HNPCCTYIUICHUAX, CBA3AHHBLIX C HCHAJIC)KAIIUM
OKa3aHUEM MEIMIIMHCKON MOMOIIU. BBIsSBICHBI OCOOEHHOCTH pa3BUTHSA CHUCTEMBI B cdepe
MEIUIMHBl ¥ 3APAaBOOXPAHEHHUS, a TaKKe YroJIOBHOTO 3aKOHOJATENbCTBA O MPECTYIUICHUIX
Bpauei, B CBS3H C HEHAJIeKAIIUM OKa3aHHEeM MEAUIMHCKON nomMoiu. CrienaH BBIBOJ O TOM, YTO
Bpaud B pA3IMYHBI [EpPHOJ HECIM pPa3IMYHYI0 OTBETCTBEHHOCTb, a YIOJIOBHOE
3aKOHOAATEIBCTBO ObUIO copmupoBaHO UMb B Hadase XX B. B coBerckwii mepuon
IIPOJOJDKWIIOCH YIIYYIIEHHWE M 3aKOHOAATEIBHOE 3aKPEIUICHHE JaHHOIO BOINPOCA, B CBS3H C
Hay4YHO-TEXHMUYECKUM IPOTrPECCOM U Pa3BUTHEM HAyKU (UTO MO3BOJIMIIO TAK)KE OTKPHITh HOBBIE
00J1€3HM U CHOCOObI UX JieueHHUs). B CBA3M C rocyJapCTBEHHOH HIE€0JIOTMEN, MOCTETIEHHO B
CTpaHe CTajla 3ampemarbcs yacTHas BpaueOHas mpaktuka. B 1921 r. nupkynspom HapomgHoro
KOMHCcapuara 3paBoOXpaHeHMs] OblI NOCTAaBIEH OKOHYATENbHBIM 3ampeT Ha Hee. Llupkysp
[0/Ipa3yMeBaJl TOTIOJIHUTEIbHYI0 OTBETCTBEHHOCTh Bpaueil, BEAYIIMX YACTHYIO MEIULUHCKYIO
JEATEIBHOCTh — IOMUMO YTOJIOBHOW OTBETCTBEHHOCTH 3a CaMy YaCTHYIO JE€SATEIBHOCTh, TAKKE
ObLIO TOMOJHUTENBHO YKa3aHO, UTO B CIy4yae, €CJIM HACTYIUIa CMEPTh MallUeHTa, 00 Ke ero
yB€UbE B pe3yJbTaTe€ HEBEPHBIX PEIIEHUN M JIEHCTBUN MEIULMHCKOrO pabOTHHKA, OH TaKke
JIOTIOJIHATENBHO NPUBJIEKAICA U K OTBETCTBEHHOCTH 32 HEHAJUIEXKAIllEe OKa3aHUE MEIULNHCKON
ITOMOUIY MALIUEHTY.

I[.]IH HHTHpOBaHI/Iﬁ B Hay‘leIX HNCCJICJ0OBAHUAX
UepenkoBa M.I'. AHareHe3 COBETCKOTO NEpUOJa O HEOKA3aHWM WM HEHAJJIeXKalleM

OKa3aHMM MEJMLMHCKONW momoIny // Bormpockl poccHiickoro u MexayHapoaHoro mpasa. 2023.
Tom 13. Ne 6A. C. 205-212. DOI: 10.34670/AR.2023.60.41.030

KuroueBble ci1oBa
MenuiuHcKas HayKa, TOCyJapCTBEHHOE PETYJINPOBAHUE, COBETCKUM MEPUOJ, METUIIUHCKAS
IIOMOIb, HOPMAaTHUBHO-IIPABOBBIE AKThI, AHAreHe3 IMPECTYIUICHUH MEIULIMHCKOW ITOMOIIIH,
aHareHe3 MPEeCTYIJICHUH B MEAUIIMHCKOW cdepe, okazaHWE MOMOIIM, MPECTYIJICHUS BpaueH,
cUCTeMa 3JIPaBOOXPAHEHHUS.
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Beenenue

B coBerckuii mepuoj MpoAOHKWIOCH YIYUIIEHHE W 3aKOHOJATEIbHOE 3aKpeIUIEHUE JaHHOTO
BOIIPOCA, B CBSI3U C HAYYHO-TEXHUYECKHM IIPOTPECCOM M PA3BUTHEM HAyKH (UTO TO3BOJIUIIO TAKKE
OTKPBITh HOBBIC OOJIE3HW W CIOCOOBI WX JieueHHs ). [lepBBIMH IIaraMu COBETCKOW BIACTH OBLIH
MONBITKA OTKAa3aThCsl OT IIEPKOBHBIX Bpadye M TOCHHUTANCH, a, 3aTeM, ObUIO OMpEIeiICHO H
CTPYKTYpUPOBAHO MEIUIIMHCKOE OOpa3oBaHUE, B PE3yJbTaTe 4Yero ACSITEILHOCTh Bpaued 4YeTKO
periiaMeHTHpoBaiack. Briote no cepenuubi-koHa 1970-x rr. ¢gakrtuuecku B CCCP neiicTBoBamm
3aKOHBI Ha OCHOBE T€X, KOTOPbIE ObUIM IPUHSTHI B roibl BTropoii MupoBoii BoiHbI. JIuib HaUnHAas C
1970-x rr. cucrema 3apaBOOXPAHCHHS W OTBETCTBEHHOCTH Bpadei OBUIM TPONMHUCAHBI BEChMa
JOCKOHAJIbHO, YTO W TPHUBEIIO K TOMY, UYTO K TpeTbel uerBepTd XX B. OTEUECTBEHHOE
3aKOHOJIATENLCTBO B cdepe OTBETCTBEHHOCTH Bpadye U APYrUX METUIMHCKUX PAaOOTHUKOB, B TOM
Yyuclie, W 3a HEHaJyIe)Kallee OKa3aHWEe MEAUIIMHCKOW TIOMOIIM, (PAKTHYECKH 3aKpernuiioch U
COXpaHsETCs B TOM WJIM HHOM BHUJIE /10 HAIIMX JTHEH.

B cBs3u ¢ 3THM, IIeNb JAHHOTO HWCCJICAOBAHMS 3aKjIoyanach B TOM, YTOOBI MPOCICAWTh MU
MIPOAHAIU3UPOBATH MPOIecC (OPMUPOBAHUS M PA3BUTUS CUCTEMBI YTOJIOBHOTO 3aKOHOJATEIHCTBA O
MPECTYIUICHUSIX, CBSI3aHHBIX C HEHAJICKAUIUM OKAa3aHMEM MEJUIMHCKOW HOMOILIM B COBETCKHI
MEPUO/IBI.

OcHoOBHAaA 4aCTh

[Tocne npuxoja K BiacTu O0NbIIEBUKOB B pe3yiibTaTe OKTSIOPhCKOI pEBOJIIOLMH, B TIEPBbIE T'OJIbI,
BO MHOIOM, JIEHCTBOBaJIa CUCTEMA, KaK MEAMIMHCKAs, TaK U 3aKOHOJAATENbHAsl, NMPUHATAs eulie B
nepuon Pocceniickoit umnepun. Ho, B TO ke BpeMsl, MOCTENIEHHO HAYaJIA IPUHUMATHCSI HOBBIE 3aKOHBI
U IpYTHE aKThl, KOTOPbIE COOTBETCTBOBAJIM pealusiM KOHIIA IEpBOM — Havaja BTOpoi yeTBepTu XX B.

[lepBbIM 1€710M, COBETCKAs BJIACTh B cepe 3paBOOXPAHEHUS] U3MEHMIIA MOAXO0/ K TOHUMAHUIO
TOT0, KOTO MOYKHO CUUTATh BPAaYOM, a TAaKXKe€ KTO MOYKET BECTH MEJIULMHCKYIO JesTeNbHOCTh. Tak, 20
suBapst 1918 r. 011 BeimymieH Jexper Cosera HapoaHbix komuccapoB (CHK) PCOCP or 20.01.1918
r. «O0 oTAeneHu LUEPKBU OT TOCyNapCcTBa M IIKOJIBI OT LEPKBU», KOTOPBIM MOApa3yMeBal, B TOM
qucie, U TO, YTO LIEPKOBb HE UMEET MpaBa 3aHUMAaThCs BpaueOHOMN eI TebHOCTBIO, U, TAKUM 00pa3oM,
MIOCTETIEHHO JIMKBUAUPOBAIINCH 1IEPKOBHBIE OOJILHUIIBI U TOCIUTANH, a, YyTh M03Ke, U NPUIOTHL. [Ipu
3TOM, COTJIacHO JleKpeTy, IEpKOBHBIM JESATESIM HE pa3peliagoch BECTH BpaueOHYIO JEATEIbHOCTD,
ITOCKOJIKY OHU HE UMEIOT HYKHOT'0 pa3penieHus u arrectaiuu. [Ipu eme B konne 1917 r. 6bu1 co3nan
ME/IMKO-CaHUTapHBIA oTnen npu CoBeTe HAPOJHBIX KOMHUCCAPOB, LIETIbI0 KOTOPOrO OBLIO CO3JaHuE
BCeil cUCTeMBI 3JpaBOOXPAHEHHUs IO CTPaHe, B TOM YHCJIE, U OTBETCTBEHHOCTH 32 Be/leHUE BpaueOHOM
Y UHOW MEIUIIMHCKON JeSITeNbHOCTH, U 33 COBEPIIEHHBIE B Mpoliecce padoThl OIIUOKH.

B pa6ore O.I'. IleynnkoBoO# cka3aHO, YTO pa3BUTHE YTOJOBHOTO 3aKOHOJATENbCTBA B JaHHOH
cdepe ObUI0 MPUHATO OOJIBLIEBUKAMU, B PE3YJIbTAaTEe BEI€HUS KPOBOIIPOIUTHOM [ 'paskJTaHCKOM BONHBI,
Korja OblI0 OO0JIBIIOE KOJMUYECTBO JKEPTB, U, B TO K€ BPEMsi, Bpaul COBEPIIEHHO HE CIPABIIUIUCH C
TaKMM TIOTOKOM paHEHbIX M 3aboneBunx. boiee Toro, I'pakgaHckas BoiHA MpHBeNa TaKkKe M K
00e/THEHUIO HACEJICHU B 1IeJIOM, YTO TaK)Xe OTPa3UJIOCh U Ha KonndecTBe 3a0oneBmux [[leunnkona,
2009].

E.O. PribakoBa roBoput o ToM, uro B CoBerckoil Poccun BriepBbie B MHpe MPO3BYyYall TEPMUH
«3paBOOXPAHEHUEN, TO €CTh, BAXKHOCTh OXpaHbl 310poBbs. [103TOMY BCS MEAMIIMHCKas CUCTEMa B

Mariya G. Cherenkova
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rofibl COBETCKOM BJIACTH MOCTENEHHO YyJydllajach, KaKk M yJy4Ilaloch MOJIOKEHHE Bpayel — eciau B
PEBOJIIOLIMOHHBIE TOJbl, a TaKKe B roJbl ['paxk1aHCcKoOl BOIHBI, MHOT'ME BpauM OBLIM BBIHYKJIECHBI
yexatb u3 Poccun, 1100 jxe ObLIM BBIHY)KJICHBI HauyaThb 3aHUMAThCA JIPYTOM JEsTeIbHOCTBIO, TO
PYKOBOJICTBOM CTpaHbl OBbUIO TakXe IPHUHATO pelIeHHe OO0 YIydIIeHMH IIOJOXKEHUs Bpayew,
yIy4IIEeHUHN 3aKOHOJIATeIbHON 0a3bl, a TaK)Ke MPUBICUYCHHUS K BpaueOHOM JesTeIbHOCTH KaK MOXKHO
OoJplero KoaudecTBa Jiroaen [Pridakosa, 2010].

B 1924 r. 6b110 punsito [Tocranosnenue «O npodeccnoHanbHO padoTe U mpaBax MEIUIIMHCKUX
pabOTHUKOBY», COINIACHO KOTOPOMY ONPEAENSUIMCh IpaBa M OOS3aHHOCTH Bpaya, €ro HaJyiexariee
o0Opa3oBaHHMe, a TaKXKe HEOOXOJMMBIC MEIMIMHCKAE MEPOIPHITUS, KOTOpBhIE Bpayl O0Os3aHbI
nocemarb st cBoer nepenoAroroBku [Copokuna, 1988]. daktuuecku, B fanHoM [loctaHoBieHun
YETKO yKa3bIBaJIOCh, KAKUM 00pa30oM U KOrI'Jia Bpay J0JKEH JAeWCTBOBATh IPU HAIMYUU YIPO3bl KU3HU
WM 3710pPOBbsI MTALMEHTA, 00JIee TOro, BIEPBBIE B OT/IEIbHYIO KATETOPUIO OBLIN BBIJEIEHBI XUPYPIH, B
CBSI3U C YeM, JAJISl XUPYPrHUECKUX olepauuil ObUIM CO3[aHbl ONpeAETeHHblE NpaBUiIa, KOTOPHIM
IIpeaNuchIBalIOCh cienoBaTh BpauaM. Kak otmeuaer B.I'. Kypanos, nannoe Iloctanosnenue ot 1924
I. (paKTUYECKH JIETKO B OCHOBY BCel cUCTeMbl MeIUIMHCKOro 3akoHoarenbctBa B CCCP [KypaHnos,
2013]. bosiee TOoro, B 3TOM JIOKyMEHTE BIEpPBbIC ObUIM ONMCAHbI TAKUE TEPMUHBI KaK «HEOTIOKHAs
MIOMOILbY», «3THKA Bpada», «TpaBMa» U Jp., a TakkKe OblI CHOPMYIMPOBAH CIUCOK 3a00J€BaHUN U
TpPaBM U HEOOXOTUMBIE ICHCTBUS Bpaya MPH JICUCHHH.

VYuuTsiBas TOT (hakt, yro B CoBeTckoit Poccun oTcyTCTBOBA KAKOH-JINO0 KOAEKC, PETYIUPYHOIUI
J00bIe MPECTYIUIEHUS U PaBOHAPYIIEHUs, OOJIBIIEBUKAMU B ITOCIEIHUE TO/IbI [ paXk1aHCKOM BOMHBI
Ob11 pazpaboran HOBBIA YronoBHbIN Kogexc PCDOCP, kotopslit 6611 ipuHAT B 1922 1. B oTnnuue ot
BCEX MPEIBIIYLINX JOKYMEHTOB OTEUECTBEHHOIO 3aKOHO/1aTENIbCTBA, B HEM BIIEPBbIE OBIJIO CKA3aHO O
TOM, YTO Bpad HECET INOJHYI0 OTBETCTBEHHOCTh 3a COCTOSHUE NAllMeHTa, M, BHE 3aBUCUMOCTH OT
TSDKECTH €ro TOJI0XKEHHUs, a TAKKe BUJ1a 3a00J1€BaHUs NI TPaBMBbI, 00513aH OKa3bIBaTh HYKAAIOLIEMYCS
TpeOyembiii yxon. bonee toro, umenno B YK PCOCP or 1922 r. B mepBwlii pa3 B HCTOpUU
OTEYECTBEHHOI'O YTOJIOBHOTO 3aKOHO/IATEIbCTBA, ObUIO CKA3aHO, YTO Bpay 00s13aH MOHECTH YTOJIOBHYIO
OTBETCTBEHHOCTb B TOM CJIy4yae, €Clii OH OTKa3bIBae€TCs OT OKa3zaHus rnomouy nanuenty. Crates 165
JAHHOTO YTOJIOBHOTO KOZEKca MoJpa3yMeBalla JIMIIeHHe cBoOO b Bpaya Ha 2 roga. Takxe CraThs
108 BmepBble coneprkana GOopMYIHPOBKY «HEHAIJIEXallee OKa3aHHe MEIUIUHCKONW MOMOIIN», KyJa
BKJIIOYasIach Takke U HecBoeBpeMeHHoe ee oka3zaHue. B Crarbe 108 YK PCOCP 1922 r. ckazaHo, 4To
Bpay MOXET ObITh OTCTPAHEH OT 3aHMMAaeMOW JOJDKHOCTH, a TAK)KE JIMIIUTHCS MpaBa MPaKTUKOBATh
CBOIO JIESITENIbHOCTb, BIUIOTh 1O TMOXXHU3HEHHOTO CPOKa, a TAK)KE€ MOXKET JIMIIUTHCS CBOOOJBI WK
OTIIPABJICH HA MPUHYIUTENbHbIE pabOThI CPOKOM 110 ABYX JieT [Oruepy6os, 2014].

B cBsi3u ¢ rocynapcTBeHHOH HI€0JIOTHEN, TIOCTENEHHO B CTpaHE CTajla 3alperiarbcs 4YacTHas
BpaueOHas mpaktuka. B 1921 r. mupkynspom HapoaHoro komuccapuara 37paBOOXpaHEHHUs ObLI
MOCTAaBJIEH OKOHYATeJIbHBIM 3amper Ha Hee. Llupkynsp moJapa3yMmeBan JIOMOJHUTEIbHYIO
OTBETCTBEHHOCTb BpPAy€il, BEAYIIUX YACTHYI0 MEIULIMHCKYIO NEATENBHOCTh — IIOMHUMO YIOJOBHOM
OTBETCTBEHHOCTH 3a CaMy YacTHYIO JIeSTeNIbHOCTb, TaK)Ke ObUIO JOMOJHUTENBHO YKa3aHO, 4TO, B
cllydae, eciIM HaCTyIuJIa CMePTh MallMeHTa, JU00 ke ero yBeube B pe3ysibTaTe HEBEPHBIX PELIECHUN U
JeMCTBUI MEAMLIMHCKOTO pabOTHHUKA, OH TAKXKE JOMOJHUTEIBHO MPHUBIIEKAICS U K OTBETCTBEHHOCTH
3a HeHaJyIeXkallee OKa3aHue MEAULMHCKON MOMOIIY MALUEHTY .

TakuM 00pa3oM, MOKHO CJENIaTh BBIBOJ O TOM, YTO BIUIOTH 10 cepenuHbl 1920-x rr. coBeTckas
cucTeMa 3aKOHOJATENIbCTBA B c(epe 3/paBOOXpaHEHMs JHIIb TOJNBKO HauuHala pa3BHUBaThCcs. B
OCHOBY II€PBBIM HOPMAaTHBHO-TIPABOBBIM aKTaM JIETJIN 3aKOHbI, YKa3bl U Y CTaBbl, IPUHSTHIE €Il 10
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®eppanibekoil peBomtonuu. Ilpu 3TOM, CTOUT OTMETHUTH, YTO OJylarojapst TOMY, YTO COBETCKas
npomnaraijia MojpasyMeBajia BeACHHE 370pOBOr0 o0pa3a >KM3HHM, a TaKKe MOSBICHHUS IEPBBIX
rOCyIapCTBEHHBIX MEIULUHCKAX KOHCYJIbTALMA B MEIULMHCKUX YUYPEXKACHUAX, B CTPAHE DPE3KO
NOJHSUICA OOUIMH ypOBEHb MEIUIIMHCKON rpaMOTHOCTH. Bce 3TO, BHE COMHEHMM, OTpa3swiioch U Ha
MOJIOKEHUM Bpadedl B JaHHBIA nepuod. lloBcemMecTHO MOSBISUIMCH pPa3lUYHbIe TpeOOBaHMUA K
(GYHKIIMOHMPOBAHUIO OOJIBHMIL, TIOMOIIY MAIMEHTaM OT Bpadell u T.4. [Ipu 3TOM, NOSABISUINCH TaKXKe
MYHULUTIATBHBIE M PETHOHATbLHBIC MHULMATHUBEI, HAIIPABJICHHBIC HAa PETYJIUPOBaHHUE JAHHOU chepbl
JeATeNIbHOCTU. B KauecTtBe mnpumepa MOXHO Ha3BaTh lloctaHoBiienne IlepMCKOro OKpy» HOro
ucnionauTenbHOro komurera CosetoB PK m KJ[ Nel12 ot 12.06.1929 r., KOTOphIM ObUIH YTBEPIKICHBI
«[IpaBuna o coOMIOIEHNH CAaHUTAPHBIX MEPONPUATHI U 00 OCYIIECTBICHUN CAaHUTAPHOTO HA/A30pa B
[Tepmckom okpyre» [CanpHukos, 2002].

Crout Takxke 0co00 MOTYEPKHYTh, YTO, HECMOTps Ha TOT ¢akT, 4yro B mnepuoa Hosoii
Oxonomuueckoii mosmtuku B CCCP, neiictBoBaBmiedi odurmansao ¢ 1921 mo 1931 rr., Obuto
BPEMEHHO pa3pellieHO NOsABJICHHE YaCTHOW COOCTBEHHOCTH M COOCTBEHHOIO Jiesla, TEM HE MEHEE,
JEATEIBHOCTh ~ Bpaue€il  perjlaMeHTupoBaiach  HUpKyiasipom  Hapomnoro — komuccapuara
3npaBooxpaHeHus oT 1921 r., To ecTh yacTHas MEAMIIMHCKAs IPAKTHUKA OblIa MOJIHOCTBIO 3alpelieHa.
Ho, kak ormeuaer P. C. [1nueB, HerylacHO TaHHBIN 3alIpeT peAKo IPUMEHsUICS Ha Jene, U B CoBeTcKon
Poccun, u B nepseie roasl cymectsoBanuss CCCP, B kpynHbIX roposiax 3a4acTyto paboTaiay Bpauu Ha
yacTHOH ocHoBe [IInues, 2017]. Ho Takue Bpauu 3ayacTyro, BCE K€, HE MOIJIM OBITh IIPUBJICUEHBI K
YrOJIOBHOM OTBETCTBEHHOCTH 3a HEHaJyIexallee, JM00 HECBOEBPEMEHHOE OKa3aHHWE MEIUIIUHCKON
TTOMOILITH.

Taxxe BaXKHO NMOAYEPKHYTh, yTO B 1920-¢ IT. B HEOOJIBIINX rOpO/Iax, a TAKXKE MOCEeNKaxX U cenax
BCE TaKXE 4acTO NpaKTUKOBaJIach HApOJIHAas MEAMIIMHA, HECMOTPS Ha HETVIACHBIN ee 3ampeT. bonee
TOT0, HApOJHbBIE JIEKapH B OTAaJEeHHBIX HaceleHHbIX nmyHkTax CCCP ObulM 4acTO €IMHCTBEHHBIMU
BpauaMH BIUIOTH O 1950-X IT., K KOTOPbIM MOTIJHM OOpaTHTHCSA 3a MOMOINBIO 3a0oJeBIIne, MO0
IIOJIyYMBILNE TPABMY WJIN YBEUBE JIFOAH.

Crnenytoliee pa3BUTHE COBETCKOE 3aKOHOIaTENbCTBO B chepe MEAUIIMHBI TOIYUHJIIO JIMIIb B KOHIIE
1960-x rr., Buoth 10 1969 r. He OBUIO NMPHUHATO HHU OJHOTO HOPMATHBHO-IIPABOBOTO aKTa,
PETYIHPYIOIIET0 MEIULIMHCKYIO JEATEIBHOCT. B 3T rosbl B cTpaHe 1eHCTBOBAJINA 3aKOHBI, KOTOPBIE
B CIEIIKEe OBbLIM MPUHATH elle B roAbsl BTopoil MupoBoi BOilHBI, KOorja TpeboBajgoch 00ecneunuTh
HEOOXO/MMbIE CaHMTAapHbIE W MEIUIMHCKHE YCIOBHUSA Uil COJJAT M OQHIEPOB, a TaKxKe It
pabOTHUKOB ThUTa. YUHUThIBas TOT (akT, yTo B TOT nepuon, korga CCCP yyacTBOBajd B BOEHHBIX
neiictBusix (t1.e. 1941-1945 rr.), npuHUMaemMble HOPMAaTUBHO-TIPABOBBIE aKThl ObUIM HYKHBI JJIs
pEryIMpoBaHMs OTHOILIEHUN UMEHHO B BOGHHOE BPEMsI, TIOCKOJIBKY AIHUIEMUOJIOTHYECKAs CUTyalus B
roasl Bropoit MupoBoii BoiiHbI OblTM BecbMa ynpyuwatonieil B CoBerckom Coroze. Tak, Hampumep,
cornacHo IIpukazy HK3 PCOCP ot 10.11.1942 r. «O MeauKo-CaHUTApHOM OOCTYKHBaHUHU KEHIIHH,
paboTaronx Ha 0OOPOHHBIX MPEANPHUATUAXY MTO3BOJISUIA PEryJINPOBaTh CUTYAIHIO ¢ OEpEMEHHBIMH,
MHOTO/IETHBIMH MaTepSIMH, MaTePSIMU-OJIMHOYKAMH U T.[I., KOTOpPbIE BBIHYX/IE€HbI ObLIN paboTaTh Ha
OPEINpUATHIX OOOPOHHOH MPOMBIIUIEHHOCTH. [IpM 3TOM, CTOMT MOHHMMATh, YTO OOJBIIMHCTBO
3aKOHOB, ITPUHATHIE B ro/ibl BTopoii MUpoBO#1 BOITHBI, J€ICTBOBAIMU B IUIOTH A0 KoHIA 1960-x rr., TO
€CTh, JTaXKe CIyCTd 25 JeT [Tam xke].

Crout Takke OTMETHTb, YTO B 1944 r. ObUIO MPUHATO HECKOJIBKO HOPMAaTUBHO-TIPABOBBIX AKTOB,
KOTOpbI€ YCTaHABIMBAJIM OTBETCTBEHHOCTh Bpaued 3a o0OCIyXMBaHUE OOJBHBIX, a TaKkKe
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KOHTPOJIMPOBAIN CIIOCOOBI U MPUEMBI ITOATOTOBKH M MEPENOJATOTOBKU Bpayeil B MOJEBBIX U BOCHHBIX
ycnoBusix [bapunos, 2008].

Takxe, umMmeHHO B roasl Bropoit MupoBoii BoiiHbl, BriepBeie B CCCP crana peryaupoBarbCs
cutyauusi BOKpyr poxaeHuss pgerei [CanbHukoB, 2002]. Tak, IlpukazoM VYHnoaHOMOYEHHOTO
I'ocynapcTBeHHOTO KOMUTETa 0OOPOHBI IO MPOBEICHUIO TPOTUBOAMHIEMUIecKIX Meponpusituii HK3
CCCP Ne4 ot 30.03.1942 r. yka3bsIBaJIOCh, UTO B KKJIOM JIETCKOM Cajy, IIKOJIE WX JIFOOOM JAPyroM
TOCYJapCTBEHHOM YUPEKICHUHU, TIJI€ TMPHCYTCTBOBAIM JI€TH, ObUI 00s3aH NPUCYTCTBOBATH
MEIULIUHCKUI paOOTHHUK, KOTOPBIA HEC TaKyIO K€ OTBETCTBEHHOCTD (BIUIOTH JI0 YTOJIOBHOM), KaK H B
cllydae CO B3pOCJIBIMH, TO €CTh, H 00s3aH OKa3bIBaThb MEIUIIMHCKYIO TOMOIIb CBOEBPEMEHHO U
HaJIexamumM oopasom [Kapasaesa, 2004].

Takum oOpa3om, BIIIOTH A0 1969 ., coBeTCKOMY 3aKOHOJATENbCTBY JAHHOTO MEpHUoAa ObLIO
CBOMCTBEHHO TMPEUMYIIIECTBEHHO BEJOMCTBEHHOE HOPMATHBHOE PETyJIUPOBAHHWE MEIULIUHCKON
NeSITENIbHOCTH, TO €CTh, 3AKOHOAATEIbCTBO MPAKTUYECKH OCTABAJIOCh TAKUM K€, KAKUM OHO ObLIO U B
roasl Bropoit MupoBoii BoitHbl. Bo3MOXkHO, 3T0 ObUIO 00YCIOBIEHO TEM, UTO MHOTHE TOpOJia U cela
ObUTH pa3pylIeHbl B TOJAbl BOWHBI, a TaK)KE MHOTHE KUTEIU CTPAaHbI KU B YCIOBHSIX KpaiHei
Huuietsl. Jlumb ¢ koHna 1960-x rr. Obula mpeanpuHsATa OTOWTH OT BEJOMCTBEHHOI'O BOEHHOI'O
HOPMAaTUBHOTO PEryJIUPOBAHUS JAEATEIbHOCTH MEAUIIMHCKUX PAOOTHUKOB.

B rtewenue nocnemyromux aecstuietuil (koHua 1960-x — cepenunbl 1980-X IT.) cepbe3HBIX
M3MEHEHUH B IPAaBOBOW CTaTyC OOJBHUIL U TOCHIUTAJIEH, a TAK)KE Bpayell U UX JESITEIbHOCTU BHECEHO
He 06110, OBIJIO MPUHATO JIMIIb Pl 3aKOHOB, KOTOPbIE YTOYHSITH CIIOPHBIE BOIIPOCHI U KOPPEKTHPOBAIIU
BOEHHOE 3aKOHOJIaTENbCTBO IOJ peaud MUPHON >KM3HU. CTOUT MpU 3TOM MNOMYEPKHYTH, YTO,
cornacHo MHeHHnio B.I'. KypaHoBa, HopMaTuBHO-ipaBoBOe oOecrieueHue IEsTEILHOCTH BpaueH, H,
COOTBETCTBEHHO, UX OTBETCTBEHHOCTH 3a HEHAJJIEeXKalllee OKa3aHUE MEIULIMHCKON TOMOIIH, K KOHILY
1960-x TT. TOTEPSTIO CBOI AaKTyallbHOCTh, B CBSI3M C KapAWHAIBHBIMH HM3MEHEHHSIMH B cdepe
31paBOOXPAHEHHUs, a Tak)K€ NEPEelIOBBIMU JOCTUKEHHUSIMU B HayKe, B YAaCTHOCTH, B MEAMIIMHE U
¢dapmanestuke [Kypanos, 2013].

OO0 3TOM CBHJIETENHCTBYET OOJIBIIOE KOJIMYECTBO MU3MEHEHUMN, KOTOPhIE OBLIIM BHECEHBI B 3aKOH
CCCP ot 19.12.1969 1. «O6 yTtBepxneHuu ocHOB 3akoHogatrenbcTBa Coro3a CCP u coro3HbIX
pecnyOnuk o 3apaBooxpaneHun» B 1979 r., 1984 r. (aBaxnsr), 1985 r., 1987 r., 1990 r. (qBaxmbI)
[TTomos, ITomosa, 1999].

Crout noayepkHyTh, uyTo B iepuo 1960-1980-x IT. OTBETCTBEHHOCTH Bpaueii U JOKTOPOB 32 CBOIO
BpaueOHy0 nesTesnbHOCTh. CornacHo YronoBHomy koaekcy PCDOCP, mpectymuieHus, CBsI3aHHBIE C
HEHaJIeXKallluM OKa3aHHWeM MEAMIIMHCKOM TIOMOIIM, OTHOCSTCS K TaKUM KaTeropusiM, Kak
«OCTaBJICHHE B OMACHOCTH» U «HEOKA3aHHE MOMOIIM MAIMEHTY», TO €CTh, (PAKTUYECKH IO STUM
MTOHMMAETCS HEBBIMIOJHEHUE CBOMX MPSAMBIX BpaueOHbIX 0053aHHOCTEN, KOTOpbIE MPUBIIEKIN ObI MU
MOTJIM TIPUBIIEYh K KAKUM-IHOO yBeubsM WM cMmepTu mnamueHTa. MccnemoBatens O.E. bBoGpos
MOAYEPKUBAET, UTO AJIs1 JAHHOTO NEPHOJIa XapaKTEPHO CO3JaHUE Pa3HOTO poja aIMUHUCTPATUBHBIX U
MYHHIMIIAIBHBIX TPOBEPOK. Jlenanock 3To, M0 MHEHHIO aBTOpa, Ui TOrO YTOOBI HE TOJIBKO UMENach
BO3MOKHOCTh paccieloBaTh AeATeIbHOCTh Bpaueil B Cilyuae UX BO3MOXKHBIX OIINOOK, HO M TAKXKe JJIs
TOTrO, 4TOOBI MOKHO OBLIO M30€XkaTh HEOOOCHOBAHHBIX OOBMHEHUH B OTHOIICHUH Bpadell M IPYTrUx
MEIUIIMHCKUX pabOTHUKOB [boOpoB, www].

TakuM 00pa3oM, MOXHO CAelaTh BBIBOJ O TOM, YTO BIUIOTH A0 KoHma 1960-x rr. 8 CCCP
YrOJIOBHOE 3aKOHOJATENbCTBO O TMPECTYIJICHUSX, CBSI3aHHBIX C HEHAJUIekKAIIUM OKa3aHHWEM
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MEIUIMHCKONW TOMOIIH, (PaKTUYECKH HE Pa3BHBAIOCH, M B CTPaHE ACHCTBOBAJIN 3aKOHBI, IIPHUHSATHIC
€1lle B BOEHHOE BpPEMs, M XapaKTepHble JUIsl BOEHHbIX peanuil. Haunnas ¢ konna 1970-x — Havana 1980-
X IT., B CTpaHe MMOCTETIIEHHO HaYaJI0Ch pe)OpMUpOBaHIE 3aKOHOIATEIbCTBA B JaHHOH cdepe.

3ak/IloYeHue

TakuM o0pazoM, B mporiecce padoThl OBLI MPOAHATH3UPOBAH IPOILECC PA3BUTHS YTOJIOBHOTO
3aKOHOJATEILCTBA O TIPECTYIUICHUSX, CBSI3aHHBIX C HEHAUICKAIIUM OKa3aHHEM MEJIUIUHCKON
nomoiu, B Poccun.

CoBerckas ke cucTeMa 3[[paBOOXpPaHEHHS, U, KaK CJICICTBUE, PEryJIUPOBAaHUS OTBETCTBEHHOCTH
Bpauell 3a HEHaJUIeKallee OKa3aHHUE MEJMIMHCKOM IMOMOLIM ObUla IOCTpOEHa Ha TOM, KOTopas
CyIIECTBOBaa elle Bo BpemeHa Poccuiickoit ummnepuu, 4ro ocobenHo 6su10 ourytumo B 1920-1930-¢
rr. B nepuon Bropoit MupoBo#i BOWHBI HOpMaTHBHO-TIpaBOBast 0a3a Obllla OPUEHTHPOBAHA HA BOCHHBIC
peayinu, HO, TIPU 3TOM, OHA B TOM WJIM MHOM BHJIE IecTBOBaIA 10 KoHMa 1960-x rr. U nuis, HaunHast
¢ koHua 1960-x — nHavanma 1970-x rr. Hauanuchb u3MeHeHMs. llocreneHHO cTamu BHEAPATCS
aJIMHHHCTPATHBHBIC MPOBEPKH M IKCIIEPTU3BI, CYTh KOTOPBIX 3aKII0YANIAch B 3alIUTE MIPaB Bpavyel U
BBISIBJICHUS HAPYIICHUH B UX JISITEILHOCTH B IPOIECCE CBOCH JICATEIILHOCTH.
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Abstract

Based on the available research, the author of the article also examines the key periods of the
development of criminal legislation on crimes related to improper provision of medical care. The
peculiarities of the development of the system in the field of medicine and healthcare, as well as
criminal legislation on the crimes of doctors, in connection with improper provision of medical care.
It is concluded that doctors in different periods bore different responsibilities, and criminal
legislation was formed only at the beginning of the XX century. During the Soviet period, the
improvement and legislative consolidation of this issue continued, in connection with scientific and
technological progress and the development of science. In this regard, the purpose of this study was
to trace and analyze the process of formation and development of the system of criminal legislation
on crimes related to improper provision of medical care in the pre-revolutionary and Soviet periods.
Due to the state ideology, private medical practice was gradually banned in the country. In 1921, the
circular of the People's Commissariat of Health put a final ban on it. The circular implied additional
responsibility of doctors conducting private medical activities — in addition to criminal liability for
private activities themselves, it was also additionally indicated that if a patient died or was injured
as a result of incorrect decisions and actions of a medical worker, he was also additionally held liable
for improper provision of medical care to a patient.
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AHHOTAIUA

B cratbe paccmarpuBaloTCs ~XapaKTepHble OCOOEHHOCTH IPABOBOTO  MOJOXKEHUS
HECOBEPILICHHOJIETHUX B cdepe CHopTa, ¢ TOUKHU 3PEHUs JEHCTBYIOIEro 3aKOHOJATeNbCTBA.
[IpoBoauTcst aHAIM3 HOPMATUBHO-TIPABOBOW 0a3bl, peryNHpyrolleld MpaBoOBOM cTaTyc JeTeil u
MOJIPOCTKOB KakK CyOBEKTOB TPYIOBOH JesTenbHOCTU. MccnenytoTess akThl, oOecreunBaronye
MEXIyHapOAHO-TIPaBOBYIO 3alUTy IpaB CHOPTCMEHOB, B TOM 4YKCJ€ HECOBEPIIEHHOJETHHX.
VYuurbiBas cienuPUKy JETCKOrOo OpraHu3Ma, €ro (U3MOJIOTHUIO U IICUXUKY IOHOTO CIIOPTCMEHA,
0coOble Harpy3kH, CUUTaeM HEOOXOJUMBIM KOHKPETH3HPOBATH MPEAJIOKEHHUS B OTHOIICHUHU
paciiipeHusi Mep  COUMAIbHOM  MOAJNEPKKHM  HECOBEPLICHHOJETHUX  CIIOPTCMEHOB:
KOHKpPETH3UPOBAaTh BO3PAaCTHYIO TIPaJallMI0 HECOBEPIIECHHOJIETHUX CIOPTCMEHOB Ha TpHU
Bo3pacTHbie Tpynmel: 3-6 jer; 7-13 ner; 14-17 ner; o6s3arenbHOe (HMHAHCUPOBAHUE
rOCyJapCTBOM (PETMOHAMH) AJISl IOHBIX CIIOPTCMEHOB: CIIOPTUBHOW SKHUIIMPOBKH, Y4acTHs B
COpPEBHOBAHMSIX M COOpax, O3JOPOBHUTEIBHBIX MEPONPUITHI, HE3aBUCUMO OT BO3pacTa
CIIOPTCMEHA M JOCTUTHYTBIX PE3YJIbTaTOB, PEaOMIMTALMOHHBIX MEPONPUSTUH, OCOOEHHO B
cllyyae TOJy4YeHUss MMHU TpaBM. Takoi moaxoj Oyaer cmocoOCTBOBATH C OJHOH CTOPOHBI
JOCTYITHOCTH JUIsl IeTel U MOJOJEXKH K 3aHSATHSIM CHOPTOM, C JAPYrol —TOCyJapCTBEHHOMY
PEryJIUpOBaHMIO MEP MOJIEPKKU U 3aIUTHI (Ha pa3IMYHBIX YPOBHSIX) BCEX IOHBIX CHOPTCMEHOB.

J1si tMTUPOBAHMS B HAYYHBIX HCCJIeI0BAHUNX
Koeryn H.A., J[ymenko T.II. [IpoGnemHble BONMPOCHI MPABOBOTO  CTaryca
HECOBEPIICHHOJIETHUX CIIOPTCMEHOB // BOmpock! pocchiickoro M MexX TyHapoJHOTo mpasa. 2023.
Tom 13. Ne 6A. C. 213-221. DOI: 10.34670/AR.2023.91.78.031

KuroueBnble ciioBa
HecoBeprieHHoneTHrii  criopTrcMeH, MpodeCCHOHANBHBIM  CIIOPT, TPYAOBOH  CTaTyc,
MMPpaBOOTHOIIICHUA, HpaBOBOﬁ CTaTyC, TpyaoBad ACATCIILHOCTD
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Beenenue

B nacrosimiee BpeMst pogecCHOHAIbHBIIN CIIOPT SBIISETCS HEOTHEMIEMON YaCThIO )KU3HU MHOTHX
JIO/IeH, MOCTENEHHO MEePETEKAOUI B CaMOCTOATENIbHBIA BUJ] TPYIOBOH JesTeabHOCTH. [IMHaMuka
BOBJICYEHHOCTH I'PaXJ1aH B Pa3JIMYHbIE BUJbI CIIOPTA OTPAXKAET MOJOKUTEIbHYIO €€ HallpaBIEHHOCTb
B CTOPOHY INpodeccruoHalbHOro cropra. HecMoTpst Ha TO, 4T0 pyHAAMEHT B OHUMAHUU TPUPOIBI
CIIOPTUBHBIX IPAaBOOTHOLIEHUHN 3aJI0)KEH, B JAaHHOM IIPaBOBOM HHCTUTYTE OCTAlOTCSl IUJIEMMBI,
KOTOpblE TI0 Cell JeHb OcClapuBalOTCA YydeHbIMU-TIpaBoBenamMH. CTAaTUCTHYECKHE JIaHHbIE
CBHUJIETEIILCTBYIOT O TOM, YTO JIETCKHI CIIOPT CTAHOBUTCS BCe OoJiee aKkTyalbHbIM, HAUUHAs yXke ¢ 3-X
neTHero Bo3pacra. K TakoBbIM OTHOCSTCA, HanpuMmep, GurypHoe katanue, Gyr0oi, Xya0KeCTBEHHAs
ruUMHacTuka U apyrue. OnHako, B MPaBOM PEryJUPOBAHUU JETCKOTO CHOPTa HEPEAKO BO3HUKAET
MHOKECTBO BOIPOCOB U MPOOENOB, YTO B HEKOTOPBIX CIIydasX OTPHULATEIBHO CKa3bIBAE€TCS Ha
peanu3aiuio JaHHOTO BU/1a MPAaBOBBIX OTHOIEHUH. M3 3TOrO0 cienyer, 4To n3ydyeHue IesiTeIbHOCTH U
MIPABOBOTO PETYJIHPOBAHUS MPOPECCHOHATBHBIX CIOPTCMEHOB-HECOBEPIICHHOJIETHIX BCE €IIEe He
3aBepuieHO. (OCOOEHHO MHOTO BONPOCOB  BBI3BIBAIOT IIPAaBOBOM M TPYAOBOM  CTaTychbl
HECOBEPIIECHHOJIETHUX JIUI] B paccMaTpuBaeMoi cdepe.

Wtak, roBops O JeTsX B CIOpPTE, B TOM 4YHcCle NPO(EeCcCHOHAIBHOM, CleayeT O0O3HAYUTh
BO3pDACTHYIO KAaTErOpHIO TIIOHSATHS «HECOBEPIICHHOJETHUNH», a TaKkKe pasrpaHUuuTh €€ C
«vanonetHumMm». CornacHo @enepanpHoMmy 3akoHy Ne 124-03 «O0 OCHOBHBIX TapaHTHUSX IpaB
pebenka B Poccuiickoii ®ejiepanun» peGEHKOM SIBISETCS JUIO, HE JOCTHIIIee BospacTa 18 jer’.
I'paxnaHckoe 3aKOHOJATENBCTBO K KAaTErOPUM «MAJIOJIETHUE» OTHOCHT JIMLl B BO3pacTe 10 14 ier,
HMEIOINUX YacTHUYHEBIA 00beM Acecnocodonoctr. Ct. 32 m 33 I'K P® rmacar, yro Hag MajgoiaeTHUMHA
yCTAaHABIMBAETCA ONEKa, a HaJd HECOBEPIICHHONETHUMH — TIONEYUTENhCTBOZ, TeM CaMbIM
3aKOHOZATENb YETKO pa3srpaHUYMBACT ATH JBA IOHATHS, OJHAKO IPU 3TOM HE JAaeT UX TOYHOIO
OIIpEeCIEHUS.

OcHoBHAas 9YacTh

B cnoptuBHOM MeAMIMHE CYLIECTBYET pa3[eleHHE JAeTed M MOAPOCTKOB Ha CIEAYIOIUE
BO3pacTHBIC Tpynmbl: muammas — 7/-11 ser; cpegass — 12-15 ner; crapmas — 16-18 mer. Takas
rpajanus cBsi3aHa ¢ OCOOEHHOCTSMU aHATOMUYECKOT0, (PU3MUECKOr0 U MCHUXUYECKOI0 Pa3BUTHUS B
npouecce B3pocaeHus. Ha ocHoOBaHMM 3THX NOKa3aTeNel JOJKHBI CTPOUTHCS TPEHUPOBKA U 3aHSTHS,
IIPU 3TOM, IIOMUMO TpeHepa 0053aTeNbHO yJacTHe MCUXO0JIOora. 3a/1a4a CUX0JI0Ora COCTOUT HE TOJIBKO
B TOM, YTOOBI BCENSTh YBEPEHHOCTh B peOEHKA, HO M YUUTh PACCTABIATh IPUOPUTETHI O KU3HU.

C TOYKM 3peHus BINSHUS HA )KU3HEIEATEIbHOCTh peOeHKa, MOXKHO TOBOPUTH O TOM, YTO, CBSI3bIBAst
CO CIIOPTUBHOM WHAYCTpPUEW CBOIO JKU3Hb, PEOEHOK NpPHOOpeTaeT WM pa3BUBAET OTPOMHOE
KOJIMYECTBO JMYHOCTHBIX KaYECTB, TAKUX KaK BBIHOCIMBOCTb, CHJIA 1yXa, XapaKTep; TAKXKeE I0-HOBOMY
CTPOSITCSl B3aMMOOTHOIIEHUS C POJUTENSIMH, POBECHUKaMM M nenaroramu. CoriacHo cr. 63
Cewmeitnoro Konekca PO nMeHHO poauTeny HECYT OTBETCTBEHHOCTD 3a BOCIIUTAHKE U Pa3BUTHE CBOMX
neteit® VIX TuunbIil mpEMep UrpaeT GONBIIYIO POITb B IPHOOIIEHHH pebeHKa K (GU3KYyIbType U CHOPTY.

ldenepanbupiit 3akon ot 24.07.1998 Ne 124-®3 (pen. ot 09.01.2023) «O6 OCHOBHBIX TapaHTHAX NpaB pPeOEHKa B
Poccuiickoii deneparumy.

paxnanckuii kogekc Poccuiickoit Denepamuu (dacts nepsas) oT 30.11.1994 Ne 51-d3 (pex. ot 01.01.2023).

3Cemeiinmiii koekc Poccuiickoii ®enepanumy» ot 29.12.1995 Ne 223-®3 (pen. ot 19.12.2022).
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Baxkneimmm cyObeKTOM BO «B3aMMOOTHOIICHUAX» peOEHKa CO CIOPTOM SIBJISIETCS TPEHEP —HACTaBHUK
u nomoinHuK. He cekper, 4To TpeHep JOHKEeH ObITh HE TOJIBKO CIIOPTUBHBIM MPOGECCHOHATIOM, HO U
JULIOM, 00JIa/1at0IUM NIEIarOTHYECKUMHU U IICUXO0JI0TMYECKMMH 3HAHUSIMH.

Poccuiickoe 3aKOHOIATENBCTBO TaKKe HE OOOIIIO CTOPOHOH BOMPOC O TOM, KTO JOJDKEH
3aHUMAThCA (PU3HOJOTHUECKHM, IICUXOJIOTHYECKUM 3710poBbeM neteil. Tak, cr. 14.1 ®3 «O06
OCHOBHBIX TapaHTHsX MpaB pebeHka B P®y» 3akpermiser 00f3aHHOCTb poaWTENeH (WM JIHI, HUX
3aMEHSIOIINX), TOCYAapCTBEHHBIX OPTaHOB U JIMII, OCYIIECTBISIOMIMX OOpa30BaHHE W BOCIIUTAHHE
nerei, 3a00TUTbCS O 370POBbE, (PU3UYECKOM, TICUXHUYECKOM, TYXOBHOM M HPAaBCTBEHHOM pPa3BHTUU
JEeTEN.

Ct. 41 Konctutyuus P® rapantupyer mpaBo Bcex rpaxiaaH PD Ha oxpaHy 370pOBbsi U
MEJUIMHCKYI0 TIOMOIIb'. B IeTaX 3aliuThl 3710pOBbA JeTel, 3aHHUMAIONIUXCA CIOPTOM KakK Ha
npodeCCHOHAbHONH, TaK M Ha JIIOOMTEIbCKOW OCHOBE, 3aKOHOJATENlb 3aKpernui IpaBo
HECOBEPIICHHOJIETHUX Ha MEAUIIMHCKOE HAOII0IeHIE, MEIUIIMHCKIE OCMOTPHI ¥ MPOPHIAKTUYECKYIO
nucrnancepusanuio B ¢T. 54 @3 «O06 ocHOBaxX OXpaHbI 37I0pOBbsI I'pakaaH B Poccuiickoii q)enepam/m»5.

CrocoObl ¥ TOPSOK TPOBEACHUS MEAWLIMHCKOW TIMOMOIIM JHumaM (B TOM 4YHCIEe —
HECOBEPIICHHOJIIETHIM), KOTOpPbIE 3aHMMAIOTCS (PU3UYECKON KYJIbTYPOH M CIIOPTOM, yCTAHOBJICHBI
Ipukazom MunucTepcTBa 31paBooxpanenus PD ot 23 oxrsa6ps 2020 r. Nel 1441 (nanee — [pukas)®.
[Ipuka3 3akperuiser 0O0S3aHHOCTb JUI], OCYIIECTBISIONUIUX OPTraHU3alMI0 CIOPTHBHBIX JETCKHUX
COPEBHOBAaHMI, OKa3bIBaTh MEAUIIMHCKOE COMPOBOXKJICHHE B TEYECHUU MPOBEACHUS MEPOIPUSTHIA.
Taxum 06pazom, MbI MOKEM CKa3aTh, YTO TOCYAAPCTBO MPOSBISIET BRIPAKEHHYIO 3200TY B OTHOLIICHUU
3/10pOBbSI CBOMX CIIOPTCMEHOB, B 0COOEHHOCTH — HECOBEPIIIEHHOJIETHUX.

OpHako cropT 3a4acTyro HeceT B cebe 0O0JbIIoe KOJIMYECTBO HETaTMBHBIX MOCIEICTBHM, Cpeau
HUX: CTPOTME AMETHI, U3HYPSIOUIME [UIMTEIbHBIE TPEHUPOBKHU, >KECTKMM PEXKHUM [HS, CEPbE3HbIE
TpaBMbl. CerofHs 3aKOH HUKAaK HE PETyJupyeT 3alpeT Ha Ype3MEpHbIE JETCKHE Harpy3Ku B CIOPTE,
3arpeT Ha ONPE/IEJICHHBIN IepeueHb OMACHBIX BUJOB CIIOPTa JJI11 HECOBEPUICHHOJIETHUX JIULL.

MUHHCTEPCTBOM  3paBOOXpAaHEHMs OBUIM YCTAHOBIEHBI IpaBWJIa KOMILJIEKCHOM OLEHKH
COCTOSIHUSL 3/I0pOBbSl HECOBEPLICHHOJIETHUX, KOTOpble IU(GEepeHIUpyoT AeTed Mo TIpynmnam
3/10pOBbs, M IpaBWJIa OIpPEAETCHUS MEIUIUHCKUX TpyHN JUis 3aHATUH HECOBEPILEHHOJETHUMU
¢u3nueckoil KyJnbTypo#, cnocoOCTBYIOUIME BBIOOPY ONTHMAJIbHOW MPOrpaMMbl (PU3HUECKOTO
BOCIUTaHUs peOeHKa.

HemanoBakHOH 4acThIO KHU3HU IOHBIX CIIOPTCMEHOB SIBJISETCS MPOJIOJIKUTEIIBHOCTh TPEHUPOBOK,
KOTOpasl pas3jinyaeTrcs B 3aBUCHMOCTH JITallOB CIHOPTUBHOW NOArOTOBKU. Tak, mpaBwila U HOPMBI
MpOBe/IeHUsT 00pa30BaTeIbHBIX MEPONPHUATUN AJIs JHII B BO3pacTe A0 18 jeT ycTaHaBIMBarOTCA U
3akpemusitorca [loctaHoBieHneM [7aBHOTO TroCyaapCTBEHHOrO caHMTapHOro Bpaua Pd ot 28
ceHTs10ps 2020 r. Ne 28 «O6 yTBepxkaeHuu canutapubix npasuit CII 2.4.3648-20». IIpoananusupoBas
JNaHHBIA JOKYMEHT, Mbl MPHUXOAWM K BBIBOAY, YTO TOCYIapCTBOM HE perjIaMeHTHPYeTCs
MIPOJOJKUTENBHOCTD PU3KYIBTYPHO-CIOPTUBHBIX MEPONIPUSTHIA. B HEM MPOCTO OTCYTCTBYIOT IaHHBIE
HOpMBI. Clle10BaTENbHO, IPOLECC TPEHUPOBOYHBIX 3aHATHIM HUKAK HE ONPaHUYMBAETCS 110 BPEMEHH C

“Koncrurynus Poccuiickoii ®Deneparuu (IpUHATA BCEHAPOAHBLIM rojocoBanueM 12.12.1993 ¢ wusmeHeHmAMH,
0100pEHHBIMH B X0]1€ ob1epoccuiickoro romocosanus 01.07.2020).

SDenepanbupiii 3akon ot 21.11.2011 Ne 323-®3 (pex. ot 28.02.2023) «O6 0CHOBax OXpaHbl 3710POBbs IPaXIaH B
Poccuiickoii deneparnum»

®[Tpukas Munuctepcta 3apaBooxpaHenus P® or 23 oxradps 2020 1. Nell44n «O6 yTBepKIeHMH TOpAAKA
OpraHHU3aliK OKa3aHHUs MEIULMHCKOI OMOIIHN JIMIIaM, 3aHUMAIOIIUMCsT pU3NYEeCKON KYJIbTYpOH U CIIOPTOM»

Problematic issues of the legal status of underage athletes



216 Matters of Russian and International Law. 2023, Vol. 13, Is. 6A

TOYKH 3pEHHs 3aKOHA, UYTO SIBJSETCS CylIeCTBEeHHOM mpobiemoii. 11Inpoko M3BecTHO, YTO MOJO/bIE
CIIOPTCMEHBI IIPOBOAST B TPEHUPOBOUYHBIX 3ajlaX OOJIBIIOE KOJMYECTBO YacCOB, IIOPOH 3TO BPEIUT
pacTylieMy OpraHu3My, Tak KaKk POUCXOAT HApYIIEHUs PEKUMA JHSL.

OcobeHHOCTh TpyAa CIHOPTCMEHOB B Bo3pacte 10 18 JeT B POCCHIICKOM TpPYyIOBOM
3aKOHOJIaTeNbCTBE perynupyercs 1. 54.1 TpynoBoro kojaekca P®, a umenno ct. 348.8. Jlannas Hopma
3aKpenuia CIEAYIOUIYl0 CHeHU(HKY IPaBOBOTO CTaTyca HECOBEPIIECHHOJIETHUX CIIOPTCMEHOB:
COKpallleHHasi IPOJOJKUTEILHOCTh pabouero BpeMeHu (B cooTBeTcTBUM cO CT. 92 TK P®D): o 16 ner
— He Ooitee 24 vyacoB B HeAeni0; oT 16 10 18 et — He Goitee 35 yacoB B HEACHIO; 10 18 €T — HE MOXKET
IIPEBBILIATh IIOJIOBUHBI HOPM, YCTAHOBJIEHHBIX BbllIe. Takke NaHHAs HOpMa IpeAroJyiaraeT s
HECOBEPIICHHOJIETHUX CIHOPTCMEHOB CIY>KEOHbIE KOMAaHAMPOBKH, IPHBICYEHUE K CBEPXYPOUHOMH
pabote, paboTe B HOYHOE BpeMs, B BBIXOJHBIE W Hepaboune Npa3JHUYHBIC JHU. 3aKOHOAATENb
mpeajaraeT peryjiupoBaTh TaKue TMOJIOKEHUS KOJJICKTUBHBIMU JIOTOBOPAaMH, COTJIAIICHUSMU,
JIOKAJIbHBIMU HOPMAaTUBHBIMH aKTaMH, TPYAOBBIM JOTOBOPOM, HE HApyIIAIOIIMMU HOPMBI TPYIOBOTO
3aKoHoaTeILcTBa PO.

BonbIIMHCTBO BUAOB CIIOPTa OYEHb TPABMATUYHBI U HECYT YIpo3y AJs 3M0pOBbs AeTeid. CaMbIMu
TPaBMOOMACHBIMU BUJIAMU CHIOPTA SIBISIOTCS perou, Xxokkeil u 6okc. [lo qanubim Poccrat, Ha 1aHHBIE
BUJIBI CIIOpTA TIpUXosTcs Gonee 120 TpasM Ha Kaxayio 1000 cnopremenos’. Eme cpeau npumepos
OTIACHBIX BUJIOB CIIOPTa Mbl MOXKEM Ha3BaTh: (PUTYpHOE KaTaHUe, akpoOaTHUKa, TMMHACTHKA U JIETKas
atneruka. [[pyunHbl 1eTCKOTo TpaBMaTH3Ma Ha TPEHUPOBKAX HOCST KOMIUIEKCHBIN XapaKkTep: C OJAHOM
CTOPOHBI, ITHOPUPOBAHKUE TPEHEPOM COCTOSHUS 3I0POBbs IOHOTO CIIOPTCMEHA, C JPYroil CTOPOHBI,
0€30TBETCTBEHHOE OTHOIIECHUE K TEXHUKE OE30MaCHOCTH U FOHBIX CIIOPTCMEHOB, U UX HACTAaBHUKOB.

K coxaneHuro, TsKeNbple TpaBMBbI, ITOJTy4aeMble FOHBIMHU CIIOPTCMEHAMH B XOJ€ TPEHUPOBOK WM
Ha COPEBHOBAHUSAX, HEPEKO CTAHOBSITCS IPUUYMHAMU JIETCKON MHBATUAHOCTU. [leyanbHbIM mpuMepoM
TaKoOM TpaBMBI sIBJIsIETCs JedroTaHTka cOopHOl Poccuu rumuactka Mapus 3aceinkuna. B Bo3pacre 15
JIeT JIeBYIlIKa, Jefias pa3MUHKY Ha TPEHUPOBKE, HEY1ayHO MPU3EMIIUIIACH, B PE3YJIbTATE YEro cliomMalia
MTO3BOHOYHHUK.

MHorouuciaeHHble MPUMEpPhl CyJeOHON MpPaKTHUKU CBUIETENIBCTBYET O TOM, YTO POCCUIHCKOE
3aKOHOJATEIHCTBO 3allMIIAET [TpaBa CIIOPTCMEHOB, CTaBIINX UHBAUIAMH.

Taxk, B 2018 roxy manonerusas aoub Kammunoit H.M., 3aHuMasch Ha TPEHUPOBKE 1O MIOPT-TPEKY
B ['BY «CnoptusHoii mkone Oaumnuiickoro pezepsa Ne 23» r. MoCKBbI, 110 BUHE TpeHepa MoTyduia
TpaBMy B BHJI€ KOMIIPECCHOHHOTO NepesioMa o3BoHOYHMKA. CyieOHast Kojierus o0s3aia OTBETUMKA
BO3MECTHTH ymep6°.

[Tpunumasi, cBoe pemeHue kosuierus ccouianach Ha IlocranoBnenue [lnemyma BC P® ot 26
suBaps 2010 roga Nel®, koTopoe npsamo ropopurt: «Eciu ManoneTHui NpUaUHKII Bpe] (B TOM YUCIE U
caMoMy ce0e) B IIepHo] €r0 BPEMEHHOI'0 HaXOXKACHUS B OpraHMU3alliy, OCYIIECTBIIAIONICH 3a HUM B
3TOT MEPUOJ HAA30p, ITa OpraHu3aIus 00s3aHa BOZMECTUTh NPUUYNHEHHBIN MaJIOJIETHUM BpPE, €CIIu
HE JIOKaXYT, 4YTO OH BO3HUK HE 10 UX BUHE IIPH OCYLECTBICHUH HAA30pPa».

OOparuM BHUMaHME €Ille Ha OJUH BHJ CIIOPTa, KOTOPBIH MacCOBO PACHPOCTPAHEH Cpeau
pOCCHIiCKHX J1eTeil — XOKKel. B mpoiiecce TpeHUPOBOK IETH pa3BUBAIOT BECTHOYJSPHBIN anmapar u

T depepanbHas ciyx0a rocynapcTseHHol cratuctuxu Pocerar. URL: https://rosinfostat.ru/travmatizm/#i-3

8 Anennsumonnoe onpenenenne CK no rpaxkmanckuM aenam MOCKOBCKOTO FOPOJICKOTo cyaa oT 24 urons 2019 r. mo
ney Ne 33-22470/2019

® Tlocranosnenue Ilnenyma Bepxosroro Cyma P® or 26.01.2010 Ne 1 «O mpuMeHEHHM CylaMH IPakIaHCKOTO
3aKOHOJATENbCTBA, PEryJIUPYIOMIEro OTHOLICHUS II0 00s3aTeNbCTBAM BCIICACTBHE NPUYMHEHUS Bpela JKU3HM WU
3/I0POBBIO IPAKIAHIUHAY
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BBIHOCIIMBOCTh, TPEHMPYIOT BHUMaHME M ydarcs paboTarh B KoyuiekTHBe. HaumHaroT kapbepy
XOKKEUCTBI C MaJbIX JIET, B LEISIX AOCTHIKCHHs CYLIECTBEHHOI'O pe3yJibTaTa — OJHOM M3 IIaBHBIX
NEPCHEeKTUB SBIsSIETCS y4yacTue B 3uMHMX Onumnuiickux urpax. OJHaKo He CTOMT 3a0bIBaTh O
TPaBMOOIIACHOCTHU JAHHOI'O BUJA CIIOPTA.

Emte ogHuM nomyssipHeIM BUJIOM criopTa B Poccun siBisieTcst BosibHasi 00pr0a. 31eCh 0YEHb BBICOK
YpPOBEHb TpaBMaTHU3Ma, KaK BO BPEMs COPEBHOBaHMi, TaK U BO BpeMs TpeHUpoBOK [bapkos, 2012].
BoJIBIIMHCTBO CEphE3HBIX TPAaBM BbI3BAHO KOHTAKTOM TOJIOBBI CIIOPTCMEHA ¢ OOPLIOBCKUM KOBPOM.
Cpenu Haubojee paclpoOCTpaHEHHBIX TPaBM Yy OOpLIOB OTMEUaroT: SBISIETCS TIeMaToMa yxa,
nojlyyaemasi yJiapoM IIO TOJOBE€ KOJIEHOM COIEpHUKA, HECTaOWIBHOCTh IIEHHBIX ITO3BOHKOB,
COTpSCEHHE MO3Ta, MPOOJIEMBI C KOJCHHBIMH CYCTaBaMU. SIpKHMM MPHUMEPOM LEIeyCTPEMICHHOCTH
Mostogoro Oopua sisnsiercs Apocias CaBuenko, ypoxenen r. Kpacusiii Cynua PocToBckoit obnacty,
HaYaBILIKK CBOIO Kapbepy uemiuoHa B Bozpacte 10 ser. U yxxe B 20 €T M0O10/101 CHOPTCMEH BOLIEN B
nsaTepKy nyumux B Poccun 60pioB cameiM ctas unenom Cooproii PO 1o BonsHo# 60psroe’l.

JlpyruMm mpuMepoM MOKET CIYXHTh HCTOpHs poccuiickod ¢urypuctku FOmmu JIMmHUIKOH,
KOTOpasi MpHIlIa B cropT B yerbipe roxa, [lodeast B [lomemre, Wrtamuu, Kananme, cepebpo Ha
yemnuoHate Poccun, ynauneie BeicTyruieHus B @unisaHauu, Kurae n ®@panuuu. OnHako, mocie
TpaBMBbl, CHOPTUBHYIO Kapbepy MPUILIOCH 3aBEPLIUTD.

B nenom, Bompoc 3amuThl IpaB A€Ted, KOTOPbIE IPUXOAAT B MUP IPO(ECCUOHATILHOTO CIIOPTa —
OJlHA W3 CaMbIX HACYIIHBIX MPOOJIEM COBpeMEHHOro mupa. Ha ceromssmiHeM sTame pa3BUTHS
KonBennus o npaBax pedenka 1989 1. u dakynpTaTuBHBIE POTOKOJIBI K HEH SIBIISIFOTCS OCHOBHBIMHU
HOPMAaTUBHO-IIPAaBOBBIMA MEXIYHapOAHBIMU aKTaMH, PEryJIMPYIOLIMMH BOIIPOCHI 110 3alIUTE IIpaB
nereii’’ B chepe MexayHapomHOro cHopTa MOJHOMOYMAMH II0 3alllTe TpaB  oOIajgaeT
MEXJIyHapoaHas oOulecTBeHHas opraHuzanus «MexayHapojaHas accolyanus Mo 3alluTe MpaB
CIIOPTCMEHOB». Ee 1enplo sBiseTcs 3alquTa IpaB CIOPTCMEHOB BO BCEX CTpaHaXx MHUpa OT
HEMpPAaBOMEPHbIX  JeHCTBMM, JHOOBIX (GOpPM  JUCKPUMHUHAIMM, MOJUTHYECKOTO  JIaBJICHUS,
HEO0OOCHOBAHHOM HKCILTyaTalluK TPYAd, KpUMUHAIBHBIX IOCSATaTeNbCTB B chepe NpodheccnoHaIbHOro
CTIOPTa, a TAKKE MHBIX BHEIIHUX yrpo3t?,

HecmoTpst Ha TO, 4TO MOAPOCTKOBBIN TPy (MpoecCHOHANBHBINA CIOPT) MpenanoaaraeT coOoi
OTCYTCTBHUE YCIIOBHH, yrpoKarolMX Oe30MacHOCTH HECOBEpIIEHHOJEeTHero jumna, 4. 4 cr. 348.8
JIOTIYCKAaeT MPEBBIIICHNE MTPENEIBHO JOIYCTUMBIX HArPy30K IIPH NOIBEME U NIEPEMEILIEHUN TSHKECTEN
BpyuHy10. JlaHHBINH (haKT cBsi3aH co cnenu@uKoil ONpeneIeHHbIX BUIOB CIIOpTa U 00yCiIaBINBaeTCs
y4acTUEM IMOJPOCTKOB B CHOPTHUBHBIX MeEpOnpusTUsX. HOpMbl TakuMX Harpy3oK YCTaHOBJIEHBI U
3akperieHsl B IlocraHoBimeHnn MuHHCTEpCTBA TpyAa M COLMAIBHOTO pa3BUTHS Poccuiickoit
Oenepauuu ot 7 anpenst 1999 roga Ne 7 «O6 ytBepxkaeHun Hopm npenenbHo T0IMyCTUMBIX HArpy30K
JUIS JIUI MOJIOKE BOCEMHAJLIATH JIET NpPU NOABEME U MEPEeMEUICHUH TSKECTe BpYyuYHYIO» Ha
oCHOBaHmH CT. 256 TK PO®,

Takxe npodeccHoHaIbHOE 3aHATHE CIIOPTOM YacTO MEIIAeT IOJHOLUEHHOMY 0Opa30oBaHUIO
HECOBEPUICHHOJETHUX JIUL. DTO CBSA3aHO C €KEeJHEBHBIMU MHOTOYAaCOBBIMU TPEHUPOBKAMHU, a TAKXKE C
PEryJISIpHBIMH Bbl€3/JaMU Ha COPEBHOBAHUSI.

VT azera «Kpacnocynunckuii Bectauk». URL: https:/krasNeiysuliNe.bezformata.com/listNeews/yaroslav-savcheNeko-
stal-pyatim/98631519/

UK onBenuus o npasax pedenka (Horo-Mopk, 20 Hos6pst 1989 T.)

12y crap Mex yHapo IHOM acCOlMAlMK 3aIIUThI PaB criopTeMeHos (21 centsops 2020 r.)

Blocranosnenne Muntpyna P® or 7 anpens 1999 r. Ne 7 «O6 yrtBepskaeHnn HopM mpenenbHO JOMYCTHMBIX
Harpy30K JJIst JIML MOJIOXKE BOCEMHA/ILIATH JIET IIPH [IOJJbEME U NIEPEMELIEHUH TsHKECTEH BPYUHYIO»
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B naHHOM ciywyae rocynapcTBO MpEeAyCMOTPEIO CO3JaHUE CHOPTUBHBIX IIKOJ, TJ€ BMECTE C
MOJIy4eHHEeM O00pa30BaHUsl COBEPIICHCTBYETCS (pu3mueckass MOArOTOBKa cropTcMeHoB. D3 ot
29.12.2012 r. Ne273-®3 «O06 obpazoBanuu B PD» npenycmaTpruBaeT 0COOEHHOCTH HAPaBICHHOCTH
peanusanuu 06pa3oBaTeNbHBIX IIPOrPaMM B 001acTH (GU3HIECKOi KyIbTyphl 1 cioptal®: pusuueckoe
BOCIUTAHHE U Pa3BUTUE JMYHOCTH; MpUOOpeTeHrne 00ydarolMMUCs 3HAHUI, YMEHUNH U HaBBIKOB B
obnactu GU3NYECKON KyIbTypbl M CHOpTa; (popMHupoBaHHE KyJIbTYpbl 3J0POBOrO M 0E30MaCHOTO
o0pa3a KHU3HH; YKPEIJICHUE 30POBbS U T.JI.

[IpumepoMm peanu3anuy TOTEHIMANA TIOAOOHBIX OPTaHMU3ANMKA  SIBIACTCS  BBITYCKHUIIA
CnopruBHoi mikonbsl Onummnuiickoro pesepBa Ne 2 ropona PocrtoBa-na-Jlony Mapusi Kproukosa.
OO0yuasich B JTaHHOM IIKOJIe, OHA CMOTJIa «BBIMTPATh» OPOH3Y 10 CIIOPTHBHOM ruMHacTuke B 2004 roxy
B KOMaH/JHOM IepBeHCTBEe Ha OIUMMIUICKUX Urpax B AduHax.

Takum 00pazom, OAOOHBIE OPTaHU3AIMH TOMOTAI0T HECOBEPIICHHOJETHUM PEean30BaTh CBOM
CHOPTUBHBIN MOTEHIIUAJ, HE «OTPHIBAsCH» OT 00pa30BaTENbHOrO mpoiecca. Takxke, Mbl BUAUM, YTO
BOIIPOC O MPABOBOM CTaTyce peOeHKa SIBISETCA CIIOPHOW TeMOHl B 0O0JIACTH IOPUIUYECKHX HayK.
JlaHHas mpaBoBas MpoOIeMa MOPOKAAET TPYJHOCTH 3AIIUTHI 3aKOHHBIX TPaB U HMHTEPECOB JIETEH.

[Ipoananu3upoBaB BBIIICHU3IOKEHHBIE TMOJTOKEHUS, MOKHO HPHUUTH K BBIBOIY, YTO IMPaBOBOI
CTaTyC HECOBEPLICHHOJETHUX CIIOPTCMEHOB MMEET HEKOTOpble OCOOEHHOCTH. [l HE JOCTUIIINX
BO3pacTa BOCEMHA/ILIATH JIET CIOPTCMEHOB 3aKOHOJATelb Pa3pellacT CBEpXypPOUHYIO padoTy, MOAbEM
TSOKECTe B paMKaX TPEHHPOBOK, KOMAHIWPOBKH, pabOTy B MpPa3JAHUYHBIE W BBIXOJHbBIC JHH.
BesyciioBHO, naHHBI GakT 00BICHAETCS CHenu(UKON ONpeneNeHHBIX BUAOB CIIOPTA, CIOXKHOCTHIO
Harpy30K M TSDKECTBIO BBIMOJHUMBIX paboT. OgHAKO 3aKOHOJATENIO cieayeT Oojee moapoOHO
YpEryJIUpoBaTh HOPMBI, KacarollMecs YpOBHS 3J0pPOBbS CHOPTCMEHOB, HE JOCTUTIIMX BO3pacTa
BOCEMHA/ILIATH JIET.

3akJIoueHue

ITonBoas UTOr BBINIECKA3aHHOMY, CUATAEM Ba)KHBIM OTMETUTh, YTO NMPHUHATHE IJJaHA OCHOBHBIX
MeponpusaThii B pamkax [ecsatunerus aercrea (2018-2027rr), yrBepxkaenue CTpareruu pa3BUTHS
¢buzmdeckoil KynpTypsl u cropra B PO nHa mepuwon no 2030 roma, akTyalu3upyrOT BHUMaHUE
rocy/apcTBa K IETCKOMY CIIOPTY.

BwmecTte ¢ TeM, yuuTbiBas cnenu(uKy JETCKOro OpraHu3Ma, ero (pU3uoJOTHIO U IICUXUKY IOHOTO
CIIOPTCMEHA, OCOObIE HAarpy3Kd, CYMTaeM HEOOXOAMMBIM KOHKPETU3HPOBATh MPEAJIOKEHUS B
OTHOIICHUHU PACIIUPEHUS MEP COIMAIbHOM MOANEPKKU HECOBEPILIEHHOJIETHUX CIIOPTCMEHOB!

— KOHKPETU3UpOBaTh BO3PACTHYIO TIpajallil0 HECOBEPLLIEHHOJETHUX CIOPTCMEHOB Ha TpHU
BO3pacTHbIE rpynmsl: 3-6 net; 7-13 net; 14-17 ner.

— o0s3arenbHOe (PMHAHCUPOBAHME TOCYNApPCTBOM (pETMOHAMH) ISl IOHBIX CIIOPTCMEHOB:
CIIOPTUBHOM SKUIUPOBKH, YYacCTHsI B COpPEBHOBAaHUSAX U cOOpax, O3I0pPOBHUTEIBbHBIX
MEPONPUITHM, HE3aBUCHMO OT BO3pacTa CIOPTCMEHA W JOCTUTHYTBIX pE3YJbTaTOB,
peaduINTAlIMOHHBIX MEPONPUATHNH, OCOOCHHO B CITy4yae MOJIyYEHHUsS] UMH TPaBM.

Tako# moaxo OyaeT crocoOCTBOBATh ¢ OJTHON CTOPOHBI JOCTYITHOCTH IS ACTEH U MOJIOJIEKHU K

3aHSATHUSAM CIIOPTOM, C JPYTrOM —TOCYAapCTBEHHOMY PEryJIHPOBAaHUIO Mep MOIJEP>KKU U 3alUTHl (Ha
Pa3IMYHBIX YPOBHX) BCEX IOHBIX CIIOPTCMEHOB.

“Ydenepanbhbiii 3akon o1 29.12.2012 Ne 273-®3 (pex. ot 27.02.2023) «O6 obpazosanuu B Poccuiickoii @eeparum»

Nadezhda A. Kovtun, Tat’yana P. Dumenko
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Abstract
The article discusses the characteristic features of the legal status of minors in the field of sports,
from the point of view of the current legislation. An analysis is made of the legal framework
governing the legal status of children and adolescents as subjects of labor activity. The acts that
provide international legal protection of the rights of athletes, including minors, are being studied.
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Taking into account the specifics of the child's body, its physiology and the psyche of a young
athlete, special loads, the authors of the paper consider it necessary to specify proposals regarding
the expansion of measures of social support for underage athletes: to specify the age gradation of
underage athletes into three age groups: 3-6 years; 7-13 years old; 14-17 years old; mandatory
funding by the state (regions) for young athletes: sports equipment, participation in competitions
and training camps, recreational activities, regardless of the age of the athlete and the results
achieved, rehabilitation activities, especially in case of injury. Such an approach will, on the one
hand, contribute to the accessibility of sports for children and youth, and, on the other hand, to the
state regulation of support and protection measures (at various levels) for all young athletes.
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CraTyc 3KcnepTa B IpaBoBOM npocrpancTBe Poccnu

HoBukoB AJiekceil BasepbeBuu

JloKkTOp nenarornyeckux HaykK, KaHIuaaT IpUIMYeCcKUX HayK, Ipodeccop;
IJIABHBIM HAYYHBIM COTPYIHUK,

Hayuno-uccnenoBatenbckuii uHctuTyT @CHUH Poccun,

125130, Poccuiickas ®enepaunsi, Mocksa, yi. Hapsckas, 15a;
npodeccop kKadeapsl yrojJloBHOIO pasa,

AcTpaxaHCKU TOCY/1apCTBEHHbIN YHUBEPCUTET,

414056, Poccuiickas denepanus, Actpaxanb, yi. Taruimesa, 20a;
npocgeccop kadeapel YaCTHOTO MpaBa,

ITepmckuit uacturyt ®CUH Poccun

614012, Poccutickas ®enepanus, [lepmb, yn. Kapnunckoro, 125;
e-mail: novikov.pravo@mail.ru

AHHOTANUA

Cratyc oskcmepra B IpaBOBOM IpocTpaHcTBe Poccum — 3T0 Bompoc, TpeOyromui
BCECTOPOHHETO aHallM3a U W3y4YeHHs. B COBpeMEHHOM OOIIECTBE, i€ MPaBO UTPAET KIIOUEBYIO
pOJIb, OIIpENENIEHHE CTaTyca M POJIM JKCIEpTa SABISIETCS HEOTHEMIIEMOM YaCThKO Pa3BUTHUSA
npaBoBO# cucTteMbl. [IpoOnaemarnka mpaBoBOro craTryca SKCIepTa OXBaThIBA€T MIMPOKHIl CTIEKTP
BOIPOCOB — OT ONPEAEICHHs KpUTEPUEB MPU3HAHUS SKCIIEPTHOM KOMIIETEHIIUHU 10 00s13aHHOCTEH
U OTBETCTBEHHOCTH JKCIepTa nepes o0I1ecTBOM U rocyiapcTBoM. B HacTosimee Bpems B Poccun
CTaTyC JKCIIEpTa HANPSIMYIO PEryJIMPYEeTCs] HECKOJBKMMH HOPMATHBHBIMHM aKTAMH, BKJIKOYas
I'paxnanckuii npoueccyanbHblii kogekc Poccuiickont @enepanuun u @enepanbHbiil 3akoH «O
rOCy/IapCTBEHHON CyAeOHO-dKCIepTHOU nesTenbHOCTH B Poccuiickoit ®enepanuny». OmgHako,
HECMOTPs Ha HAaJIM4KME 3aKOHOJATENIbHBIX aKTOB, BOIIPOCHI, CBSA3aHHBIE C OIPEIEICHUEM CTaTyca
AKCIIEPTA, OCTAIOTCS OTKPBITHIMU U TPEOYIOT AajbHEHIIEro N3y4eHUs U pa3pabOTKU CO CTOPOHBI
Hay4YHOT'O COOOIIECTBA.

JJ1s1 HUTHPOBAHUSA B HAYYHBIX HCCIEA0BAHUAX
Hosukos A.B. Craryc sxcniepra B mpaBoBoM npoctpanctse Poccun // Bonpocsr poccuiickoro
1 MexyHapoaHoro npasa. 2023. Tom 13. Ne 6A. C. 222-229. DOI: 10.34670/AR.2023.27.32.032
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Craryc skcnepra, 3KCHIEpTHasi KOMIETEHIMs, PaBoOBasi CHUCTEMa, NMPAaBONPUMEHUTEIbHAS
MPaKTUKa, 3aKOHOIATEILHOE PETYIUPOBAHHUE.
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Beenenue

HccnenoBanust pPOCCHHCKUX TIPAaBOBEIOB B JaHHOH OO0JAacTH WIparOT BaXHYI pOJIb B
(dbopMUpOBaHUU TPEACTABICHUS O cTaTyce sKcrepra. PaboTel Takux yuensix, kak E.P. Poccunckas,
B.A. Tymanos, A.B. I'yces, S1.B. Komuccaposa u 1ip. SIBJISFOTCS IIEHHBIMH HCTOYHHUKAaMU HH(OpMAITUU
U apryMEHTalud NpU M3yYEHHH NpPOOJeMaTHKU CTaTyca sKcmepra. VX ucciaenoBaHus MO3BOJSIOT
6osee TIIyOOKO TOHATH CYIIHOCTD U COAEp KaHUE 3TOTO CTaTyca, a TaKkKe BbIpaboTaTh pEeKOMEHIAIIUH
10 €r0 COBEPILICHCTBOBAHUIO.

OcHoBHAas 9YaCTh

Cratyc sKcmepTa B IPaBOBOM IIpOCTpaHCTBe Poccum mMeeT NIMTENbHYH0 HCTOPUIO Pa3BHUTHS,
HauuHas ¢ GOPMHUPOBAHUS COBPEMEHHON NpaBoBOi cuctembl Poccun. IlepBbie ynmoMuHaHus o poiu
9KCIepTa B OTEYECTBEHHBIX IPABOBBIX JOKYMEHTAaX MOXHO HAaWTH YK€ B CPEIHEBEKOBHE, KOIIa
MpUrallaiich CHELUAIUCThl JJIs OCYIIECTBICHHUS OLIEHKM U 3aKIIOYEHMH IO OIpeaeeHHbIM
IOpUanYeckuM BorpocaM. OAHO M3 NEpBBIX HOPMATHUBHO YPETYJIMPOBAaHHBIX BUAOB 3KCIEPTU3 B
Poccuu 6b110 HcciieioBaHUE JOKYMEHTOB U ITOYEPKA C LIEIIbI0 BBISBIECHUS MOAJIOXKHBIX JTOKYMEHTOB.
B TIlckoBckoit cyanoit rtpamote 1397 T. mONyYyWwsio OTpakKeHHE TOJIOKEHUE O TMPU3HAHUHU
HEJICHCTBUTEIBHOCTH TPAMOT B CJIydae YCTaHOBIICHHS WX MOJUIOKHBIMU [Maimotun, 2012, c. 267].
OpnHako, HacTosIIee MPU3HAHKUE CTaTyca HKCIepTa MPou301LIo B 19 Beke.

C HayaioM MHIyCTPUAIBHOTO Pa3BUTHS M YBETMUEHUEM CIIOKHOCTH IOPHINYECKHUX CIIOPOB, CTAJI0
HEOOXOJMMBIM TIPUBJICUYCHHE NPOPECCHOHATBHBIX AKCHEPTOB ISl  pa3pemieHHst PABOBBIX
KoH(pauKTOB. B 1864 romy ObU1 MpUHAT YCTaB rpakJaHCKOTO CYIOIPOU3BOJICTBA, IO CYTH MEPBBIH
I'paxnancko-niponeccyanbublii kogeke Poccuiickoit umnepun [Hazaposa, 2012], xkoTopslii sBuiICS
OJTHUM W3 M3HAYaJIbHBIX HOPMATHBHBIX MPABOBBIX aKTOB, COAEPIKALIMX MOJIO0KEHUS O MPHUBICUEHUU
9KCIIEPTOB B IIPaBOBbIE MPOIECCHI.

Cnenyet ykasatb, uro CynebHas pedopma 1864 okaszana CylieCTBEHHOE BIMSHUE Ha Pa3BUTHE
CyIeOHBIX S3KCIEPTU3, YCTAaHOBWJIA HEOOXOAMMOCTb 0o0jee IIMPOKOrO HCIOJIb30BAaHHUS HAayUHBIX
MO3HAHUI TIPH PACCMOTPEHHUHU KaK IPaXKIaHCKUX, TaK U YroJoBHbIX fei [Poccunckast, 2015, c. 22].

VYcraB YToJ0BHOIO CyAONPOM3BOJCTBA OMPENENA IOJIOKEHUE OSKCIEPTH3bl CIEAYIOIUMU
HOpPMaMH CTaTEeu:

112. Bwv t1bxp ciuyuasxs, korma, Juid To4Haro ypasymbuis Bcerpbuaromarocs Bb abab
00CTOSITENLCTBA, HEOOXOAMMBbI crnemianbibisl cBbabHis wim ombITHOCTH BB Haykb, nekycctpb,
pemMecie, MpOMBICIIE W KaKOMb JTU00 3ausTiv, TPUTIAIIAIOTCS CBEMYIIIE JIFOIH.

325. Cebnymie nroam mpuriamaroTcs Bb ThXb clydasxb, KOTAa ISl TOYHAro ypasyMbHis
BcTpbuatomarocs Bb 1binbk 00cTOSITENIBCTBA HEOOXOAMMBI CHEIIAIBHBISA CBBIbHIS MK ONBITHOCTH BB
Haykb, uckyccrsb, pemecnb, mpombicnh unm kakomb OO 3aHATIM [WWW, YCTaB yroJoBHOTO
CYJIOITPOU3BOJICTRA].

Co BpeMeHeM 3HAYMMOCTb POJIM IKCIEPTa B IPAaBOBOM MPOCTPAHCTBE TOJILKO YBeIU4MBajiachk. B
Cogerckoil Poccun ObIIM NPUHATHI psAJ] 3aKOHOIATENIBHBIX aKTOB, PETYJIHUPYIOIINX CTATyC dKCIEpTa U
nopsok ero HazHayeHus. C 1 mapta 1919 r. B Mockse nipu LieHTpopo3bicke Hauann pyHKIIHOHUPOBATh
Kabuner cyneOHO# SKcnepTu3bl [WWW, KaOHHET Cy1e0HOM SKCIIepTH3bI].

B 1971 romy (16 maprta) oOCyauB NMpakTUKy PacCMOTPEHHUS CyAaMH YTOJIOBHBIX nen, [lnenym
Bepxosuoro Cyma CCCP npunsin [ToctanoBienue «O cyneOHOM SKCIIEPTU3E TIO YTOJIOBHBIM JI€TIaM»
[[Tocranosnenne BC CCCP].
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C 1991 roga, ¢ HavamoMm mepuoja MEPecTpOku U (HOPMUPOBAHUS HOBOM MPABOBOM CHCTEMBI
Poccuiickoit @enepannu, craTyc 3KCHepTa MOoIy4drI eme 00bIIy0 3Ha4uMMOCTh. OJTHUM U3 OCHOBHBIX
HOPMAaTUBHBIX TPABOBBIX aKTOB, PErYJUPYIONIMX CcTaryc dKcnepra B Poccuu, sBisiercs yxe
yHOMsAHYThIN Belle PenepanbHblil 3aK0H «O rocyapcTBEHHOM Cy1€0HO-IKCIIEPTHOM JIEATENbHOCTH B
Poccutiickoit @enepanumn» ot 31 mas 2001 roga. JlaHHBINM 3aKOH YCTaHABIMBAET OOIINE MPUHIIUIIBI U
MpaBWJIa OCYIECTBICHUS 3KCIEPTHU3bI, ONpeaesieT TpeOOBaHMs K KCIepTaM, a TaKkKe PeryiIupyer
MOPSII0OK MPU3HAHUS HKCIIEPTHU3HI B CYyJI€.

Kpome Toro, 3HauMrtenbHOE BIMSHHME Ha pa3BUTHE cTaTyca 3kcnepra B Poccum oka3biBalOT
HCCIeI0BaHMs pOCCUHCKIX TTpaBoBeoB. Hanmpumep, uccnenoBanue npodeccopa E.P. Poccunckoit «O
MIPAaBOBOM CTaTyce CYJIEOHOro HKCIepTa» MOAPOOHO paccMaTpUBaeT MCTOPUUYECKUE AaCIEKThI
CTAaHOBJICHHS U pa3BUTHUS 3TOTO cTaTyca B Poccun [Poccunckas, 2018].

TakuM 00pa3oM, UCTOPHS PA3BUTHS CTATyca KCIIEPTa B MIPABOBOM MPOCTpaHCTBE Poccuu nmeet
JUIUTENIbHYIO UCTOPUIO, HauMHas ¢ Poccuiickoil uMnepun U 10 HACTOSIIIEro BpeMeHu. JlelicTByroiee
3aKoHOaTenbCcTBO Poccuiickoil Penepannu peryiupyeT OCHOBHBIE IOJIOKEHHUS JEATEIbHOCTH
9KCHepTa, a JAOKTPHHAIBHBIE MCCIIEOBAHUS POCCUHCKUX IPABOBEAOB MOMOTAIOT Oosiee TIyOOKO
MOHATHh HCTOPUYCCKUE ACTICKTHI Pa3BUTHUS JAHHOTO ()eHOMEHA.

Craryc sKcriepTa B IMPAaBOBOM TNPOCTpaHCTBE Poccuu sBIASETCS BaXKHBIM W IPECTHXKHBIM,
MTOCKOJIbKY OH JIae€T BO3MOKHOCTb OKa3bIBaTh MPO(ECCHOHAIBHYIO TOMOIIIb B PEUICHUH IOPUINIECKUX
BOIIPOCOB M MPUHUMATh y4acTHe B CyJeOHbIX mporeccax. OIHAKO, A TOrO YTOOBI MOJYYUTh CTaTyC
JKCIIepTa, HEOOXOIMMO COOTBETCTBOBATH OINPEACICHHBIM KPUTEPHUSIM W TPOUTH CHEIHATBHYIO
MpoIeaypy NpU3HAHMUSL.

OnuH 13 OCHOBHBIX KPUTEPHUEB, KOTOPHIMU PYKOBOACTBYIOTCSI PU MPU3HAHUH JIMIIA SKCIIEPTOM,
SBIIAETCS HaTU4Me BBICHIEro oOpa3zoBaHus. Kpome TOro, [jisi MONydYeHHUs cTaTryca OJKCIepTa
HEOOXOIMMO MMETh OMBIT PabOThI B OMpEAENCHHbIN chepe MPOBEACHHS IKCIEPTU3BI, IO O0IIEMY
MPAaBIWIIy MHUHUMAIBHBIA ONBIT MPAKTHYECKOH JIEATEILHOCTH COCTaBIseT 3-5 JIeT. YKa3zaHHOE
TpeOoBaHME MOKET OBITh M3MEHEHO B 3aBHCHMOCTH OT KOHKPETHOW O0JIaCTH MpaBOMpPUMEHEHUs, B
KOTOPOM COMCKATENb KeNaeT padoTaTh IKCIEPTOM.

[Ipouienypa npusHaHUS JIUIA SKCIEPTOM B PA3IMYHBIX chepax NeaTeTbHOCTH OCYIIECTBIISETCS Ha
OCHOBAHWHU JeHCTBYIOIIEro ¢eaepaqbHOr0 3aKOHOJATENIhCTBA, HOPMATHBHBIX TPABOBBIX aKTOB
perymsitopoB  ((dbenepanbHBIX OpPraHOB  HWCHONHUTENBHON  BiacTh) MW (UIU)  JIOKAIbHBIX
KBaTM(DUKAIIMOHHBIX TpeOoBaHMAX. B paMkax maHHOW MpoLEeqyphl COMCKATENb, JKENMAIONINi CTaTh
IKCTIEPTOM, JOJKEH MOJATh 3asiBJICHUE B YITOJTHOMOYCHHBIM OpraH, yKa3aB B HEM CBOM CIEIHATIbHBIC
3HAHUS M OMBIT paOOTHI. 3asBIEHNE PACCMATPUBACTCS, AKKPEIUTAIIMOHHON WM KBATU(PUKAIIMOHHOMN
KOMHCCHEM, KOTOpasi MPOBOJUT MPOBEPKY MPEAOCTABICHHBIX JAHHBIX U MPUHUMAET PEIICHHE O
MIPU3HAHUM JIMLIA SKCIIEPTOM.

[Ipu pa3paboTke KpUTEpUEB H MPOIEAYPHl TMPU3HAHUSA JHIA DKCIEPTOM YUUTHIBACTCS
HOpPMaTHBHBIE IIpaBOBble akThl Poccuiickoi @exepannu MW pe3yJbTaThl  MCCIEAOBAHUI
MPEACTaBICHHBIX JOKYMEHTOB.

CnemyeT OTMETUTh aKTyaJdbHOCTh pOJIM  OKclepTa B CyAeOHBIX  Mpormeccax |
MPaBONPUMEHUTENIBHON MpakTuke Poccun. B 0oTe4eCTBEHHOM NPaBOBOM MPOCTPAHCTBE IKCHEPT
SBJIAETCS  BAXHBIM M HEOTHEMJIEMBIM  DJIEMEHTOM  CcyAeOHOro  mpolecca, a  Takxke
MIPaBONIPUMEHHUTENLHON PAaKTHKU. ET0 poib 3aKiIt09aercs B Mpe0CTaBICHHH HAyYHO-000CHOBAHHBIX
3aKJIFOYEHUN M JKCIEPTHBIX BBIBOAOB IO BOIPOCaM, TPEOYIONIUM CHEIHATbHBIX 3HAHWUN M OIBITA.
JlelicTBUA SKCIIepTa ONMMCAaHbl B HOPMATUBHBIX MTPABOBBIX akTax Poccuiickoi denepanni.

CormacHo cratbe 57 YronoBHo-mpoueccyanbHoro koaekca P® (VIIK P®), skcneprt sBisieTcs
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JUIOM, UMEIOIINM CIIEI[HAIbHOE 3HAHKE B ONpeAeICHHON 001acTU HAYKH, TEXHUKH UM HHOTO c(hepsl
nestenbHOCTH. OH Ha3HavaeTrcs CyJOM JUIsl IPOBENEHMSI SKCHEPTH3bl IO YTOJOBHBIM JE€JaM,
IpaXJaHCKUM JejlaM U JIpyTuM BHJAM Jel, TPEOYIOLIUMM CHEUUaJbHbIX 3HAHUI. ODKcIepTHOE
3aKJIIOYEHUE SBISIETCS OJHMM M3 IPOLECCYaJbHBIX JIOKYMEHTOB, Ha OCHOBAHUHU KOTOPOTO
MIPUHUMAETCS PEIICHHE CY/a.

BaxxnocTh ponu 3kcnepra B CyJIeOHBIX Ipoleccax MOATBEPKICHA UCCIECIOBAHUSIMH POCCUICKUX
npaBoBeioB. B pabote A.Il. PepkakoBa «DKCmepT B YrOJIOBHOM IIPOILIECCE» OTMEYAETCs, YTO
SKCIIEPTHBIE 3aKIF0YEHHUSI ABIISIOTCS HEOTHEMIIEMOM YaCThIO YTOJIOBHOIO IIPOIIECCa M UMEIOT OOJIbIIOE
3HAa4YEeHHUE JUIS BBIHECEHHUS CYI0M OECIIPUCTPACTHOIO U CIIpaBeTMBOro pemeHus [Penkakos, 2006]. TTo
YaCTHO-HAYYHOMY MHEHUIO aBTOPa, SKCIEPTU3bI TOJKHBI ObITh HA3HAYEHBI B CIIy4asiX, KOrJa CyJl He
MO>KET CaMOCTOSITEIbHO ONpPENENUTh (PaKThl JAeja WIM TpeOyeTcs CHeUUalIn3UpOBAHHBIA KOHTEHT
3HaHUMU.

Crieryer OTMETUTh, YTO POJb 3KCIEPTa PACIPOCTPAHSAETCA HE TOJIBKO Ha YTrOJIOBHBIE IIPOLIECCHI,
HO U Ha rpaxnaHckue aena. CorjmacHo crtatbe 79 I['pakaaHCKOro mnpoleccyalbHOro KoJeKca
Poccuiickoit ®eneparuu (I'TIK PO), cyn MmoxkeT Ha3HAYUTh SKCIEPTU3Y IS TOTYUYEHUS 3aKITIOUCHUS
10 BOIIPOCaM, CBS3aHHBIM C HAYYHOM, TEXHUUYECKON WM MHOW CHEelMaIbHOW 001acThi0 3HaHUU. DTO
103BOJISIET 0O0JIe€ MTyOOKO U3YUHUTh CIIOPHBIM BOIIPOC U MPUHATH 00OCHOBAHHOE PEIICHUE.

HopMmaTuBHBI€ paBOBbIE aKThI TAK)KE YCTAHABIMBAIOT TPEOOBAHMS K SKCIIEPTaM, X KOMIIETEHIIUT
U MOPSAKY poBefeH s skcrepTu3sl. Hanpumep, @enepanbHbiM 3aKk0HOM OT 28.12.2013 Ne 412-D3 (B
neucTBytomed penakiun) «O0 akKkpeauTaluyd B HAIMOHATIBHOM CUCTEME aKKpEIUTAIlMny» cTaTber 12
YTBEPKICHBI MpaBWiIa aTTECTAllMM 3KCIEPTOB MO aKKPEIWTAlUH, BKIIOYEHHIO (DU3MUECKUX JIMI B
peecTp TEXHUYECKUX IKCIIEPTOB. DTU IIPABUIIA ONPEAEIAIOT NOPSAJOK Ha3HAUEHUS IKCIIEPTU3BI, IIPaBa
1 00513aHHOCTH JKCIEpPTa, a TaKKe TPeOOBaHMsI K €ro KBalu(uKaluu.

TakuM o0pazoMm, poib 3KCHEpTa B CyJAEOHBIX Mpolieccax M MPaBOINPUMEHMTEIBHOW MpPaKTUKE
Poccun saBnsgercs 3HauMMON M HEOOXOAMMOM. DKCHEPTHBIE 3aKJIIOUEHUsI TIOMOTAIOT Cy1y NPUHATh
000CHOBAHHOE PELICHHE Ha OCHOBE HAyUHBIX JJAHHBIX U CIIEHUAIM3UPOBAHHBIX 3HAHUH.

Kak yxe oTmedanoch BbIIIE, CTaTyC JKCIEpTa B IIPAaBOBOM IpOCTpaHCTBE Poccum sBusercs
BaKHBIM U OTBETCTBEHHBIM, OJIHAKO, CYLIECTBYIOT OIPEIEICHHbIE IPOOIEMBI U BHI30BBI, C KOTOPHIMU
CTaAJIKMBAIOTCS SKCIEPTHI B cBOEl paboTre. PaccMOTprM HEKOTOpbIE U3 HUX.

Bo-nepBbIX, 0/1HOW M3 OCHOBHBIX HpPOOJEeM SBISAETCS OTCYTCTBHE €IMHOTO 3aKOHOAATEIHHOTO
perynupoBaHus cTaryca skcnepra. Ha nanHblil MoMeHT, B Poccuu HET crienualibHOT O 3aKOHA, KOTOPBIN
Obl YHU(UIIMPOBAHO PErYyJIUPOBAI CTAaTyC U JIEATEIbHOCTh 3KCHepTOoB. OTCYyTCTBHE TAaKOrO 3aKOHA
CO3/1a€T HEKOTOPYIO HEOIPEIEICHHOCTh U PA3HOIJIaCUsl B TOJIKOBAHUHU MTPABOBBIX HOPM, KacaroIIUXCs
OKCIIEPTHOM JI€ATEIbHOCTH. B INpaBONPUMEHUTENBHON MPAaKTUKE 3TO MOXKET MPUBOAUTH K
BO3HHUKHOBEHHUIO KOJUIN3HH.

Bo-BTophIX, HegocTaTouHas KBanuukauusg U (WiM) mpodeccnoHanu3M HEKOTOPBIX KCIEPTOB
TaKXkKe SBISIOTCS mpoOsemoil. Hepenko BO3HMKAIOT cioyyau, KOIJa SKCIEpPThl HE 001aIaroT
JOCTaTOYHBIMU 3HAHUSIMH U ONBITOM B CBOEH OOJACTH, YTO MOXET NMPHUBOJUTH K HENPABUIbHBIM
BBIBOJIAM M HEJIOCTOBEPHBIM pe3yJIbTaTaM dKCIEPTU3bL. B 3TOl cBA31M HEOOXOAMMO pa3BUBATh CUCTEMY
0o0y4YeHHs U aTTeCTalluH SKCIIEPTOB, a TAKXKe MPOBOJUTH KOHTPOJIb KayecTBa UX pabOTHI.

B-TpeTrux, emie oHON MPoOIEeMOil SBIIETCS BO3MOKHOCTh BMEIIATENHCTBA B pa0OTY DKCIEPTOB
U BJIMSIHME CTOPOHHHMX MHTEPECOB HA PE3YJIbTaThl 3KCIEPTU3bl. BO3MOXKHOE NaBieHNs HA 3KCIIEPTOB U
MaHUTYJISAIUN ¢ Pe3yJbTaTaMHu UX PabOThl B HESAX JOCTHKEHUS OMPEICICHHBIX TOJUTHIYCCKUX WU
KOMMEpPUECKHUX IIesied. DTO TMOAPHIBACT HE3aBUCUMOCTh U OOBEKTUBHOCTH JKCIEPTHU3bI, a TaKKe
JIOBEpHEe K HEH COo CTOpOHBI obOmiecTBa. [[ns pemeHus 3ToMl mpoOsieMbl HEOOXOIMMO YCHIIMTH
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IOPUINYECKHE MEXaHM3Mbl TapaHTUM HE3aBUCUMOCTH JSKCHEPTHOIO COOOIIeCTBA, a TaKkKe
IIPELYCMOTPETH YTOJIOBHYIO OTBETCTBEHHOCTD 3@ BMEIIATEIBCTBO B AEATEIBHOCTD SKCIIEPTOB.

B-4eTBepThIX, CTOMT OTMETUTH MPOOJIEMY JOCTYIMHOCTH 3KCIEPTHBIX YCIYT Ui BCEX CIIOEB
HaceneHus. YacTo CTOMMOCTBH IIPOBENEHMS DKCIIEPTU3bl SBISAETCS 3HAYUTEIBHOM M HE BCEraa
JOCTYIHOW JJIsl IIMPOKOI0 Kpyra rpaaaH. JTO MOMKET CO3[aBaTh HEPAaBEHCTBO IEpel 3aKOHOM U
OrpaHUYMBaTh AOCTYH K IpaBocyauto. HeoOxoaumo pa3zpa®oraTe MEXaHU3MBbl IOCYIapCTBEHHOMN
MOJACPKKH U (PMHAHCUPOBAHUS IKCIIEPTHBIX YCIYT U1 TPAXKAAH C HU3KHM YPOBHEM JI0X0/1a, & TAKKE
MPEeIyCMOTPETh BO3MOXKHOCTh OECIIATHOTO HJIM JIbTOTHOTO TOJYYEHHUsI KCIIEPTHBIX 3aKIIOYCHUH B
OIIPEACICHHBIX CITy4asix.

B-naTeix, oHOHM 13 npo0ieM, ¢ KOTOPBIMH CTaJIKUBAIOTCS SKCIIEPThI B IIPAaBOBOM IIPOCTPAHCTBE
Poccun, sBisieTcss OTCYyTCTBHE OOOOILEHHBIX JAHHBIX, KACAIOLIUXCS SKCIEPTHOW JESITENbHOCTH.
Henocratok Takux maHHBIX 3aTpyJHsET OLEHKY 3((eKTHBHOCTH pabOTBI AKCHEPTOB, a TaKKe
pa3paboTKy M BHEIPEHUE HOBBIX METOJMK M MOJIXOAOB B 3KcmepTu3e. B 3Toil cBs3u Tpedyercs
CO3J1aBaTh OTKPBIThIE 0a3bl JaHHBIX 10 pe3yJIbTaTaM 3KCIEPTU3bI (KOHTEHT IKCIEPTHBIX 3aKITFOUEHHH).

[Ipobnembl, C KOTOPBIMH CTaJKHUBAIOTCS AKCHEPTHI, TPEOYIOT MPHHATUS MEP CO CTOPOHBI
roCyJapcTBa, BKIIIOYas pa3pabOTKy HOPMATHUBHBIX IPABOBBIX AKTOB, TOBBIIICHHE KBaTH(HKAIAN
9KCIIEPTOB M KOHTPOJIb 3@ JIEATEIbHOCTHIO JKCIIEPTOB, O0ECIEUYEHNE X HE3aBUCHMOCTH U pPaBHOM
JOCTYITHOCTH K SKCIEPTHOM OLIEHKH JJIsl BCEX CIIOEB HACEJIECHHUs, a TaKkKe cOOp 000OIIEHHBIX JaHHBIX
[0 HKCHEPTHON JeATeNIbHOCTU. TOJNBKO MPH YCIOBUM PELICHUs BBIIIEYKAa3aHHBIX MPOOJIEM MOYXKHO
TOBOPUTH O MOBBIIICHUN Y(PPEKTHBHOCTH U IOBEPHS K IKCIIEPTaM B MPABOBOM IpocTpaHcTBe Poccumu.

3akJIoueHue

Bormpoc o craryce 3kcnepra B mpaBoBOM IpocTpaHcTBe Poccum ocraeTcst akTyanbHBIM U TpeOyeT
JAJIBHENIIET0 M3Y4YEHMs. 3aKOHOJATENbCTBO M HAy4YHBIE MCCIEAOBAaHUS SBIISIIOTCS OCHOBOM JUIS
pa3paboTku HPPEKTUBHBIX MEXAaHHU3MOB MPHU3HAHUSA HKCIEPTHON KOMIIETEHLUMH M OINpeIeIeHUs
OTBETCTBEHHOCTH 3KCIIEPTOB Mepe 00IIECTBOM U I'OCYAapCTBOM.

OpnHuM 13 myTel pa3BUTHS CTaTyca dKCIepTa B IpaBoBoi cucteMe Poccun MOXKeET cTaTh akTHBHOE
HCIOJIb30BAHUE COBPEMEHHBIX HH(OPMAIMOHHBIX TEXHOJNOrHi. Bo3MOXHOCTH mpoBeneHus
yJlaJIeHHOW 3KCIIEePTU3bI, UCIIOJIb30BaHKE 0a3 TaHHBIX U AITOPUTMOB MOPSAAKA U MPABUI IPOBEACHUS
HKCHEPTHU3bl MO3BOJIAT MOBBICUTh APPEKTUBHOCTh M KAYECTBO IKCIEPTHBIX 3aKIIIOYEHMH, a TaKkKe
00ecneunTh UX JTOCTYIMHOCTh JAJIs HIMPOKOTO KPyra CeUalINCTOB U 00IeCTBEHHOCTH.

Takxe BaXKHO pa3BHBaTh Hay4yHbIe HCCJIEIOBAaHUS B OOJIACTU SKCIEPTHOU NEATEIbHOCTH, YTO
IIO3BOJIUT YJIYYIIUTh METOAOJOTMYECKUHI MIOAXO0X K IIPOBEAEHUIO DKCIIEPTU3BL.
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Abstract
The status of an expert in the legal space of Russia is an issue that requires comprehensive
analysis and study. In today's society, where law plays a key role, determining the status and role of
an expert is an integral part of the development of the legal system. The issue of the legal status of
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an expert covers a wide range of issues - from determining the criteria for recognizing expert
competence to the duties and responsibilities of an expert to society and the state. Currently, in
Russia, the status of an expert is directly regulated by several regulations, including the Civil
Procedure Code of the Russian Federation and the Federal Law “On State Forensic Expert Activities
in the Russian Federation”. However, despite the existence of legislative acts, issues related to
determining the status of an expert remain open and require further study and development by the
scientific community.
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AHHOTAIIUA

3amura rocyJapCTBEHHbIX MHTEPECOB CErOJIHA CTAHOBHUTCS OJIHOM W3 Ba)XXKHEMIIMX 3a1ay
o0ecrieYeHrsl CyBepEeHUTETa CTpaHbl. B 3T0ii CBSI3M B YCIOBHSIX TNIOOANBHOW TypOYJICHTHOCTH
OIIOpa Ha MEXAYHAPOIHOE MIPABO B PEHICHUH KOH(MDINKTOB MEXITy CTpaHAMU CTAHOBUTCS OJTHOMN
13 HanOoJiee BaXKHBIX 3a/lad MEXIYHApOJHOW MOJUTHUKH B cepe mpaBa. DTO HCCleAOBaHUE
MOCBSIIIEHO CHCTEMAaTU3allud U 0030py MPAaKTUKH NMPUMEHEHHs] CBEPXHMIIEPATUBHBIX HOPM B
MEXIYyHapOAHOM IIpaBe, B YAaCTHOCTHU, B KOMMepYeckoM apoOutpaxke. llenb wuccnemoBanus
3aKJIFOYAETCSA B CUCTEMATU3alMU CYIIECTBYIOIIMX MPAKTUK U 3aKOHOJATEIIbHBIX MPELEICHTOB B
4acTH KOMMEPYECKOTo apOUTpa)ka U HUCIOJIb30BAHUS CBEPXUMIIEPAaTUBHBIX HOPM B 3TOM cdepe.
OcHoBHbBIE pe3yNbTaThl HCCIEAOBaHUS, OONAJAlOIINe TEOPETUYECKOM U MPAKTHUECKOM
3HAQYMMOCTBIO, BKJIIOYAIOT: YyKa3aHWE Ha TO, YTO Xapaktep Hu (OpMBI TPUMEHEHUS
CBEPXMMIIEPATUBHBIX HOPM PA3JIMYHBI B 3ABUCUMOCTH OT CTPAaHbI U PETHOHA; OXapaKTePHU30BAHBI
OCHOBHBIE POCCHUHCKHE HMMIIEPATUBHBIE HOPMBI, JAHO OMHCAHWUE MPAKTUKU UX MPUMEHECHHUS U
MPAKTUKHU MTPUMEHEHUS UMIIEPATUBHBIX HOPM JPYTMX IOCYJIAapCTB K POCCUHMCKUM PE3UICHTAM.
[IpoGnema ycTaHOBIEHUS COEPKAHUS CBEPXUMIIEPATUBHBIX HOPM, PUMEHEHUS JaHHBIX HOPM
MEXIYyHApOAHBIM  KOMMEpPUYECKHMM  apOuTpakeM HE 3aKpeIuieHa 3aKoHOoJaTelieM B
COOTBETCTBYIOIIMX HOPMATUBHO-TIPABOBBIX aKTaX, a TAK)Ke HE HaIUIa MOJPOOHOT0 OTPAKEHUSI B
MPAaKTUKE BEAYIINX apOUTPaKHBIX HHCTUTYTOB. OUEBHIHO, YTO B JAJIbHEHIIIEM CIICIIUAINCTAM B
JTaHHOU 00J1aCTH HEOOXOAMMO Oy IeT MPOJIeNaTh OOMBIIYI0 padOoTy B LENSIX pa3pemieHus CIIOPHBIX
CUTyaIMil KacaTeJIbHO TTOHMMAaHUsI M MPUMEHEHUS CBEPXUMIIEPATHBHBIX HOPM apOUTpaxeM H
BBIPAOOTKH €IMHOMN, YETKOUW ¥ MOTHOIICHHOW MTO3UIIMH 10 TTOCTaBICHHOU MPOOIeMaTHKeE.

JJ1st DMTHPOBAHMS B HAYYHBIX HCCIEI0BAHUAX
PzaeB P.I'. CBepxuMmiepaTuBHBIE HOPMBI M MEXKITYHAPOAHBIH KOMMepueckuii apourpax //
Bompocsr poccutickoro u MexayHapoanoro mpasa. 2023. Tom 13. Ne 6A. C. 230-238. DOI:
10.34670/AR.2023.94.39.033

KuaroueBble ciioBa
MexnyHapoaHOE MpaBO, KOMMEPYECKUI apOUTpak, YaCTHOE MPaBO, CBEPXUMIIEPATHBHBIE
HOPMBI, apOUTpax.
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Beenenue

B coBpeMeHHOM MeXIyHapOJHOM YaCTHOM IIPaBe CYIIECTBYET 0c0o0asi rpymma HOpM, H3BECTHBIE
KaK CBEPXUMIIEPATUBHbBIE HOPMBI, POJIb KOTOPBIX CBOJUTCS K OOECIEUEHUIO 3alUThl 0CO00 BaXKHBIX
MHTEPECOB 00LIECTBA U FOCY1apCTBa Ha MEKIyHapoAHOM apeHe. HeBO3MOXKHO HE OTMETHUTb, UTO TaKue
HOPMBI YUYUTBIBAIOTCS MEXKIYHAPOJHBIM KOMMEPUYECKHUM apOUTpaskeM, pOJib KOTOPOTO BEJHKa B
MEXIyHapOJAHON YaCTHONPABOBOM JEATEIBHOCTH U JACSITEIBHOCTh KOTOPOTO 3aKJIOYacTcs, B
OCHOBHOM, B Pa3pelICHUH CIIOPOB, BOSHUKAIOUIMX U3 MEKIYHApOJHBIX KOMMEpYECKUX caenok. IIpu
pa3peleHnN KOMMEPYECKUX CIIOPOB MOTYT BO3HUKHYTbH OIIPEJEIICHHBIC 3aTPyIHEHNUS, B YaCTHOCTH, B
chepe NpU3HAHUS M TPUBEICHHUS B HCIOJIHEHUE PEIICHUS TPETEHCKOro CyJa Ha TEPPUTOPUHU
HMHOCTPAHHOTO rocyaapcTBa. OJJHUM U3 IIUPOKO PACIPOCTPAHEHHBIX OCHOBAHUH /JIsl OTKA3a SIBIISETCS
IPOTUBOpEUHE MyOIMYHOMY HOPSAKY, K KOTOPOMY MOKET IPUBECTU HEITPUMEHEHHE apOUTpakeM TexX
CaMbIX CBEPXUMIIEPATUBHBIX HOPM.

OcHoOBHAA 4aCTh

BaxHO OTMETHTH, YTO HCHOJB3YIOTCS pa3iMyuHble TEPMHUHBI JUIsi 0003HAUYEHUS JAHHBIX HOPM.
Cornacno 4. 1 ct. 9 Pernamenta EBponapiamenta u Cosera EC Ne 593 ot 17 sauBapst 2008 roga «O
IpaBe, NPUMEHUMOM K JIOTOBOPHBIM 0053aT€IbCTBaAM», CBEPXUMIIEPATUBHBIE HOPMBI — 3TO
MOJIOXKEHHUS, COOIOZICHHE KOTOPBIX MPU3HAHO IOCYAapCTBOM B Ka4eCTBE MMEIOIIETO CYIIECTBEHHOE
3Ha4YeHUE JUId OXpaHbl ee MyOIMYHBIX HHTEPECOB, TAKMX KaK MOJUTUYECKOE, COLMAIBHOE WU
SKOHOMMYECKOE YCTPONCTBO, B TAKOM CTENEHM, YTO OHH MOJJIekKAT MPUMEHEHUIO K JII000H CUTyaluu,
MOANAaJaoNIe Mo UX JIeHCTBUE HE3aBUCUMO OT TOTO, KaKOe MPaBO B MHOM Cllydae IMOJIeKano Obl
npumenenuto [Regulation. .., 2008].

B cootBerctBuu ¢ cr. 1192 nelictByromen penakuuu I'paxnanckoro Konekca Poccuiickoit
Oenepanun (nanee — ['K PD) onn Ha3pIBalOTCS «HOpMaMu HEMOCPEICTBEHHOTO NMPUMEHEHUs . s
YCTaHOBJICHUSI ONpPENEICHUs] TaKUX HOPM B 3aKOHOJATENbCTBE 3apyOekKHBIX T'OCYAApPCTB FOPUCTHI
npuberalT K ClIeaylomuM (HOpMYyITUPOBKaM: «IIpeobialaroliie HUMIEpaTUBHbBIE IOJIOKEHHSD
(overriding mandatory provisions), «stopratomecss Hopmb»  (Eingriffsnormen), «HopmbI
HeoOxoaumMoro npumeneHus» (norme di applicazione necessaria). MlurepecHo, 4TO B JOKTPHHE U
cyneOnoit  mpaktuke  Poccuiickoit =~ ®demepanuu  dyamie  BCEro  MPUMEHSIETCS  TEPMHUH
«CBEpXUMIIepaTUBHbIE HOPMBD». [I09TOMY 1 B 1aHHOM cTaThe MbI Oy1eM 0003HaYaTh TAKUE MTOT0KEHUS
KaK «CBEpXMMIIEPATUBHBIE HOPMBI» JJsi OOECleUYeHUs €AMHOOOpazus B IOHMMAHUM IPaBOBOM
MIPUPOJBI 3TUX HOPM.

BcnenctBue HenmpuMeHeHUsl TaKOW TPyNIbl HOPM PElIeHUs HHOCTPAHHBIX TPETEHCKUX CYA0B IO
YaCTHOIPABOBBIM CIIOpaM MOPOH HE MOTYT OBITh MPUBEIEHBI B UCIOJHEHHE HA TEPPUTOPUU JPYTrOro
MHOCTPAHHOTO IOCY/JapCTBa, TaK KaK 3TO MOXET (HO HE BO BCEX CIIy4asx) MOPOJAUTH POTUBOPEUNE
nyOIMYHOMY MOpPSAKY TaKoro rocyaapcrBa. B maHHoi pabGore OynyT HpoaHaIM3UPOBAHBI Kak
IIpaBoOBasi MPUPOA, IOHIATHE, TIPU3HAKU CBEPXUMIIEPATUBHBIX HOPM B 3aKOHOJaTeNbcTBE Poccuiickoit
Oenepannu 1 3apyOEKHBIX CTPaH, TaK U UX POJib, a TAK)KE 3HAUEHUE B JIEATEIHHOCTH MEXIyHAPOAHOTO
KOMMEpUYECKOTo apouTpaxa.

VY mo6oro rocynapcrBa, TO €CTh CYBEPEHHOIO IMyOJHMYHO-IIPABOBOTO OOpa30BaHMs, MMEIOTCS
oTpesiefieHHbIe MHTEPEChl, UMEIOLIMEe OCOOyI0 BaKHOCTh M MOJUIeXkallne 0co0oil oxpaHe, YTo U
00yClIaBIMBAEeT CYLIECTBOBAHUE CBEPXUMIIEPATUBHBIX HOpM. CBepXuMIepaTUBHBIE HOPMBI, B
YaCTHOCTH, UMEIOT Clie/Iyrolue npuszHaku [Axmerosa, 2017]:

Super-imperative rules and international commercial arbitration
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— SIBNIAOTCS HOPMAaMM HALIMOHAJIBHOTO 3aKOHOATEIbCTBA TOTO WJIM UHOT'O FOCYapCTBa;
— JIuMUTHPYIOT HE TOJBKO aBTOHOMHIO BOJIM COOTBETCTBYIOIIMX CTOPOH, HO TaKXe BbIOOp IpaBa
COIIACHO KOJUIM3UOHHBIM HOpMaM.

Uto0bI ri1y0ske MOHATH CYyTh CBEPXUMIICPATUBHBIX HOPM, HYKHO YYUTHIBATh, YTO TPAJUIIMOHHBIHA
MEXaHU3M [JIEHCTBUSI KOJUIM3UOHHOTO PpEryJIMPOBaHUs MPEIyCMaTPUBAET MOPSAIOK OIPEACICHUS
MIPUMEHUMOTO MIPaBa, KOTOPBIM HE 3aBUCUT OT BOJIM YYACTHHUKOB COOTBETCTBYIOIIETO OOIIECTBEHHOTO
OTHOIIEHHUS, a TAK)KE FOCYAapCTB.

Crnenyer y4yecTb, YTO yKa3aHHBIM MOPSAOK MMEET 3HAYUTEIBbHOE C TOUKHM 3PEHHUS yYaCTHUKOB
MEXIyHapOAHOr0 000pOTa MPEUMYIIIECTBO, & UMEHHO, MpeIcKa3yeMocTh. [Ipy 3TOM He UCKITI0UYEeHO,
YTO B HEKOTOPBIX CIIy4asX pPe3yJIbTaT, BO3HUKAIOUIMI BCIEACTBUE PEANM3alUU 3TOIO0 MEXaHU3MA,
OyZeT He COOTBETCTBOBATh HHTEPECAM CTOPOH.

To ecTb MOXKHO 3aKJIIOYHMTh, YTO HECMOTPS Ha BIIOJIHE SICHBIE M ONPEJECIIEHHbIE HOPMAaTHUBHBIE
[paBuiia, X MPUMEHEHUE BCE JK€ MOYKET MPUBECTH K HEMPUEMIIEMOMY pe3yiibTaty [3acemkosa, 2015].

Tem He MmeHee, yxke B XX BEKE yCWIMJIACh KOHILIEMIIMS, COIVIACHO KOTOPOH MpHU ONpeleseHUU
MPUMEHUMOTO TIpaBa HEOOXOJMMO PUHIMATh BO BHUMAHHE:

— CyTb COOTBETCTBYIOIIETO OOIIECTBEHHOTO OTHOIIICHHS,

— MHTEPECHl YYACTHUKOB JIaHHOT'O OTHOLLEHMUS,

— €ro CBA3b C Pa3IMYHBIMU I'OCYIapCTBaMM, BKIIIOUAsi HHTEPECHI, KOTOPHIE 3AJI0KEHBI B T€X WJIU

MHBIX HOpMax MPaBOBbIX CUCTEM YKa3aHHBIX I'OCY1apCTB.

OnucanHas Beime Tpancopmamuss 0OYCIOBICHA MPEUMYIIECTBEHHO MPOHUCXOISIIUMHU
MHTErPAllMOHHBIMU  IIPOLIECCAMH, KOTOpBIE MpPENIoJiaraloT, 4YTO MHOXECTBO COBPEMEHHBIX
IIPABOOTHOLICHUN TaK WM MHAYE COJIEPKAT MHOCTPAHHBIE FJIEMEHTHI, YTO 0OBACHIET HEOOX0IUMOCTh
ISl TIPABOIPHMEHUTENST MHMBUAYAIbHO MOIXOJUTh K KaKIOMY MPAaBOOTHOLICHUIO [3aceMKoBa,
2016]. MoxHO, B YACTHOCTH, TPHUBECTH MpPUMEp, KOIJA OpraHu3alys, KOoTopas Obuia
«3aperucTpupoBaHa POCCUUCKUMU JIMIIAMH Ha 0. ['epHCH, 3agBIISIET B aHTJIMKACKOM CyJie TpeOOBaHUE K
CBOEMY €IMHOJIMYHOMY HCIIOJIHUTENBHOMY OpraHy, Haxonsduemycs Ha tepputopun Poccum, o
BO3MEILEHNH YOBITKOB, BBI3BAaHHBIX Pa3IMYHBIMU CHEKYJIATUBHBIMH ACUCTBUSAMH Ha JIOHIOHCKOM
Oupe METaJUIOB, Ha OCHOBAHWM HapyLIEeHUs OOS3aHHOCTEH AMPEKTOpa COIJIACHO AaHIJIMHCKOMY
npaBy» [MexnyHapoaHoe yactHoe npaso, 2011].

Takum 00pa3oM, U3 H3JIOKEHHOTO CIEeAyeT, 4YTO B HACTOSIIEe BpeMs He IpeCTaBIIseTCs
BO3MOXKHBIM ~PYKOBOJCTBOBAThCSl JIMIIb OAHOM BBIOpaHHONW MO0 OMpEAENeHHON COrjacHoO
KOJUIM3MOHHBIM HOpMaM IMpaBoOBOM cucTeMoil. Buautcs ’kenareinbHbIM NPUHHMATh BO BHHUMaHUE
HOPMbI Ppa3IMYHBIX TPABOBBIX CHUCTEM, TaK WM UWHA4Y€ CBS3aHHBIX C COOTBETCTBYIOLIUM
npaBooTHomIeHUEM. CyThb CBEPXMMIIEPATUBHBIX HOPM COCTOMT B IIOMCKE KOMIIPOMHCCA MEXIY
YKa3aHHBIMH BBILIE LIEHHOCTSMH.

Urto kacaeTcsi CBEpXHMMIIEpAaTUBHBIX HOPM B Poccuiickorn deneparuu, HEOOXOIUMO OTMETHTH
ClIeIyIolIee.

Cornacno nyHKTy 1 crateu 1192 I'paxganckoro konekca Poccuiickoit denepanuu (1anee Takxe
— 'K P®) nHopMEI pazaena, nocssieHHoro B I'K P® Bonpocam MexyHapOIHOTO 4acTHOTO IIpaBa, He
3aTparuBalOT OPUIUYECKYIO CUITy UMIIEpAaTUBHBIX HOPM HallMOHAIbHOTO IpaBa Poccuu, KoTophie B
CHIIy YKa3aHUS B JAHHBIX UMIIEPATUBHBIX HOPMAaX WM B CBA3H C UX 0COOBIM 3HAUEHHUEM, B TOM YHCIIE
JUISL pealin3aliy MpaB U OXPaHsIEMbIX 3aKOHOM MHTEPECOB COOTBETCTBYIOIIMX YYaCTHUKOB 000pOTa,
PETYyJIMPYIOT COOTBETCTBYIOIIME OTHOIIEHUS HE3aBUCUMO OT IOJUIEXKAIIEro NPUMEHEHUIO IIpaBa
(HOPMBI HEMOCPEICTBEHHOT'O PUMEHEHHS ).

N3 W310)KE€HHOTO HEMOCPECTBEHHO CIIEyeT, YTO CBEpPXHMIIEpaTUBHBIMU B Poccuiickoi
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Oenepanuu ciaeayeT CYUTATh HOPMBI B CIICAYIOIIUX CIydasx:
— B HUX camMuX nMeeTCcsl COOTBETCTBYIOIIEE YKa3aHHe, TH00
— OHHM HMEIT 0cob0oe 3HaueHHE B COOTBETCTBHHM C YCMOTPEHHEM CyAa WIHM CIOKUBIICHCS
IIPaKTUKOM.

["'oBOps 0 HEMOJHOM ONpeneIeHHOCTH (POPMYIUPOBKH «MMEIOT 0C000€ 3HAaYeHHE», He0OXO0IUMO
o0paTuTh BHUMaHUE Ha TO, YTO MOCJIC HEE B HOPMATUBHOM TEKCTE (PUTYPUPYIOT CIIOBA «B TOM UHUCIEY,
YTO YKa3bIBA€T HA YCIOBHYIO OTPAaHMYEHHOCTD IIPEIEIIOM «0CO00T0 3HAYCHHSD ¥ TEM 00Jiee Ha TO, YTO
3Ta (POpMYIMpPOBKA HE HMCUEPIBIBACTCS OOECIICUCHUEM TpPaB U OXPaHSEMbIX 3aKOHOM HHTEPECOB
COOTBETCTBYIOIIMUX YYACTHUKOB 000pOTa.

CornacHo nyHkty 2 crarbu 1192 I'pakmanckoro koaekca Poccuiickoit @enepamnuu, B cirydae
MIPUMEHEHUS] HOPM HAIMOHAJIBHOTO MpaBa KaKoro-i1mbo rocyiapcTsa corjiiacHo HopMmam paszaena Vi
I'K P® cyn BrpaBe ydecTb MMIIEpAaTUBHBIE HOPMBI IIpaBa APyroro rocyapcrsa, MMEKOUIETO TECHYIO
CBSI3b C TPABOOTHOIIEHHWEM, E€CJIM COTJIACHO MpaBy ATOr0 TOCYAApCTBAa TaKU€ HOPMBI SIBISIOTCS
HOPMaMH HEMOCPeACTBEHHOro mpuMeHeHus. CyJ B ykazaHHOM ciy4ae 00si3aH MPUHATh BO BHUMAaHUE
Ha3HAYCHHE U XapaKTep TaKUX HOPM, a TAKXKe MOCIEICTBUS MX MPUMEHEHHUS WIM HEPUMEHEHUS,
KOT/Ja Cy/Jl peIlaeT, CIeAyeT JIM €My IPUMEHATh TaKMe HOPMbI HHOCTPAHHOTO TIpaBa.

B kauectBe mpumepa rocyaapctBa, ¢ KOTOPbIM MOTYT OBITh TECHO CBSI3aHBI MPABOOTHOILIEHUS,
MO>KHO MPUBECTHU CTPaHy — MECTO MCIIOJIHEHHS TOTO WJIK HHOTO IOTOBOPA.

B paznmunbIx 3apyOeKHBIX TOCYAApCTBaX CBEPXUMIIEPATUBHBICE HOPMBI OIPEACISIOTCS I10-
pazHomy. Tak, nanpumep, roBops o lIBeiiapuu, Bepxosusiit Cy1 JaHHOTO TOCyJapcTBa OTMEYAET,
YTO CBEPXUMIIEPATUBHBIE HOPMBI SIBISIOTCS HOPMaMH, «3alUIIAIOIIMMU Haubosiee 3HAYUMBIC
HHTEPECHl TOCYAapCTBa, OTACIbHBIX KaTeropuil JIMI[, a Tak)ke Bcero obmiectBa B 1enom» [Biichler,
2001].

BepxoBubiit Cyn UYexun ykas3pIBaeT, YTO «CBEPXUMIICPATUBHBIMH SIBJISIFOTCS TIOJIOKEHUS,
HMMEIOIINE OCHOBOIOJATAIOIIee 3HAUeHHUE ISl TOCYIapCTBa, U, B YaCTHOCTH, HOPMBI, 3aKPETUISIOIHNE
OCHOBHBIE TIpaBa W CBOOOMBI, a TaKXe JIEMOKPAaTHYECKHE IIEHHOCTH, COCTABJISIONINE OCHOBBI
npasomnopsiika Yexum» [Sadowski, 2010].

B I'epmanuu cyn o aeny Piloten onpenenu, 4to cBepXUMIEpaTHBHBIMH HOPMaMH SIBJISTFOTCS T€
HOPMBI, PETYJIUPOBAHUE KOTOPHIX «HAMPABIICHO HA PEATN3aLIUI0 COIIMAIBHON, a TAKKE SKOHOMUYECKOM
MOJINTUKU TOCYIapcTBa (HE3aBUCUMO OT TOTO, SIBJISIFOTCS JIM OHU HOPMaMH YaCTHOTO WJIH MyOJIIMYHOTO
MpaBa), ¥ BO3JICUCTBYIONINE HA TPAHCTPAHUYHBIE YACTHOTIPABOBBIC OOIIECTBEHHBIC OTHOIICHHUS ITyTEM
COOTBETCTBYIOIIMX 3aMpPETOB, a TAK)KE Pa3pelialoux OroBOPOK (TP YCIOBHH, YTO TAaKHE HOPMBI
MIPUHSATHI B TIEJISX 3alIUThI HE TOJIBKO YaCTHBIX, HO M IMMyOJIMYHBIX HHTepecoB)» [BAG, 1992].

B nanmmonansHOM 3aKkoHOMaTenbeTBa PecmyOmuku Kopest, a Takxke B cyzieOHoM npakTuke B Kanane
(mpoBuHIM KBeOek) 1o cBepxXuMIlepaTUBHBIMA HOPMaMH ITOHUMAIOTCS, KaK MPABUIIO, TAKHE HOPMBI
HallMOHAJIBHOTO TIPaBa, KOTOPHIE Ha OCHOBE WX 0OCOOOr0 Ha3HAYEHUS MOMJICkKAT MPUMEHEHHUIO K
COOTBETCTBYIOIIUM OOIIIECTBEHHBIM OTHOIICHUSIM HE3aBUCUMO OT HOpM npuMeHumoro mpasa [Conflict
of Laws Act, 2001].

B aT10i1 cBSI3M 0TMEYaeTcCs, UTO MPUBEACHHBIC BBINIE 3aKOHOIATEIBHBIE U Cy/Ie0HBIC ONIPECIICHHS
TIOHSATHS CBEPXUMIIEPATUBHOW HOPMBI HE MO3BOJSIOT HCYEPIBIBAIOINM 00pa3oM Ie(UHHPOBATH
paccMarpuBaeMoe sBieHre. OCHOBHAs KPUTHUKA JaHHBIX ONpPENENIEHU COCpeAoTOYeHa Ha TOM, UYTO
CBEPXUMIIEPATUBHBIE HOPMBI B TIPEUIOKECHHBIX (DOPMYITHPOBKAX MaJl0 YeM OTIMYAIOTCS OT
MMIIEPATUBHBIX HOPM, ITPU TOM, YTO MOCIIEAHIE TaK)KE€ UMEIOT BaXKHOE 3HaYCHHE ISl HALIMOHAJIBHOTO
MpaBoIIOpsiiKa, 00IIECTBa U 00eCIIeYeHHs] HHTEPECOB IOCy1apCcTBa.

OnpeneneHnpie MPoOIeMbl ¢ NeUHUIIUSAMUA CBEPXUMIICPATUBHBIX HOPM BO3HUKAIOT U B TIPaBe
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EBpomneiickoro Coro3a.

Tax, B Pernmamente Pum | (ctathst 9) peub uieT o CymecTBEHHOM 3HAUEHUU CBEPXUMIIEPATUBHBIX
HOPM MMEHHO JUIsl TOCYAApCTB, TO €cTh wieHoB EBponeiickoro Coro3a.

OpHaKo B 9TOH CBS3U HE CTOUT 3a0bIBATh O JOCTATOYHO IIMPOKOM IIPEIMETE PETYIUPOBAHUS ITPaBa
EBporneiickoro Coro3a, B TOM uucie, B YaCTH 3allIUTHl MMyOJWYHOTO MHTEpeca (Hampumep, 3alluTa
koukypennun) [Consolidated version of the Treaty on European Union, 2012].

bonee Toro, 1aHHBIM NpeaMET PETyJUPOBAHUS SBISETCS AUHAMUYHBIM U JBUXKETCS B CTOPOHY
pacimpeHus B myOJIMYHOM cdepe, HanpuMep, B 001aCTH SKOJIOTHYECKOTO peryaupoBanus. Peus unuer,
pazymMeercs, O psd€ NPOEKTOB PErJIAMEHTOB, pPEATM3YIOIIMX IOJIOKEHUS «3EJICHON CHEIKHU»
Espomneiickoro Coro3a [Proposal for a Regulation of the European Parliament, 2021].

[TpuBeneHHOE BBILIE MOJOKEHUE periaMeHTa Pum |, kak U3BECTHO, TOBOPUT JIMIIL O 3HAYEHUU
CBEPXMMIIEPATUBHBIX HOPM IPUMEHUTEIBHO K HMHTEpECaM IOCYAApCTB, K YUCIY KOTOPBIX TEOPHUS
rocyJapcrBa, MeXIyHapOJIHOE MPaBO, a TAK)KE UHbIE OTPACIEBbIEC IOPUINYECKUE HAYKH HE OTHOCST
EBponeiicknii Coro3.

OpnHako B JOKTpUHE W CyAcOHOHM mMpakThke ObLIa BBHIpAOOTaHA IMO3WIUS, COTJIACHO KOTOPOM
COOTBETCTBYIOILIME HOPMbI, HalpaBJeHHbIE Ha 3alIUTy yOnuuHoro uHtepeca Esponeiickoro Coro3sa,
TaKkKe MOTYT NPU3HABaThCs cBepxuMmeparuBHbiMu [Plender, 2001].

Janee HEoOXOOUMO OIEHUTH 3HAUYEHHE MPOOJIEMbl MPUMEHEHHUs CBEPXHUMIIEPATUBHBIX HOPM B
MEXAYHapOAHOM KoMMepueckoMm apOutpaxe. Kak ykaspiBaer A. ['yaman, mnpumepno 90%
TPaHCTPaHUYHBIX KOHTPAKTOB BKIIOYAIOT B ceOs apOuTpaxkHbie oropopku [Guzman, 2000]. Mexy
TeM B apOUTpa)ke, KaK U B TOCYJJapCTBEHHBIX CyJax, BIIOJIHE MOKET BCTAaTh BOIPOC MPUMEHEHUS TEX
WM UHBIX HOpM. Ho, B oTiinuMe OT rocynapcTBEHHBIX CYAOB, apOMTphl (hOpPMaANbHO HE CBS3aHbI
0053aHHOCTBIO TPUMEHEHUS CBEPXUMIIEPATUBHBIX HOPM, TaK Kak apOUTpaxk sBISETCS
HErocy/IapCTBEHHbIM HMHCTUTYTOM I10 Pa3pelIeHHIO CIIOPOB U HE 00s3aH OXpaHATh MPABOIOPSIOK
rocy/1apcTBa, B KOTOPOM OH HaXOAUTCs (TOCTOSTHHO JA€MCTBYIONINI) UITM pacCMaTpUBAET CIOP.

PabGoueit rpynmoit Komuccun mo kKomMmepyeckoMy IMpaBy M IpakTHKe ObUIM pa3pabOTaHbI
PEKOMEHIALlNNY BBISBICHHUS IIpaBa, IPUMEHUMOTO K MEXKIAYHAPOJHBIM KOHTPAKTAM.

JlaHHbIli JOKYMEHT, B YaCTHOCTH, IIpelycMaTpuBajl HEOOXOAMMOCTh YyueTa apOuTpamu
CBEPXUMIIEPATUBHBIX HOPM CTPaHbl, UMEIOIIEH TECHYIO CBSI3b C COOTBETCTBYIOLIMM JOTOBOPOM JINOO
CTOPOHAMH, a TaK)Ke rOCYapCcTBa — MECTa MCIoHeHus perenust [Baniassadi, 1992]. Oxanako naHHbIe
PEKOMEHALMU B UTOTE HE ObUIN MPUHSTHI.

Paccyxmast 0 mpakTHKe MEXKIyHapOIHOTO KOMMEPUYECKOTo apOuTpaska, Mbl HE MOXKEM OOONTH
cTopoHo# Takue ncrouHuku Kak [punnunet YHUAPY A 2010 r. (Ha Tekyuuii MOMEHT NPUMEHSIOTCS
[Tpuauune! B penakunu 2016 roga, oAHAKO pelleBaHTHAs NPAKTHKA CIIOKUJIACh NMPU NPUMEHEHUU
penakimu 2010 roga), a taxke ['aarckue npunimmnel 2015 . [[Ipunimner Beidbopa npasa, 2015]. B
YaCTHOCTH, MYHKT 5 cTath¥ 11 mocienHero JOKyMEHTa COJIEPKUT MOJIOKEHUE, COrIaCHO KOTOPOMY
JAaHHBbIE TPUHLUIBI HE MPEMsITCTBYIOT MPUMEHSTh JUOO MPUHUMATh BO BHUMaHHUE apOUTpaMu
COOTBETCTBYIOINE CBEPXUMIIEPATUBHBIE HOPMBI TOI'O UM UHOTO TOCYJapCTBA.

Yro kacaercs [Ipunnunos YHUJIPYA, B KOMMeHTapusx K JaHHOMY JOKYMEHTY CKa3aHO, 4TO
apOuTpbl 00s3aHBl NPUHUMATh BO BHHMMAHHE CBEPXMMIIEPATHUBHBIE HOPMBI, KaK MHUHHMYM,
rocy/lapcTBa, Ha TEPPUTOPUU KOTOPOTO COOTBETCTBYIOUIEE pEIICHHE JOHKHO ObITh IMPU3HAHO U
ucnoxaeno [UNIDROIT Principles, 2010].

JIroOOTIBITHBIM JTOKYMEHTOM B paccMaTpUBaeMOM Bollpoce siBisercs: Pesomonust Acconuanuu
MexayHapoaHoro mpaBa Ne 6/2008 «OO0 yCTaHOBJIEHHHM COACp)KaHUS MPUMEHUMOTO TIpaBa
MEKIyHapOIHBIM KOMMepUYeckuM apouTpakem» [International Law Association, 2008].
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[Tynkt 13 yka3aHHOW PE3OJIOIUK IPEIyCMaTPUBAET, YTO COOTBETCTBYIOUIHE apOUTPhI UMEIOT
MPaBO MCCIENOBATh BONPOC NMPUMEHEHUS TEX WIM WHBIX MMIICPATHBHBIX HOPM B TOM YHCIE TPHU
OTCYTCTBHUH yKa3aHHUs CTOPOH, TO ecThb eX Officio.

['oBOpsT HEMOCPEICTBEHHO O TMPAKTUKE apOUTpaxkei, ciemayeT paccMoTperh aemo Ne 8528
Apb6utpaxxa MTII [ICC Award, 2000]. B manHoM jaene cyna 3aKIIOYHI, YTO CBEPXHMIICPATHBHBIC
HOPMBI TMOJJICKAT MPUMEHEHUIO, HECMOTPSI Ha TO YTO CTOPOHBI BHIOpalM MIBEWIIAPCKOE NPaBO B
KayecTBe mpuMeHuMoro. Cy cocnaicsi Ha KpUTEPHA TECHON CBS3U C TOCYIapCTBOM, YCTAaHOBUBIIUM
COOTBETCTBYIOLIEE [I0JI0KEHUE, a TaKxe Ha KpUTepui ydera IIOCJIEICTBUU
MPUMEHEHHS/HETPUMEHEHHSI COOTBETCTBYIOIIEH HOPMBI.

ApOutpax mpu DKOHOMHUYECKOH mnamare Uexuw B aHAJIOTUYHOM JIelie yKasaj, 4TO TEeKyllee
MOJIOKCHHUE TCOPHH U MPAKTUKH JAPYTUX TOCYAAPCTB, a TAKIKE MEXKTyHAPOIHBIE JOTOBOPHI (HAIPUMED,
[Maarckasi KOHBEHIIMS O TMpaBe, IPUMEHUMOM K areHTCKUM JioroBopam 1978 r., Pumckas koHBeHUIUS
1980 r. 1 Jp.) MOATBEPKAAOT HEOOXOIUMOCTh TPUHATHS BO BHUMaHUE CBEPXUMIICPATHBHBIX HOPM
TpeThux rocymapcts [Arbitral Award, 1995].

[TpuBeneHHBIC JOKYMEHTHI, XOTSI OHU M HE MPUMEHSIOTCS K apOUTPaKy, BCE K€ WLTIOCTPUPYIOT
KOHCEHCYC 10 yKa3aHHOMY BOIIPOCY, OTMETHII CY/I.

Ho Bce xe, ecnu Ta WM WHas CBEPXUMIEpAaTHBHAs HOpPMa HE HMEET TECHOM CBS3H C
COOTBETCTBYIOIIEH TEPPUTOPHEH, OHa He moytexuT npumerenuto [ICC Award, 1990].

B pesynbrare, Kak MpelCTaBISACTCS, MPEHMYIIESCTBCHHBIM SIBIISICTCSI B3IUISA[ Ha NPUMCHEHHE
apOUTpaKaMu CBEPXUMITEPATHBHBIX HOPM, COTJIACHO KOTOPOMY apOUTPBI OTHOCUTEIHHO CBOOOTHBI B
OTIpe/ICTICHUU MPUMEHUMBIX CBEPXHMITCPATHBHBIX HOPM. OHAKO WX MPUMCHEHHE SIBIICTCS OTHIOJb
HE MTPOU3BOJBHBIM, a TOJIKHO YUUTHIBATh, B IEPBYIO OYEepPEb, HATUYHE HIIM OTCYTCTBUE «CIIEUATbHON
ces3u»  (special connection theory). TlosuTuBHOW dYepTOW MAaHHOW TEOPUH SBJISETCS TO, YTO
MPUMEHCHHE TOW WJIM WHOH CBEPXHUMIICPATHBHOW HOPMBI ONPEACISCTCS WHIUBHIYAITHHO
MPUMEHHUTEIHFHO K KaXIOMY CIIOPY, HETAaTUBHONW — OTCYTCTBHC SICHBIX M OIPEICICHHBIX KPUTCPUCB
BBISIBJICHHSI TECHOM CBSI3U.

3akiroueHue

Takum 00pazom, B MEXIYHApOJAHOM YaCTHOM IIPaBE BBLAEISAETCA Oco0asi KaTeropusi MpaBOBBIX
HOPM, M3BECTHAs KaK «CBEPXUMIIEPATUBHBIE HOPMBD», KOTOPBIE NPUMEHSIOTCS MIPU PETYJIUPOBAHNN
TPAHCIPAHUYHBIX YACTHOIIPABOBBIX OTHOIIEHHI. HEBO3MOKHO HE yUUTHIBATh UX 3HAYECHHE U, 110 CYTH,
rJ100anbHOE BIMSHUE Ha JESATENIbHOCTh MEXIYHApOJHOTO KOMMepueckoro apoutpaxa. CylIHOCTh
JAHHBIX HOPM CBOJUTCS K TOMY, YTO OHM HaIpaBJeHbl HAa 00eCreueHue 31U Tl OCHOBOIOIAraloIuX,
(byHIaMEeHTaIbHBIX HHTEPECOB TOCYAapCTBa, MIPAaB M 3aKOHHBIX HHTEPECOB JIMLI, KOTOPbIE BHICTYHAIOT
B KayecTBe c1a00il CTOPOHBI B IPa’KJaHCKO-TIPABOBBIX OTHOLIEHUSX, OCIOXHEHHBIX MWHOCTPAHHBIM
aneMeHTOM. Takum 00pa3oM, HEOOXOJWMO TMOAYEPKHYTh, YTO CBEPXUMIIEPATHUBHBIE HOPMBI
HarpaBJIeHbI HE Ha OJIOKUPOBKY KOJJTM3MOHHOTO MEXaHM3Ma B 11€JI0M, a Ha 3aIIUTy BaKHBIX HHTEPECOB
rOCyJJapCTBEHHO-00IIIECTBEHHOTO CTPOSL.

Hapymienne win HeNpUMEHEHHE CBEpPXHMMIIEPATUBHBIX HOPM caMo 1O ce0e He sBisercs
OCHOBaHMEM OTKa3a B NPUBEJIEHUU B HCIIOJIHEHHWE WHOCTPAHHBIX apOUTpakHbIX pemieHuid. Takoe
HapyIlIeHHe JOHKHO COMPOBOXKIATHCS TOTOJHUTEIFHBIMU 00CTOSTEILCTBAMU. B KauecTBe 0AHOTO U3
TaKuX B OOJBIIMHCTBE FOCYNapPCTB MPU3HACTCS HapylIeHue myOinuyHoro nopsaka. B Poccun mox stum
IIOHMMAeTCcsd HaHeCeHHe yliepOa CyBEpeHMTETY WM O0e30MacHOCTH TOCYyAapCcTBa, HapylleHUe
MHTEPECOB OOJIBLINX COLUAIBHBIX IPYII, @ TAKXKE HapyIIEHNE KOHCTUTYLIMOHHBIX IIPaB U CBOOO/,.
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BaxxHO MOMYEpKHYTh, YTO MpoOJIEeMa YCTAHOBJICHHS COJACPIKAHUS CBEPXHMIIEPATHUBHBIX HOPM,
NMPUMEHEHUsSI JTaHHBIX HOPM MEXIYHApOAHBIM KOMMEPUYECKHUM apOHUTpakeM He 3aKperuieHa
3aKOHOJATENIEM B COOTBETCTBYIOIIUX HOPMAaTHBHO-TPABOBBIX aKTaX, a TAKXKE HE HAIUIa MOJPOOHOTO
OTPaXCHUS B TPAKTHKE BEAYIIMX apOUTPaKHBIX HHCTUTYTOB. OYEBHIHO, YTO B JAIbHEUIIIEM
CrienuagnucTaM B JaHHOW o0JacTH HeoOXoaumo OyJeT IpojenaTh OOJbIIyI0 pabdoTy B IENX
paspenieHus CIOPHBIX CUTYalMid KacaTeabHO MMOHUMAaHUS ¥ IPUMEHEHHUS CBEPXUMIIEPATUBHBIX HOPM
apOUTpakeM © BBIPAa0OTKM €IUHOW, YETKOH M TIOJHOIICHHON TMO3WIMU 1O TIOCTaBICHHON
npobiemMaTuke.
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Abstract

Today, the protection of state interests is becoming one of the most important tasks of ensuring
the country's sovereignty. In this regard, in the context of global turbulence, reliance on international
law in resolving conflicts between countries is becoming one of the most important tasks of
international politics in the field of law. This study is devoted to the systematization and review of
the practice of applying super-imperative norms in international law, in particular, in commercial
arbitration. The purpose of the study is to systematize existing practices and legislative precedents
in terms of commercial arbitration and the use of super-mandatory rules in this area. The main results
of the study include an indication that the nature and forms of application of super-imperative norms
are different depending on the country and region; the main Russian peremptory norms are
characterized, the practice of their application and the practice of applying the peremptory norms of
other states to Russian residents is given. The problem of establishing the content of super-
imperative norms, the application of these norms by international commercial arbitration is not
enshrined by the legislator in the relevant regulatory legal acts, and has not been reflected in detail
in the practice of leading arbitration institutions. Obviously, in the future, specialists in this field
will need to do a lot of work in order to resolve disputes regarding the understanding and application
of super-imperative rules by arbitration and the development of a unified, clear and complete
position on the issues raised.
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AHHOTAIIUA

B cratpe peub uAeT 0 NPUOCTAHOBICHUHU U MPEKPALICHUU TPYIOBOIO JOTOBOPA B MEPUOJ
MoOmmm3anuu. O003HaueHO, YTO B CIydasx arpeccuu NpoTtuB Poccuiickoii Depepannu Uim xe
HEMOCPEJCTBEHHOW yIpo3bl arpeccu, BOSHUKHOBEHMS BOOPYKEHHBIX KOH(IIMKTOB, KOTOpBIE
HanpaBjeHbl NPOTUB rocynapcta, [Ipesupent P o00bsaBiIser oOLIyI0 WM YaCTUYHYIO
MOOUIN3aLUI0. ABTOp aKLEHTHUPYET BHUMaHHE Ha 0OCOOEHHOCTSIX MPOLIETyphl U JOKYMEHTapHOT O
opopmieHHsT aKTOB TNPHOCTAHOBJICHUS M  MPEKpAlIeHUs TPYIOBOIO JOroBOopa B
paccMaTpuBaeMbIX ycioBusax. [lpu mpekpaiieHun TpyJoBOTO JOroBOpa ¢ MOOMIN30BAHHBIM
pabOTHHKOM paboTojareib 00s3aH MPEABbSBUTh PAOOTHUKY COOTBETCTBYIOIIME OCHOBAHUS U
MIPEAOCTaBUTh MOTHBHUPOBAHHOE MUCBMEHHOE YBEIOMJICHME HE MEHEE 4YeM 3a JBE HENENIU J0
MpeKpaleHus: TpyroBoro aorosopa. Ilpu 3ToM MoOMIM30BaHHBIA pPaOOTHUK MMEET MpaBO Ha
KOMIICHCAIIMOHHBIC BBIIJIATHI M JONOJHUTEIbHBIE TAPAaHTUN COLMAJIBHOM 3alUThl. B 1menom,
HE00XO0/IMMO OTMETHUTh, YTO MPUOCTAHOBIIEHUE M MPEKpallleHHe TPYI0BOrO JOTOBOPA B MEPUOJT
MOOMIJIM3ALIUYU PETYIUPYIOTCS 0COOBIMHU MpaBHIIaMH, 00ECTIEYMBAIOIIMMH COLIMATBHYIO 3alUTY U
rapaHTUHU TPYJOBBIX MPaB B CJIOKHBIX BOCHHBIX yCIIOBUSX. J[aHHbIE paBHIIa 00s3aTeIbHBI IS
BBINIOJTHEHUSI pabOTO/aTEeNIIMU M HANpaBiI€Hbl HA 3allUTy HHTEPECOB MOOMIM30BAHHBIX
paboTHHKOB. Bmecte ¢ TeM, o0o3HaueHHbIe B padoTe aKTyalbHble MPOOJIEMbI MPABOBOTO
pEeryJIupoBaHMs CBUJAETEILCTBYET O HEOOXOJMMOCTH HPOA0JDKATh COBEPIICHCTBOBaHME
JIEMCTBYIOIIEro 3aKOHO/1aTENbCTBA 110 PeryiaMeHTallui HanboJiee MpoOJIEeMHBIX acleKTOB.

J sl HUTHPOBAHUSI B HAYYHBIX HCCIe0OBAHUAX
CoxonoBa O.A. IlpuocraHOBIEHME U TMpPEKpalleHWe TPYJOBOIO JOrOBOpa B TMEPHOJ
MobOmr3anuu // Borpock! poccuiickoro u mexayHapoaHoro npasa. 2023. Tom 13. Ne 6A. C. 239-
247. DOI: 10.34670/AR.2023.39.84.035

KiroueBnie ciioBa
MoOunu3aiusi, TpyJIOBO JOTOBOP, TPYJAOBBIE OTHOIICHHUS, pabOTOJaTeNH, PaOOTHUKH,
MIPUOCTAHOBJIEHUE TPYAOBOr'0 JOT0OBOPA, NPEKPALLEHUE TPYIOBOrO 1I0rOBOPA.
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Beenenue

PaccmatpuBasi  OCOOCHHOCTHM  MpPaBOBOTO  PEryJIHpPOBaHUs, 0€3yCIOBHO, HEOOXOIUMO
OTTaJKUBAaThCA OT KOHCTUTYIIMOHHBIX HOpPM, TeM Oonee uto HOpMbl Kouctutyuuu PO
pErIaMeHTHPYIOT pealu3alyio TPYAOBBIX MpaB TpakJaH JOCTAaTOYHO MOJHO. Tak, B 4aCTHOCTH,
nonoskenus cT. 37 OCHOBHOTO 3aKOHA CTPAHBI' FAPAaHTHPYIOT KAXKI0MY IPakIaHUHY IIPABO Ha OT/ABIX,
a TaKXke NPeAyCMOTpEHHBbIe (enepanbHbIM 3aKOHOJATEIbCTBOM MPOAOIDKUTEIBHOCTh Pab0Yero
BPEMEHH, BBIXOJHBIC U MPa3HUYHbIC THU, TOJJISXKAIIMIA OIUIaTe eXeroAHbli otmyck. To ecTh, mpaBo
Ha TPYd W OTABIX — OJHO W3 KJIIOYEBBIX KOHCTUTYIMOHHBIX IPaB COBPEMEHHOTO POCCHUHCKOTO
rpakJaHUHA.

Koncturynusa PO taxke obecneunBaeT rpaxkjaHaM rocyapcTBa MpaBo Ha CO3/IaHUE U yUaCcTHE B
npodceorozax (ct. 30), 3amuTy npaB norpedureneii (ct. 38), mpaBo Ha cBOOOIY BbIOOpa MecTa PadOThHI
M Ha 3allUTy OT HE3aKOHHBIX JEHUCTBUH €O CTOpOoHBI paboromareneil (cr. 43). Kpome Toro,
Koncrurynus P® onpenensier, 4ro TpyAOBbIE IpaBa HE MOTYT OBITh OTPaHUYEHBI HUKAKUMHU
pPacoBbIMH, HAIMOHAJIbHBIMU, DPEJIUTMO3HBIMU WJIH COLUAIBHBIMU MpPUHAUIEKHOCTAMU (CT. 19).
CymiecTByeT U psia ApYrHX HOPM, KOTOpPBIE MPSMO MU KOCBEHHO PETIAMEHTHUPYIOT OCOOCHHOCTH
peanuzanuu rpaxxaanamu PO cBOUX TpyAOBBIX U NPeIIPUHUMATEIbCKUX MTPAB.

3akoHozaarenbcTBO P Taxke oOecrednBaeT KOHCTUTYLIMOHHbBIE TAPAHTUN pealu3alii TPYI0BBIX
npaB rpaxaad. OenepanbHbIe 3aKOHBI YCTAHABIMBAIOT MUHUMAJIBHBIE CTAHIAPTHI 3AIIUTHI TPYAOBBIX
MIpaB, a TAK)KE YCTAaHABIMBAIOT MEPbl OTBETCTBEHHOCTH 32 UX HapYIICHHE.

TakuM 00pa3oM, KOHCTHUTYIMOHHBIE TapaHTUU pPeaTu3allud TPYIOBBIX IpaB TapaHTUPYIOT
rpaxaanaMm P® 3amurty ux mpaB Ha TpyaA, cBoOoxy BeIOOpa mnpodeccuu, 3aiuTy oT 0e3paboTHIlbl U
JTMCKPUMHUHAIINH, 8 TAK)KE€ BO3MOKHOCTD CO3/IaHUS M yUaCTHS B IPO(PCOI03axX.

OcHoBHAas 9YaCcTh

Yactuunas MoOwmim3aiusi, kotopasi Obuta oObsiieHa B PD 21 centsops 2022 roma, oxasana
BECOMOE BJIHMSHHUE Ha OOJBIIIOE YUCIO TPYAOCTIOCOOHBIX POCCHICKUX Tpax/aH. Pemenne o 4acTHaHON
MOOUITU3allMU BHI3BAJIO MHOXKECTBO OYEBHJIHBIX BOMPOCOB y padoTopareneil o ToM, Kak oOopMIIsTh
OTHOLICHUS C MO6I/IJ'II/130B3HHI)IM pa60THI/IKOM " KakK 3allOJIHATHh COOTBCTCTBYIOHII/IG )IOKYMGHTI)I, qTo
JIeNIaTh B TOM CJTydae, eCJIM COTPYHUKA OpraHU3alliy MPU3BAIA Ha COOPEI.

OnHako, 0O4eBUIHBIM BBICTYIIAET, YTO MOCIIE CAMOTO Hadalla MOOWIH3aIluu ObLTH IPUHSITH HOBBIE
HOPMAaTUBHO-TIPABOBBIC aKThl, KOTOPHIE B 3HAYUTENHHON CTENEHU H3MEHWIH PETyJIUpPOBAHHE
TPYJOBBIX OTHOILIEHUI ¢ MOOMIIN30BaHHBIMU PAOOTHUKAMHU.

Bce BbIIEH3IIOKEHHOE, TAKUM 00pa3oM, CBUACTEILCTBYET 00 aKTyaJbHOCTH paccMaTpUBAEMOM
TCMBI U HeO6XOJII/IMOCTI/I HpO)IOJ'DKeHI/If{ Hay‘-IHI)IX nu HpaKTquCKHX pa3pa60T01< 10 HaHHOﬁ TEME.

Kak u3BecTHO, epcoHan s JJF0O0Tro MPEeANpHUsATHS, MPEXKIe BCEro, — 3TO YeIOBEUYECKHI pecypc,
camMblii TIEHHBIM KamuTaj, KaueCTBEHHBIE W KOJIMYECTBEHHBIC XapaKTEPUCTHKH TpyAa KOTOPOTO
OKa3bIBAIOT OOJIBILIOE BIMSHNE HA HATMYKME U pa3Mep NpHObLIH.

HpI/IHHI/IH CBO60)II)I ABIICTCA KakK 06]]166 HpaBCTBeHHBIM nu HpaBOBBIM Ha4dyaJIOM, COI'JIaCHO
KOTOPOMY BCE€ WHIUBUIBI OT POXKIEHUS CBOOOJHBI, T.e., O00JIaJalOT BO3MOKHOCTBIO IOCTYIATh

! Koncruryuus PO (npunsTa BceHapoaHbM rojocoBanueM 12.12.1993) (¢ y4eToM Monpasok, BHECEHHBIX 3aKOHAMHU
P® o monpaskax k Koncturynuu PO ot 30.12.2008 Ne 6-DK3, ot 30.12.2008 Ne 7-OK3, ot 05.02.2014 Ne 2-OK3, ot
21.07.2014 Ne 11-®K3) (c u3meHeHHAME, 0100pPEHHBIMU B X0]Ie o0mepoccuiickoro ronocoBanus 01.07.2020)

Ol’ga A. Sokolova
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CBOEBOJILHO, OTPaHUYMBAsACH B CBOEM MTOBEICHUH TOJBKO cBOOOI0# apyrux juil [byrpos, 1984].

Beimagenue xotst ObI OAHOIO 3J€MEHTa — YBOJBHEHHME COTPYJHUKA — IOBJEUYET 3a COOOH paf
3aTpat, KOTOpble, IOMUMO IIPOLIECCOB ITOMCKA, 0TOOpa, HaliMa U aJanTaluyd HOBOro pabOTHHKA, OYayT
BKJIIOYATh B c€0s MOTCHUUAIBHYIO MPUOBLIb, KOTOPYIO MOTJIO OBl MOJNyYUTh HPEANPUSNTHE 32 ITOT
nepuoa. Ho, HecMOTps Ha 3T0, IEPCIEKTUBA COXPAHUTh 32 MOOMIIM30BAHHBIM COTPYIHUKOM padboudee
MECTO YCJIOXKHSET CUTYaLUIO ellle CUIbHEeH. [IpuunHbBl TOMy MOTYT OBITh CIEIYyOLIHUE:

— HEHAJIe)KHOCTh U HECTAOMJIBHOCTH MOJOXKEHHS: BOCHHAs CIy»0a MOoJpa3yMeBaeT M3MEHEHHE

MECTa KUTEJIbCTBA HA HEOIIPEIEICHHBIN IIEPUOJ BPEMEHH, a TAK)KE HENPEABUICHHbBIE IPUKA3bI
U 3a7aHus, KOTOpPbIE 3a4acTyld MOTYT TpeOoBaTh OT MOOWJIM30BAaHHOTO YeEJIOBEKa
HEMEJICHHBINH OTHE3]1 OT pabodero Mecra;

— Pa3HOTrO poAa aJMUHHUCTPAaTHBHBIE NPENATCTBUA: TaK, HOPMBI 3aKOHOAATEIbCTBA MOXKET
IIPEIOCTABIIATh OIPE/ICTICHHbIE [IpaBa Ha COXpaHEHHE padouero Mecta BO BpeMs CIy»KObl, HO
HE Bce paboToaTeIN FOTOBBI CIIE0BATh 3TUM IIpaBUiIaM, 0OCOOEHHO €CIIU 3aMEHa COTPYAHUKA
MOYKET CO3/1aTh JUJIsl HUX peajibHbIe IPOOJIEMBL;

— OTCYTCTBUE MOJAJEPKKH: MHOIME MOOWJIM30BAHHBIE JIMLA@ HE MOTYT MOIYYUTh JIOJDKHYIO
HNOJNJIEPKKY OT CBOUX paboTojaTeneld, KOMIEr M PYKOBOJCTBA, YTO MOXKET YCJIOXKHUTh
COXpaHEeHHEe PadOYero MecTa U CrocoOCTBOBATh KOH(IIMKTAM B KOJUIEKTHBE;

— KBaJIM(UKALM U OIBIT: B HEKOTOPBIX CIy4asx paboTa MOXET ObITh CBSI3aHA C ONPEICICHHON
KkBasM(uKanuen 1 TpedboBaTh 0OJIBLIOrO KOJIUYECTBA BPEMEHH U YCUJIUI JUI €€ OCBOCHMUSI, UYTO
MOYKET yCIOKHHUTb 3aMelleHue MOOUIM30BaHHOTO COTPYAHUKA;

— SKOHOMHYECKHE (DaKTOpBl: MPOCTOM COTPYAHUKA B TMEPHOJ MOOWIN3ALUU MOXKET HECTH
3HaYUTEJbHbIE 3aTpaThl pab0TOAATENS, OCOOCHHO €CIIM ATO MAJbIM WM CpeHUI Ou3HeC, uTo
MOJKET IIPUBECTU K COKPAILEHUIO LITaTa COTPYIHUKOB MJIM 3aKpbITUIO KoManuu [Kys3Hernosa,
Jluctparos, 2022].

Jlns mpenoTBpalieHys MacCOBBIX YBOJIBHEHUH U 3allIUTHI PaB pabOTHUKA KaK CyOBbeKTa TPYIOBBIX
npaBoBbIX oTHoweHUH [IpaButensctBom P B coorBercTByromem Ilocranosinenun ot 22.09.2022
roga ObUIM YTBEpXKJEHbl BaKHbIE IOMNPABKU. JlaHHBIE MONpPAaBKHM MPENATCTBOBAIM HAPYIICHUIO
OCHOBHBIX TPYJOBBIX NpaB pPaOOTHUKOB B CBA3M C YaCTUYHOM MoOOMIM3alMed. DTH H3MEHEHUS
HEYKOCHHUTEJIBHO PACIIPOCTPAHSIOTCS Ha BCEX paOOTHUKOB, PU3BAHHBIX 110 YACTUYHOW MOOMIM3ALINN
c 21 cenra6ps 2022 .

KpaTko oxapakTepu3yeM BBIIICHA3BAaHHBIM JOKYMEHT, T.K. MMEHHO OH COCTaBJISI€T NPaBOBYIO
OCHOBY OTHOIIIEHUI MEXTy padoToaTeIeM U MOOUIN30BaHHBIM PAOOTHUKOM CETOJTHS.

[TocranoBnenue [IpaButenbctBa PD ot 22 centsiops 2022 r. Ne 1677 «O BHEeCeHUH U3MEHEHUH B
0COOEHHOCTH TPABOBOTO PETYIUPOBAaHMS TPYJOBBIX OTHOIIEHHUH M MHBIX HEMOCPEICTBEHHO
CBSI3aHHBIX ¢ HUMHU oTHoweHui B 2022 u 2023 ronax» COAEPKUT U3MEHEHHS B HOPMATUBHBIE aKTBhI,
PETYJIMPYIONIUE TPYIOBBIE OTHOLICHHUS, B CBSI3H C TEKYIIEH SKOHOMUYECKON U COIMAIIbHON CUTYalue
B P®. B [locTaHOBIEHNN BHOCATCS U3MEHEHUS B psAl PeepanbHbIX 3aKOHOB, BKItouas DenepanbHble
3akOHBI «O TPYAOBBIX MEHCUAX», «O0 OCHOBaX COLMAIBHOrO obecneueHus», «O6 odpazoBanum», «O
OyXTraJTepCKOM y4eTe», a TaKXKe B HEKOTOpbIe APYyTrue HOPMAaTUBHO-TIPABOBHIE AKTHI.

[lepeuncienHble U3MEHEHHS HANIPaBJICHbl HAa YJIYyYIIEHWE MPABOBOIO PETYJIUPOBAHUS TPYIOBBIX
OTHOIICHHUH U COOTBETCTBHS MX YCJIOBHU pealusM phIHKA TpyZa. B OCHOBHOM, N3MEHEHUS KacarOTCs
BOIPOCOB TPYJIOBOM MHIPALUH, TPYJIOBOTO JIOTOBOPA U €r0 YCIOBHUI, COIMAIBHOIO 00ECIIeYeHUs U
CTpaxOBaHHs, a TAK)KEe KOMIIEHcAil pu yBosiabHeHUH [[laBkapaeBa, 2023].

Mo06unn30BaHHbIN I'pa’kAaHNH B paMKaX YCTaHOBJIEHHBIX HOPM TPYI0BOTO ITpaBa — 3TO PaOOTHUK,
KOTOPBIA OBLT MpU3BAaH Ha BOMHCKYIO CIIykOy B CBsi3M ¢ MoOwmimzarueit. [lo oGmemy mpaBuiy,
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TPYJOBOM JOTOBOP MOOMJIM30BAHHOIO TPak/laHWHA MPUOCTAHABIMBAETCS HA BPEMS IIPOXOKICHUS UM
BOEHHOH city»0bI [DPunaTos, CMosbsiHOBA, 2022].

OO0mass xapakTepuCcTHKa IMpaB MOOWJIM30BAHHOTO TpaXKJaHMHA B COOTBETCTBUU C HOPMAaMHU
TPYZOBOTO TIPaBa BKIIFOYAET B CEOS:
— coxpaHeHHe MecTa pabdoThl — pabOTHUK-MOOWIN30BAaHHBIM COXpaHSET CBOE MECTO paboThl U
UMeeT IPaBO Ha BOCCTAHOBJICHUE HA PadOTe M0 OKOHYAHUHM BOCHHOH CITyXKOBI;
— BBIIUIATHI 32 MPOXOKICHHE BOCHHOM CITy:KObl — MOOMIIM30BAaHHBIM paOOTHUK MMEET MpaBoO Ha
COLIMAJIbHBIE BBITUIATH B COOTBETCTBHH C 3aKOHOIATEIbCTBOM, BKITFOUAsI BBIIIJIATY IOCOOUS ITpU
MOOWJIM3aluy, BHIIIATY KOMIICHCALIUU 32 HEUCIIOIb30BaHHBINA OTITYCK U T.1I.;
— OpUEHTHUpOBaHHE Ha TpeOoBaHUS pPaOOTHHKA — pPaOOTHUK KMEET IPaBO HA OPHUEHTAILMIO
mpolecca Tpy/ia Ha ero (pu3uvecke cnocoOHOCTH MOCTe MPOXOKIESHUS BOCHHOM CITyKOBI;
— OTCpOYKA BHECYACOHBIX HCIIOJHUTEIBCKUX JEHCTBU — MOOWIN30BaHHOMY pabOTHHKY
MPEIOCTABISACTCS OTCPOYKA BHECYNEOHBIX HCHOJHUTENIBCKUX JEHCTBHUI Ha MEpHOL
POXOXKJICHHUS BOCHHOM CITyKOBI;
— mpueM Ha paboTy HEMOCPEICTBEHHO IOCIIE MPOXOXKACHUS BOCHHOH CITy:)KOBI — pabOTHHKH,
IPOIIEAIINEe BOCHHYIO CITYOy, IMEIOT MPaBO HA IPUOPUTETHOE TPYJOYCTPONUCTBO, €CIIM OHH
NPETEHIYIOT Ha COOTBETCTBYIOIIYIO BakaHcHio [Kucias, [lemunosa, 2022].
TakuM 00pazoM, MOOMIM30BaHHBIE TpakJaHe O00Jalal0T PAIOM OCOOCHHBIX MpaB, KOTOpPHIE
00ecneunBalOT UX COLUATBHYIO 3alIUTY B IEPHOJ] BOCGHHOM CITY>KOBI U TIOCTE €€ OKOHYaHU .

B paccmaTpuBaeMOM KOHTEKCTE HAC HWHTEPECYIOT TIIOJOKEHUS O NPUOCTAHOBICHHH U
MpEeKpaIIeHUuH TPYAOBBIX JTOTOBOPOB.

Jlns Hauama oxapakTepusyeM, KakuM o0pa3oM, COTJIACHO HOpMaM TPYA0BOTO 3aKOHOJATENhCTRA,
MIPOUCXOJIUT MPUOCTAHOBIIEHUE U NIPEKpaIlleHHe TPYA0BBIX JOTOBOPOB MO O0IIEMY MTPABUITY.

B gactHOCTH, 001THE TTPaBUIIa TPUOCTAHOBIICHHS TPYAOBOTO JOTOBOPA BKIIFOYAIOT B CEOS:

— oopmIIeHHE TPUOCTAHOBJICHHUS: IPHOCTAHOBIEHUE TPYIOBOTO JOTOBOpa OQOpMIIsieTcs B
nucbMeHHOW ¢opme. PabGoTtomarens JOKEH BbIaTh pabOTHHKY COOTBETCTBYIOIIEE
YBEIOMJICHHE O MPHOCTAHOBIICHUH JIEHCTBUS TPYIOBOTO JI0TOBOPA;

— CPOK TPUOCTAHOBJICHUS: MPHOCTAHOBIEHUE TPYJOBOTO JOTOBOpPA MOXKET MPOUCXOAWTH Ha
OTIpeIeNIEHHBI CPOK WJIM IO HACTYIUICHUS OMPEIEeNIEHHBIX 00CTOSATeNbCTB. JIUTENBHOCTh U
YCIIOBUS IPUOCTAHOBJICHUS OIPEAETSIOTCS B COOTBETCTBUU C TPYIOBBIM 3aKOHOIATEIHCTBOM
¥ KOHKPETHBIM CITydaeMm;

— BBITUIaTa paOOTHHUKAM ITOCOOWS: MPH TPHOCTAHOBJICHUH TPYIOBOTO JOTOBOpa padoOTOIaTelh
00s13aH BBIIUIAYMBATh pAaOOTHUKY MTOCOOHE 1Mo 6e3paboTHIle WK APYTHE COLUATbHBIE BBITIIATHI
B COOTBETCTBHH C TPYIOBBIM 3aKOHOATEIHCTBOM;

— COXpaHeHHe MecTa paboThl: TPU MPUOCTAHOBIECHUH TPYJOBOTO JOrOBOpa PaOOTHUK COXPaHSAET
CBOE MecTOo paboThl U TMpaBa Ha BO300OHOBIEHHE pPAOOTHI 1O HCTEYEHHUH CpOKa
MPUOCTAHOBIICHUS WII TIPU HACTYTIJICHUH OMPEIEICHHBIX 00CTOsITENBCTB;

— 3ampeT Ha BHIMOIHSAEMYIO PadOTy: BO BpeMs IPHUOCTAHOBIICHHUSI TPYIOBOTO IOTOBOpa PaOOTHHK
HE BBITIOJIHSIET paboTy U He moyy4aet 3a Hee orviary [CaBoHrok, ["amanoBuy, 2022].

[IpaBuna mpekpamieHusi TPYIOBOTO JOTOBOpPA MOTYT OTJIMYATHCS B 3aBUCHMOCTH OT TPHYHHBI

npekpaieHus. OHako, o01ye nmpaBuiia IpeKpatieH s TpPyI0BOT0 10roBOpa BKIIOYAIOT B ce0s:

— odopmMIieHNE TPEKpaIICHHs: MPEKPaIIeHne TPYJIOBOrO JOTOBOpa JOJDKHO OBITH 0popMmIIeHO B
nucbMeHHOW (opme. PabGotomarens o00s3aH BbIIATh PAOOTHUKY COOTBETCTBYIOIIEE
YBEIOMJICHHE O MPEKPAIIEHUH TPYJOBOTO I0OTOBOPA;
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— CpPOK yBeIOMJIEHUs: paboTofarenb 00s3aH yBEAOMUTH pabOTHUKA O MPEKpalleHuu TPYAOBOTO
JIOTOBOpa HE MEHEE YeM 3a 2 HEe/IeH JI0 JHS YBOJIbHEHUS;

— BBIIUIATa KOMIIEHCAlMK: paboTojaTesib 00s3aH BBIUIATUTH PAOOTHUKY KOMIICHCALIMIO 3a
HEHCIIOJIb30BAaHHBIN OTIYCK, a TaKke 3a padoTy B MEPHOA 10 IMPEKpPAIICHUs TPYyIOBOTO
JIOTOBOpA, €CJIM Takasl oruiaTta He ObUIa IPOU3BE/ICHA PAHEE;

— COXpaHEHHEe TPYAOBOM KHIKKH: paboTojarens 00si3aH BbIAATh paOOTHUKY TPYJIOBYIO KHUXKKY,
3aI0JIHEHHYIO U 3aBEPEHHYIO B COOTBETCTBUU C TPeOOBAaHUSMHU 3aKOHO/1AaTEIbCTBA;

— coOmoieHne TpeOOBaHMI 3aKOHOJATENLCTBA: paboToMaTeNb 00s13aH COOMIOAATh TPeOOBaHUS
3aKOHOJATENIbCTBA MpPH MPEKpalleHUHd TPYAOBOTO [OTOBOpA, BKIOYAs BbLIAYY BCEX
HEOOXOIUMBIX JOKYMEHTOB U BBIIJIATY KOMIIGHCAlMd M TOCOOMIA, €CIH TaKOBBIC
npexycMmoTpensl [Yunumnos, Kaneipos, 2022].

[lepeiimemM HEMOCPEACTBEHHO K CTaTycy MOOMIM30BaHHOTO pPaOOTHHKA B  BOIPOCax
MIPUOCTAHOBIICHUSI U MPEKpaIIeHHs TPYAOBOTO JA0roBopa. Tak, B YaCTHOCTH, COTJIACHO aKTyalbHBIM
M3MEHEHHSIM, B LEJIAX 00ECIIEYeHUsI COLMANIBHO-TPYAOBBIX TAPAHTUH AEWCTBUE TPYIOBBIX JOTOBOPOB
U CIyXeOHBIX KOHTPAKTOB, 3aKIIOYCHHBIX C TPaKIaHAMHU, MPU3BAHHBIMH HAa BOCHHYIO CIIY>KOY IO
4acTUYHOM MOOUIM3anuu, OyAeT MPHUOCTAaHABIUBATHCS.

To ecTh, MOOMITM30BaHHBIE TPAXKIaHE CMOTYT COXPAHUTh MECTO PabOTHI, UTOOBI M03KE BEPHYTHCS
K UCIIOJIHEHUIO 00s13aHHOCTEN 110 cBOel 10iKHOCTU. O/IHAaKO, Ha BpEMs IPUOCTAHOBJIEHUSI TPYI0BOTO
JI0roBOpa paboToaTe’dh MOXKET 3aKJII0YaTh CPOYHBIC TPYIOBBIE TOTOBOPHI M MPUHUMATh HAa padoTy
BPEMEHHBIX COTPYAHUKOB. Ha MOMeHT 00bsiBieHus B Poccun Mobunuzanuu He 0110 PelyCMOTPEHO
CHeIHabHBIX IPABUII, PErYIUPYIOUINX TPYAOBbIE OTHOIIEHUS C pAOOTHUKAMHU.

OpHolt u3 Mep, obecreunBaroleil rapaHTUU TPYAOBBIX NMpaB pabOTHUKOB B 2022 roay, sBisieTcs
BBEJICHHE OCOOBIX IPAaBHWJI PETYJIHPOBAHUS TPYAOBBIX OTHOIICHHHA MOOWIM30BaHHBIX PAaOOTHHKOB,
paOOTHHKOB, 3aKIIOUMBIIMX CIY>KEOHBIM KOHTPAaKT M KOHTPAKT O JIOOPOBOJBHOM COJCHCTBHU B
BHITIONTHEHNH 3a/1a4, BO3JI0XKEHHEIX Ha Boopyxennsie Cumbl PO? .

Tak, TpynoBoii kogexkc P® Obut qomoiaHeH HOBOM cratheit 351.7. B ciyuae npussiBa paboTHHKA
Ha BOCHHYIO CIyXOy 1O MOOWIM3AIlMM WM 3aKIIOYCHHS MM KOHTPAKTa, NIEHCTBHE TPYIOBOTO
JIOTOBOpA, 3aKJIIOYEHHOTO0 MEXIY paOOTHUKOM M paboTojaTeNieM, MPUOCTAHABIMBACTCS HAa MEPUOJ
MIPOXOXKICHHSI pAOOTHUKOM BOCHHOM CITyOBI.

I1. 1 u. 1 ct. 83 TpynoBoro kojxekca P® roBoput o TOM®, 4TO MpU MPHU3BIBE COTPYAHHKA Ha
BOGHHYIO CITy’kKOy, 3a MCKIIIOYEHHEM TpH3biBa paOOTHUKA HA BOCHHYIO CIYXOy MO MOOWIIM3AINH,

3

TPYZOBOM JOTOBOP MPEKPAIIAETCS IO OOCTOATETHCTBAM, HE 3aBHUCSIIIUM OT BOJIM CTOPOH.

B 1. 1 ct. 17 ®enepanpHoro 3akoHa ot 26.02.97 Ne 31-D3 «O MOOMIHM3AIMOHHON MOATOTOBKE U
MoOmwmm3anmu B Poccuiickoit ®Denepanum» CKa3aHO, YTO BOEHHAs CIIy’)0a MO MOOMIM3aIuu
OCYIIECTBIISICTCS NMEHHO ITyTeM IPU35IBa”.

JlaHHBIE TIONOKEHUS PETJIAMEHTHUPYIOT MPHOCTAHOBIEHHWE TPYAOBOTO JIOTOBOpa MEXKIY
paboTHUKOM 1 paboToaTeNieM B Cilydae MpHU3biBa pabOTHHUKA HA BOCHHYIO CIIYK0y 110 MOOMITH3AITUH.

[Tomumo coxpaHeHHs 3a MOOWUITU30BAHHBIM COTPYJHHKOM pabouyero wmecra, B TEPUOA
MIPUOCTAHOBJICHHSI IEUCTBHS TPYIOBOTO JIOTOBOPA TaKXKe ACHCTBYIOT CIIEAYIONINE MTpaBUIa;

2Yactuunas mobummsanus — 2022: KpaTKUe OTBETHI Ha BaxkHble Borpockl. URL: https://www.garant.ru/news/1567380/

% Tpynosoii kogekc Poccuiickoii ®enepauun ot 30.12.2001 Ne 197-D3 (pen. ot 19.12.2022, ¢ uzm. ot 11.04.2023).

4 depepanbHbIii 3aK0H «O MOOMIM3AIMOHHON MOArOTOBKE U MoOuIm3anuy B Poccuiickoit ®enepamum» ot 26.02.1997
Ne 31-03 (mocnemHss peaaKius).
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— CTOPOHBI TPYAOBOTO IOTOBOPA HEYKOCHUTEIHHO MPUOCTAHABIMBAIOT OCYIIECTBICHUS BCEX MPaB
U 00s13aHHOCTEH, 32 MCKIIOUEHUEM TIPaB M OOS3aHHOCTEH, KOTOPhIE yCTaHOBJICHBI CT. 351.7
Tpynosoro kojekca P®D;

— B OTHOILLIEHUH PaOOTHUKOB COXPAHSAIOTCS COIIMANIbHBIE U TPYIOBbIE TAPAHTUH (JAOMOIHUTEIBHOE
CTpaxOBaHME, HEroCyJIapCTBEHHOE NMEHCHOHHOE OOeCleYeHHUe, YIy4IlIEeHUs COLHAIbHBIX U
OBITOBBIX YCJIOBUI COTPYIHHUKOB U WIEHOB UX CEMbH), PABO HA MPEIOCTABICHUE, KOTOPHIX
OHM IOJIy4YMJIU /10 MOMEHTA MPUOCTAHOBJIEHMSI TPYJOBOIO JOrOBOpA.

ITpu 3TOM nEpUOA NPUOCTAHOBJIEHUS IEUCTBUS TPYJOBOIO JOrOBOPA 3aCUMTHIBAETCS B TPY10BOM
CTak pabOTHHKA, a TAK)KE B CTaX PabOThI IO CHEIHATIbHOCTH KPOME CIIy4aeB JOCPOYHOTO HAa3HAYCHUS
CTpaxoBOM MEHCHHU 10 CTAPOCTH.

[Tpu3bIB rpa’kjaH Ha BOEHHYIO CIIY>K0Y 110 MOOMJIM3ALIMN CUUTAETCS, XOTh U 0COOBIM, HO CIIy4aeM
WCIIOTHEHUS TOCYAapCTBEHHOM 00513aHHOCTH, HA KOTOPBIN HapsIy C APYTUMH, OTMCAHHBIMU B CT. 170
TpynoBoro koaekca P®, pacpocTpaHsercs rapaHTUs cOXpaHeHHs pabodyero Mecra’.

B 3akmioueHNM HMCCIEIOBAaHUSA TaKXKE KPAaTKO PAacCMOTPUM HEKOTOpBIE JIPYrue MpoOJieMHBIE
aCIeKTHI IPABOBOTO PETYIHPOBAHMS, KOTOPHIE COXPAHAIOTCA U B HACTOAIIEE BpeMs’.

Tak, HEe COBCEM YperyJMpoBaHbl BOIPOCH JEHCTBUS B CHTyallMd, KOTJa MOOMIN30BAaHHBIH
COTPYJIHUK BEpHYJCS C BOCHHON CIIy>)KObl paHEHBIM, KaK paboOTOJaTeNI0 YYUTHIBATH ACHEKT,
Kacaroluics nepuojia (BO3MOKHO — JUIUTEIHHOT0) BOCCTAHOBJICHHS 3/10pOBbs. B mo100H0#1 cutyanuu
9KCIIEPTHl PEKOMEHAYIOT JaHHBIA BOIPOC paccMaTpUBaTh OTAEJIBHO B Ka)KJIOM YacTHOM Cllydae,
o0IIero mpaBmiia pemeHus Takux npoodseM Het. [IpakTuka q0cTaTouHO pasHOOOpa3Ha M 3aBHCHUT OT
MHOKECTBA Pa3MYHbIX (PaKTOpPOB: HAmpuUMeEp, OT CTEINEHU paHEHHs, TOJHOCTH K JallbHEHIIeMy
UCIIOJHEHUIO HEMOCPEACTBEHHBIX TPYAOBBIX oOOs3aHHOCTEH ciayx0e, u T.1. BepositHee Bcero
MIPEATNONOXKHUTh, YTO paOOTHUKY OyAET MpeaocTaBiieH OOIBHUYHBINA JIMCT TIO HETPYIOCTOCOOHOCTH,
ocJie KOTOPOro OH CMOXKET BEPHYThCS K HCIIOJIHEHUIO CBOMX PabouMx 00s3aHHOCTEW, HO TOJBKO B
TOM CIy4ae, €CIM TpaBMbl He OyayT 3HAUUTEIHHBIMU — B MHOM CIIy4ae AeMCTBHE TPYAOBOTO I0rOBOpa
MIPEKPATUTCH.

Taxoke cneayeT OTMETUTD, YTO KaX bl MOOMIIM30BAaHHBIN 3aCTpaxoBaH rocyaapcTBoM. B ciydae
CMEpTH, TPAaBMbI WM YXYALIECHUS COCTOSHUS 3/J0POBbsI BCIEACTBHE BOCHHBIX JEHCTBUI MPOU3BOIAATCS
BhITUIaThl. BoeHHO-BpadeOHass KOMUCCHUS BBIIAET JOKYMEHT, TJI€ YKa3bIBAETCSI CBSI3b MEXKAY TPaBMOI,
yBeubeM U OOJIE3HBIO BOEHHOCIY’KAIEr0, U MOJYyY€HHEM WM WHBATUAHOCTH WIH JIeTaJbHBIM
HCXOJIOM.

AKTyalbHBIM OCTAa€TCS MHEHHE O TOM, YTO B JaJbHEHIIEM 3aKOHOJATEIbCTBO B 00JIACTH
MOOUITU3AlIMY HE MEPECTAHET OTMIEPATUBHO aKTYaIH3UPOBATHCS, B TOM YHCIIE B IENISAX HA/IEICHUS BCEX
IpaKJaH PaBHBIMA BO3MOYXHOCTSIMU MOJHOLIEHHOW pealiu3alii KOHCTUTYLIMOHHBIX MpaB B MEPUOJ]
MIPOBEICHUS JIFOOBIX MOOMITN3AIMOHHBIX MEPOIIPHUATHIA.

TakuMm 06pa3oM, OABO/IS UTOT pacCMaTPUBAEMOMY B IAaHHOM CTaThe BONPOCY, KPaTKO 0003HAYNM
KJIFOUEBBIE€ BHIBO/IBI.

["apanTHpoBaHHOCTH yCTaHOBJIEHHBIX KoHcTuTynuelr P® TpymoBBIX TpaB rpakgaH SBIsETCS
BaXHBIM M aKTyaJbHBIM IMPUHLKIIOM MIPABOBOIO TOCYIapCcTBa M COLUMAIBHON 3alIUTHI rpakaad. OHa
O3HA4YaeT, YTO TPYJOBbIE IpaBa Ipaxk/aH 3aKperieHbl 3aKOHOJATENIbHO U 00eCIeUnBalOTCs 32 CUET
MPaBOBBIX U COLMATBHBIX MEXaHU3MOB.

5 Tpynosoii kogekc Poccuiickoii ®enepauun ot 30.12.2001 Ne 197-®3 (pea. ot 19.12.2022, ¢ usm. ot 11.04.2023)
® Tam xe.
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3HavyeHHE rapaHTUPOBAHHOCTH TPYIOBBIX IPAB IPAXKJIAH 3AKIHOYACTCS B CIEAYIOLIEM:

— 3allMTa TpaxkJlaH OT HEIPABOMEPHBIX JEHCTBHUI CO CTOPOHBI paboTOAaTENeiH;

— obecrieueHne paBHBIX BO3MOXKHOCTEH Ha PHIHKE TPYAQ;

— 3alUTa Tpa)K1aH OT HKCILTyaTaluHu;

— 3al[uTa UHTEPECOB IPak/iaH B cliydyae KpU3UCHbIX cutyanui [Yununos, Kaasipos, 2022].

Takum 00pa3oM, KOHCTHTYIMOHHAs TapaHTHPOBAHHOCTh TPYAOBBIX MpaB TPaKIaH TaKKe
IIOMOTaeT 3alUTUTh UX HHTEPEChl B IIEPUOJ IKOHOMHYECKOTO KPHU3HCA U JPYTHX CUTYaLHUH
SKOHOMMYECKOI HECTAOMIIbHOCTH, KOT/1a YTPOKAET BO3MOXKHOCTh UX YBOJIbHEHUSI.

OaHuM M3 TaKUX NPAKTHYECKHUX MPHUMEPOB SKOHOMHUYECKOW HECTAOMJIbHOCTH MOXHO Ha3BaTh
YaCTUYHYI0 MOOWIIM3aInio, HadaBiyrocs B PO B cenTsOpe nponwtoro roga. [Ipousomenime B 3TOT
[IEpPHOJ] COLMATIBLHO-3KOHOMMYECKNE HM3MEHEHMsI KOCHYJIUCh B T.4. U OCOOEHHOCTEH pealn3aluu
TPYAOBBIX PABOOTHOILIECHUII.

YactuyHas MOOWIM3AIUS POCCUHCKUX Tpa)KIaH, OCOOEHHO TeX, KTO 3aHAT TPYIOBOM U
IpEeANPUHUMATEIBCKON JeSATENbHOCThIO, MOTpedoBajga ONEPAaTUBHOTO W3MEHEHMs ACHCTBYIOLIETO
IIPAaBOBOTO DPETYJIMPOBAHMS BBHJY OTCYTCTBHs 3aKOHOZATEIIBHOIO PEUICHUS pPsAa AaKTyaJIbHBIX
BonpocoB. OUH M3 TakUX — 3TO Mpobiema obecriedeHus! COOMIOICHUSI TapaHTUl TPYJOBBIX IpaB
MOOUITU30BaHHBIX PAOOTHUKOB, COXpAaHEHHS CTAOMIBHOCTH UX TPYAOBBIX OTHOIICHUH, OOeCTIeueHUS
1paB paOOTHHUKOB, 3aKJIIOYMBIINX TPYAOBBIE JOIOBOPHI C pabOTOAATEISIMU WM UHJIUMBUIYaIbHBIMU
MpeAPUHUMATENSIMU, MOOMIIN30BaHHBIMY Ha BOCHHYIO CITYXKOY.

B nepuon moOunu3anuu 3akoHoqaTeNbcTBO PO ycTaHaBnuBaeT ocoOble MpaBuiia peryInpOBaHUS
TPYZOBBIX OTHOIICHUN MeXaAy pabOTHHUKOM U padoTofareneM. JTH MpaBUiia KacaroTCs U MPOLETyphI
MIPUOCTAHOBIICHHUSI U IIPEKPALEHUS TPYIOBOTO AOrOBOPA.

B cootBerctBUM ¢ 3akoHO#arenbcTBOM P® 0 MOOMIM3AaMOHHON MOATOTOBKE IPH
NIEPBOOYEPEIHBIX Mepax MOOMIU3AIMOHHON IMOATOTOBKM MOXXET OBITh NMPUOCTAHOBJIEH TPYIOBOM
JIOTOBOp MOOMIIM3yeMoro paboTHuKa. PabOTHHK, KOTOPOMY NMPUOCTAHOBJIEH TPYAOBOHM OTOBOD, HE
MOXKET OBITh YBOJIEH IO HMHHMIMATHBE paboToAaTenss 10 MOMEHTa OKOHYAHUS IMPOBOJUMBIX
MEpPOIPUATHI IO MOOMJIM3ALIMOHHON MOATOTOBKE. B TeueHne 3Toro BpeMeHH pabOTHUK COXpaHSET
MeCTO paboTHlI.

[Tpu mpekpaleHun TpyA0BOro JIOroBOpa ¢ MOOMIIM30BaHHBIM paOOTHUKOM paboToaTens 00s3aH
MpEeIbsIBUTh PAOOTHUKY COOTBETCTBYIOLME OCHOBaHMS W TPEJOCTaBUTh MOTHBHPOBAHHOE
MMACBMEHHOE YBEJIOMJICHUE HE MEHEE YEM 3a JIBE€ HEJIEIH J0 NMPEKpaIleHus TPyI0BOro foropopa. [lpu
3TOM MOOWIIM30BaHHBIN paOOTHHUK UMEET MPaBO Ha KOMIIEHCAIIMOHHBIEC BBIIJIATH U JOTIOTHUTEIbHBIC
rapaHTHH COLMAIBHOM 3alUTHI.

3akJIoueHue

B nenom, He06X0TMMO OTMETHUTb, YTO IPUOCTAHOBIICHHE U MPEKpAIleHUe TPYJOBOTO J0TOBOpa B
MepUol MOOWIM3AIMN PETYIUPYIOTCS OCOOBIMH TIPaBHIIAMH, OOECIIEYHBAIONIIMH COIHATBHYIO
3aIIUTy W TAPAHTHH TPYJIOBBIX MPAB B CJIOKHBIX BOCHHBIX YCIOBUAX. J[aHHBIC MpaBUIa 00s3aTeIbHBI
JUIS BBIMIOJTHEHHWs] paboTojaTeNssMd ¥ HANpaBleHbl Ha 3allUTy HWHTEPECOB MOOMIM30BAHHBIX
pabOTHHUKOB.

Bwmecte ¢ tem, o0Go3HaueHHBIE B PabOTe akTyajdbHBIE MPOOJIEMBI MPABOBOTO PETYIHUPOBAHMS
CBHJICTEIILCTBYET O  HEOOXOJMMOCTH  TPOJNOJDKATh  COBEPIICHCTBOBAHHWE  JICHCTBYIOIIETO
3aKOHOAATENHCTBA MO PETIAMEHTAIIMU HarboJiee MPOOIEMHBIX aCIIeKTOB.
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Abstract

The article deals with the suspension and termination of an employment contract during the
mobilization period. It is indicated that in cases of aggression against the Russian state or an
immediate threat of aggression, the emergence of armed conflicts that are directed against the
Russian Federation, the President of the country announces general or partial mobilization. The
author focuses on the specifics of the procedure and documentation of acts of suspension and
termination of an employment contract in the conditions under consideration. When terminating an
employment contract with a mobilized employee, the employer is obliged to present the appropriate
grounds to the employee and provide a reasoned written notice at least two weeks before the
termination of the employment contract. At the same time, the mobilized worker has the right to
compensation payments and additional guarantees of social protection. In general, it should be noted
that the suspension and termination of an employment contract during the period of mobilization are
regulated by special rules that provide social protection and guarantees of labor rights in difficult
military conditions. These rules are binding on employers and are aimed at protecting the interests
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of mobilized workers. At the same time, the urgent problems of legal regulation identified in the
work indicate the need to continue improving the current legislation to regulate the most problematic
aspects.
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IIpaBoBbIe acIeKThl 1 MEXaHU3MbI 3aIIIUTHI IPAB NMOTpPe0uTeIeH
(uHAHCOBBIX yCayr

KyukoBckasa Haranbs BanepbeBHa

Kannuaar s5koHOMHYECKUX HAYK, JOLEHT,
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AHHOTAIIUA

[TorpeOutenu (UHAHCOBBIX YCIOYr SBISIOTCA OJHOW U3 HauOosiee YA3BUMBIX TIpYMIl
noTpeOuTeNei, MOCKOIbKY OHM YacTO HE O00JIAAaloT JOCTATOYHBIMHM 3HAHUSMHU W OIBITOM B
obmactu unancoB. B Poccun mpaBoBbI€ aceKThl M MEXaHW3MBI 3aIUTHI TPaB MOTpeOHUTENeH
(UHAHCOBBIX YCIYT SBJSIOTCS OJHUMH M3 Hambosee oOCyXkJaeMbIX TeM B IPaBOBOU cdepe.
QDUHAHCOBBIE YCIYTH UIPAlOT Ba)XXHYIO DPOJIb B COBPEMEHHOM 3KOHOMMKE, IPEAOCTaBIISIA
KJINEHTAM LIMPOKHUM CHEKTP YCIYT, TAKMX KaK KpEAUTOBaHUE, MHBECTUPOBAHUE U CTPAXOBAHUE.
Opnako, Tak Kak (UHAHCOBAsI OTPACIIb SIBJISIETCS CJI0KHOM M JUHAMMYHOM, OHA TaKXe SIBJISIETCS
oJHOW M3 Haubojee peryaupyeMbix otTpaciel B mupe. OAMH U3 KIIOYEBBIX AacleKTOB
peryaupoBaHust (MHAHCOBOM OTPACiIU SBISETCS 3alllUTa IpaB NOoTpeOuTeNe (UHAHCOBBIX YCIYT.
KnuenTsl (QUHAHCOBBIX YUpEXKAECHUH JOJDKHBI OBbITh 3alUIIEHBl OT MOIIEHHUYECTBA,
HEZ00POCOBECTHON KOHKYPEHIIMM U ApYyrux (Gopm skciuryaranuu. Bmecre ¢ TeM, puHaHCOBBIE
yUpeXJIeHUs JOJDKHBI OOECHeunBaTh BBICOKHI YypOBEHb OOCITY>KMBaHUS KIUEHTOB U
COOTBETCTBOBATh BBICOKMM CTaHJapTaM J3THKH W MPO3payHOCTH. B naHHO#N craTthe Oyner
paccMOTpeHbI MPAaBOBbIE aCMEKThl M MEXaHU3MBbl 3aIIUTHI MpaB MoTpeduTenei (pUHAHCOBBIX
ycayr B Poccun. ByayT pacCMOTpEHBI KIIIOUEBBIE 3aKOHBI M MPABWIIA, PETYIUPYIOIIHAE OTPACIb
(UHAHCOBBIX YCIYT, @ TAaK)K€ HIOAHCHI PETYJIMPOBAHUS OTPAC/IM, TaKM€ KaKk HEOOXOJAUMOCTh
OaJaHCUPOBAaHUS MEXAy HHTEpecaMu MNOTpeOuTeNnel (UHAHCOBBIX YCIYyr U HHTEpEecaMu
(UHAHCOBBIX YUPEXKJCHHH, KOOPAMHAIIMM MEXAy Pa3IUYHBIMU OpraHaMU U YUpPEKIECHUSIMH,
OTBETCTBEHHBIMH 3a pPEryJupoBaHue (UHAHCOBOW oTpaciu, u apyrue. Kpome toro, Oyner
paccMOTpeHo, Kak HU(pOBHU3aAIUs MOBIMsIIA HAa OTpacib (PUHAHCOBBIX YCIYT, U Kakue €cTh
BBI30BBI M NIEPCIEKTUBBI JIS 3AIUTHI IPaB NOTpeduTeel (MHAHCOBBIX YCIYT B Oy IyIIeM.

JJ1st DMTHPOBAHMS B HAYYHBIX HCCIE0BAHUAX
KyukoBckas H.B. IIpaBoBble acmekThl M MeXaHU3Mbl 3alllUThl MpaB MOTpeOHUTENneit
¢buHaHCOBBIX ycuyT // Bormpockl poccuiickoro u MexxayHapoanoro mpasa. 2023. Tom 13. Ne 6A.

C. 248-254. DOI: 10.34670/AR.2023.35.21.036

KuaroueBble ciioBa
[IpaBoBBIE acmeKThl, MEXaHWU3MBI 3AIIHUTHI, IIpaBa MOTpeOuTeseH, (GUHAHCOBBIE YCIYTH,
Poccus.
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Beenenue

B Poccun, npaBa notpedurenei puHaHCOBBIX ycnyT peryiupyrorcs dexepansasiMu 3akoHamu "O
3amure mnpaB mnorpedurenerd” u "O pbIHKE MEHHBIX OyMmar'. DTH 3aKOHBl yCTaHABIWUBAIOT
o0si3aTenbcTBa A1 (PUHAHCOBBIX YUPEXKJIECHUN MO MPeJoCTaBiICHUI0 MH(OpMaluuu O (UHAHCOBBIX
MPOAYKTaX, 3aIIUTE JTUYHBIX TaHHBIX KIMEHTOB U 00ECTIEYCHHIO O€301TaCHOCTH JICHEKHBIX CPEJICTB.

MexaHu3MBbl 3alIUTHI MpaB MOTpeduTenell (UHAHCOBBIX ycnyr B Poccuu BKIIOYAIOT B ceOst
pa3iuyYHble OpraHbl U MHCTPYMEHTHI, Takue kak denepanpHas Ciyx0a 1Mo (UHAHCOBBIM PBIHKAM,
Hentpansubiii 6ank Poccuun, PocmorpebHam3op, cyapl W apOUTpakHbIE CyAbl. DTH OpraHbl M
MHCTPYMEHTBI MOTYT IPUMEHSATHCS JJISl pa3pelIeHHs CIIOPOB MEX1Y MOTPEOUTENIMU U (PUHAHCOBBIMHU
VUPSKACHUSAMH, a TaKkKe Ui Haka3zaHus (UHAHCOBBIX YUPSKICHHWH 3a HapyIICHHE IpaB
moTpeouTeneH.

OcHoBHOE€ coaecpKxaHue

OpHuM 13 HauboJee 3HaYMMBbIX JOCTHXKEHUH B 00JIaCTH 3aILUTHI ITPaB oTpeduTeneil (uHaAHCOBBIX
yCIyT sIBJISETCs co3llaHue MHCTUTYTa aJbTepHATUBHOIO pa3pellieHus CIOpoB B (pMHAHCOBOH cdepe
(®dunancoBplii OMOyACMEH). DTO HE3aBUCHUMBIM OpraH, KOTOPBIM OCYIIECTBIISIET aJbTEPHATHUBHOE
paspelieHre CropoB MeX1y (PMHAHCOBBIMH YUPEKACHUSIMHI U UX KIMCHTAMH.

®unaHcoBblii OMOyACMEH MO3BOJSET MOTPEOUTENsIM (MHAHCOBBIX YCIYI pelaTth Cropbl 6e3
oOparieHus B cya. KpoMe Toro, 3TOT HHCTUTYT CIIOCOOCTBYET MOBBIIICHUIO KAUeCTBa 00CITYKUBAHHS
KJIMEHTOB (PMHAHCOBBIMHM YUPEKACHUSIMH, YMEHBIICHHUIO KOJMYECTBA >Kalo0 M YperyJIupOBaHUIO
CIIOPOB MEXKIY CTOPOHAMH.

CylIecTBYIOT TakKe Jpyrue MeXaHU3Mbl 3alllMThl MpaB MoTpeduteneil (pUHAHCOBBIX YCIYT,
Hampumep, cyael M apOuTpaxksele cyabl, PocnorpeOnamzop, lLlentpanbbiii O6ank Poccum u
@enepanbHas Ci1yx0a M0 (UHAHCOBBIM PhIHKAM. DTH OPTaHbl U HHCTPYMEHTBI MOTYT NMPUMEHSATHCS
JUIS pa3pelieHysl CIOpPOB MEXIY MOTpeOUTeIsIMU U (DUHAHCOBBIMU YUPEXKACHUAMHU, a TAKKE JUJIS
Haka3zaHUs (MHAHCOBBIX YUPEXKJICHUH 3a HapyllIeHHe MTPpaB MoTpeOuTenei.

Jis yaydiieHust 3amuThl IpaB moTpeduTeneil (pUHAHCOBBIX YCIyr HEOOXOAMMO YIIydlIeHHE
KOHTPOJIS 32 JeSTENbHOCThIO (PMHAHCOBBIX YUPEXKACHUN U MOBBIIIEHNE OCBEIOMIIEHHOCTH KIMEHTOB.
Kpome TtOro, HeoOXoauMO COBEpIIEHCTBOBAaTh 3aKOHOJATENbCTBO B O0JIACTH 3alllUThHl IpaB
notpeOuTeneil GUHAHCOBBIX YCIYT U pa3BUBATh MEXaHU3MbI aJIbTEPHATUBHOTO pa3pelieHus CIIOPOB.
Tonbko Tak MOXKHO oOecrieunTh >PPEKTUBHYIO 3aLIUTY MpaB MoTpedurTeneil GUHAHCOBBIX yCIYyT B
Poccun.

B Poccun cymiectByer psii OpraHoB, KOTOpbIE OTBEYAlOT 3a 3alUTy IpaB NoTpeduTeseit
¢uHaHCOBBIX ycnmyr. OauH W3 Takux opraHoB - ®denepanpHas ciayk6a Mo (UHAHCOBBIM pPBHIHKAM
(OCDP), xoTopasi KOHTPOJIUPYET ACATENbHOCTh (PMHAHCOBBIX YUPEXKICHHM M 3allMIIaeT IpaBa
KJINEHTOB.

OCOP Taxxe ocyliecTBIsET GYHKIMH [0 PETYIUPOBAHUIO U HA/I30PY 32 IEATEIbHOCTHIO OaHKOB,
CTPaxOBbIX KOMIIAHUI, WHBECTHUI[MOHHBIX KOMIIAHHWM, YNPaBISIOMIMX KOMIIAHUA M JIPYyrux
¢buHaHCOBBIX yupexxaeHuid. [lis 3auutsl npaB norpeduteneit ®CDOP npoBoauT peryisipHbie IPOBEPKU
(DUHAHCOBBIX YUPEXKICHHUI Ha COOTBETCTBUE 3aKOHOAATEIBCTBY M HOPMaM IOBEICHUS B (PUHAHCOBOI
chepe [[opaeera, 2021].

E1e o1HUM opraHom, OTBEYAIOLIMM 3a 3aLIUTY [IpaB NoTpeduTenel GpuHaHCOBbIX yciyT B Poceun,
apnsiercs PocriotpebHan3op. OH KOHTPOJIHMPYET AEATENbHOCTh (PMHAHCOBBIX YUPEXAECHUH C TOUYKU

Legal aspects and mechanisms of protection of the rights ...



250 Matters of Russian and International Law. 2023, Vol. 13, Is. 6A

3peHMsl 3auMThl IpaB norpeduteneil. PocrnorpeOHaa3op Takke MPOBOAUT MEPONPUATUS I10
IponaraHie pas noTpeduTesnell ((MHaAHCOBBIX YCIYT U OCYLIECTBIISIET COOP M aHAIM3 XKaJI00 KIMEHTOB.

B Poccuu Takxke neictsyet LlenTpanbublii 0ank Poccuu, KOTOPBI Urpaet BaxHYIO pOJIb B 3aLUTE
npaB notpeduteneit GUHAHCOBBIX yCIIyT. LleHTpanbHblil 0aHK KOHTPOJIUPYET eATENIbHOCTh OAHKOB U
Apyrux (UHAHCOBBIX YUYPEXKACHUH, MpoBepseT MX (PUHAHCOBYIO YCTOMYMBOCTb M TOTOBHOCTH K
KPU3HCHBIM CUTYyalUsIM.

B Poccun pneiictByer MHCTUTYT anbTepHATUBHOTO pa3pelIeHUs] CIIOPOB B (PMHAHCOBOW cdepe
(®unancoBelii OMOYICMEH), KOTOPBI 3aHUMAETCs pa3pelIeHHEM CIOPOB MEXIY KIMEHTaAaMH |
(MHAHCOBBIMU YUPEKIECHUSAMH BHE Cy1a. DTOT MEXaHU3M 103BOJISICT KIIMEHTaM OBICTPO 1 3(pPeKTUBHO
pelaTh CBOM MPpo0OJIeMbl U 3allUIIATh CBOU IIpaBa.

B Poccun neicTBYIOT 3aKOHBI, KOTOPBIE PETYIUPYIOT 3alIUTy MpaB MoTpeOuTeneil GruHaHCOBBIX
yeayr. OJIMH U3 TakuX 3aKOoHOB - Denepanbubiil 3akoH "O 3amuTe npas norpedureneit” ot 07.02.1992
Ne 2300-1. DTOT 3aKOH yCTaHaBIMBAET IpaBa U 00A3aHHOCTU MOTpeOuTeNe (PUHAHCOBBIX YCIYT U
oIpezesseT NOPSAAO0K 3allUThl UX IPaB.

Taxoke cymectByer ®enepanbubiii 3akoH "O peiHKe HeHHBIX Oymar” ot 22.04.1996 Ne 39-@3,
KOTOPBIH PperyJlupyer JesTeIbHOCTh (PUHAHCOBBIX YUYPEXKICHHH, CBA3aHHBIX C BBIIYCKOM U
oOpanieHneM LeHHBIX Oymar. 3aKOH yCTaHaBJIHMBAET MpaBUIIa JUIsi MHPOPMALIMOHHOTO JHCKIIeiimMepa,
IIPUBJICUEHUS] MHBECTOPOB, 3AILUTHI IPaB HHBECTOPOB U 00ECIeUeHHsI MPO3PAYHOCTH PhIHKA LIEHHBIX
Oymar.

Kpome Ttoro, B Poccun neHCTBYIOT M Apyrue 3aKOHbBI, KOTOPBIE PETYJIUPYIOT JEATEIbHOCTh
(uHaHCOBBIX yupexaeHuH, Hanpumep, OenepanbHblii 3akoH "O 6aHKax U OaHKOBCKOM AestensHOCTH"
oT 02.12.1990 Ne 395-1 u denepanpHbiit 3akoH "O cTpaxOBaHMM BKJIAJ0B (PU3NYECKHX JIUI] B OaHKaX
Poccuiickoit @enepanun” ot 23.12.2003 Ne 177-D3.

OTH 3aKOHBI YCTAHABIMBAIOT 00s3aTeNbCTBA 1)1 (PUHAHCOBBIX YUPEKICHHUH 1O MPEIOCTABICHUIO
nHpopManuu o (PUHAHCOBBIX MPOAYKTAX, 3AlIUTE JMYHBIX JAHHBIX KJIMEHTOB M OO0ECIEUEHHUIO
0€30IaCHOCTH JICHEXHBIX CPEJCTB. 3aKOHBI TAKXKE OMPEIEINAIOT MOPSI0K PACCMOTPEHHUs kKajlold U
CIOPOB MEXJy KJIMEHTaMU U (DUHAHCOBBIMU YUPEXACHUSAMH, a TAKXK€ MEXaHM3Mbl KOMIICHCAIH
yOBITKOB IOTpEOUTENEH.

B Poccun cymecTByeT psii MEXaHW3MOB, KOTOPBIE 3AIIUINAIOT MIpaBa MOTPEOUTENEeH PUHAHCOBBIX
ycayr. OIMH U3 TaKUX MEXaHU3MOB - IHCTUTYT albTepHATUBHOIO pa3peleHHs CIIOPOB B (PMHAHCOBOM
cdepe (PunancoBbit OMOyICMEH).

®unancoBbiii OMOYJICMEH - 3TO HE3aBUCHUMBIN OpraH, KOTOPBIA OCYIIECTBIISAET aJbTEPHATUBHOE
paspelleHre CropoB MeXx a1y KIHeHTaMU U (PMHAHCOBBIMH YUPEXKIEHUSIMU. DTOT MEXaHU3M I103BOJISIET
noTpeOuTensaM (PUHAHCOBBIX YCIYT pelaTh CIopbl 0e3 oOpalieHus B Cy1 U MOIy4aTh KOMIEHCALIUIO
yOBITKOB.

st obpamenns k Gurancoomy OMOyacMeHy HEOOXOIMMO COOITIOIaTh ONPEICIICHHBIC YCIOBUS,
B TOM 4HcJie 00palaThCsi B OpraH B TEUEHUE OINPEIETICHHOI0 CPOKa M0Cjie BOSHUKHOBEHHUS CIIOpa U /10
oOparieHus B cya. KpoMe Toro, CTouMocTh Criopa He JOJDKHA MPEBBILIATh ONPEIEIEHHYI0 CYyMMY.

Eme oaHuM MexaHM3MOM 3aIlUThl TpaB NOTpeOuTene (UHAHCOBBIX YCIYT SIBISETCS
o0s13aTeIbHOE CTpaxOBaHKE BKIAA0B (pusnyeckux jmil. B coorBeTcTBum ¢ denepanbasiM 3akoHoM "O
CTpaxOBaHUHU BKJIAJIOB (pu3nuecKux Jiuil B 0ankax Poccuiickoit @enepanun”, BKiIaapl PU3HUESCKUX JIHIT
B OaHKax Mo/AJIeKaT 00s3aTeIbHOMY CTPAXOBaHHIO HAa CyMMy 10 1,4 MuIroHa pyOuiei.

Taroke moTpedburenn GUHAHCOBBIX YCIYT MOTYT oOpamarbes B Pociotpebnanzop u LleHTpanbHbIi
O0ank Poccum c »xamobamMu Ha HapylieHHE CBOMX IpaB. PocrmoTpeOHam30p MPOBOJUT MPOBEPKH
(DMHAHCOBBIX YUPEKIICHUA HAa COOTBETCTBHE 3aKOHOJATEILCTBY, a lleHTpanbnbpiii Oank Poccun
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IIPOBOJIUT HAA30p 3a JEATEIbHOCTbIO OAHKOB U APYTMX (PMHAHCOBBIX YUPEKACHUH.

B nenoM, cymecTByeT psa MEXaHU3MOB 3alIUThl IpaB HoTpeduTeneil (PUHAHCOBBIX YCIYT B
Poccun. Onmnako 3¢(eKTUBHOCTh 3TUX MEXAaHHW3MOB 3aBHUCHT OT MX NMPAKTHUECKOW peau3alud U
coONroficHUsT TpaB TOTpeOuTeNnel (GUHAHCOBBIMH YupexkACHHsIMH. HeoOXxoaummo anbHeiiee
COBEPILICHCTBOBAHHE MEXaHU3MOB 3alLUT

[udpoBuzanus okazana CyIIECTBEHHOE BIIMSHUE Ha OTpacib (PMHAHCOBBIX yciayr B Poccun.
OnnuM w3 Haubosiee 3aMETHBIX PE3YJbTATOB IH(PPOBHU3AIMU SBISAETCS BO3MOXKHOCThH IOJTyYCHHS
(MHAHCOBBIX YCIYT B OHJIAH-PEXUME.

C pa3BuTHEM TEXHOJIOTMH W pacIpOCTPAaHEHHEM HUHTEpHETa Bce OoJjblle (UHAHCOBBIX
YUPEXAECHUHN NepexolaT Ha OHyaiH-mIaTGopmMbl. KIMeHTh MOTYT MoslydaTh JAOCTYI K OAaHKOBCKUM
cueTam, KpeauTaM, MHBECTULIMOHHBIM MPOIYKTaM U IPYTHM (PMHAHCOBBIM YCIyraM 4yepe3 HHTEPHET.
3TO yBENMYMBAET y100CTBO U JOCTYIHOCTh (PMHAHCOBBIX YCIIYT JJISl KIIMEHTOB.

OpHako c pa3BUTHEM LHU(POBBIX TEXHOJOIMH BO3pACTAlOT M HOBBIE PUCKH, CBSI3aHHBIE C
0€30I1aCHOCTBIO U 3aILIUTOM JaHHBIX KIMEHTOB. PUHAHCOBBIE YUPEXKIEHUS BBIHYKACHbBI IPUHUMATh
MEPHI 110 3aIUTE JUYHBIX JAHHBIX KIMEHTOB U 00eCIeYeHUI0 0€30aCHOCTH OHJIAMH-TPaH3aKIINH.

[udposuzanus no3BoaHiIa GUHAHCOBBIM YUPEKIACHUSIM aBTOMATU3UPOBATh MHOTHE TPOIIECCHI,
CBSI3aHHBIC C BBIJAUCH KPEIUTOB, YNpaBIEHHEM aKTHBaMU U T.O. DTO MO3BOJSAET (PUHAHCOBHIM
YUPEXKACHUSAM MOBBIIATH 3PHEKTUBHOCTh CBOCH JESATEIbHOCTH U YMEHbBILIATh 3aTPAThI.

Taoke nudpoBuzanus (GUHAHCOBBIX YCIYr CYIIECTBEHHO YJYYIMIa BO3MOXHOCTH aHalu3a
JTAHHBIX W TPUHSATHS PEHICHWH Ha OCHOBE STHX JAaHHBIX. AHAJIM3 JAHHBIX ITOMOTaeT (MHAHCOBBIM
YUPEeKACHUSM TPECKA3bIBaTh MOTPEOHOCTH KIMEHTOB, Pa3padbaThiBaTh HOBBIE MPOIYKTHI M YCIYTH U
yJIy4IIaTh Ka4eCTBO OOCITyKHBaHUSI.

PerynupoBanue oTpaciau (UHAHCOBBIX YCIYT SBISETCS BaKHBIM BOIPOCOM Ul OOecredeHus
CTaOMIIBHOCTH W 3aIUTHI MpaB KiIHeHToB. OJIHAKO, TaK KaK OTPaciib (PMHAHCOBBIX YCIIYT SIBIISETCS
OYEeHb JTMHAMUYHOM U CIIO)KHOW, PEryJIMPOBaHUE TAKXKe JJOJDKHO OBITh aIaITHBHBIM U THOKUM.

OnHMM M3 KIIOYEBBIX HIOAHCOB PETYJIMPOBAHUS OTPACIM  ABISETCI HEOOXOJIUMOCTh
OajaHCUPOBaHUS MEX/1y MHTEpecaMH NoTpeduTeneil GMHAHCOBBIX YCIYT U HHTepecaMy (PMHAHCOBBIX
YUpeKACHUH. 3aKOHBI U MpaBwiia JOJDKHBI 00eCTieYyrBaTh 3alIUTy MPaB KIMEHTOB W MPEIOTBPAIIATh
MOIIIEHHUYECTBO M HETOOPOCOBECTHYIO KOHKYPEHIIHIO CO CTOPOHBI (PUHAHCOBBIX YUPEKICHUH, OJJHAKO
OHH TaKXe JOJKHBI 1aBaTh BO3MOKHOCTh (DUHAHCOBBIM YUPEKICHUAM Pa3BUBATHCS U KOHKYPUPOBATh
Ha pBIHKE.

Kpome Toro, perynmupoBaHue oTpacin (HHAHCOBBIX YCIYT JTOJKHO YYUTBHIBATH MEXKTyHAPOIHbIE
CTaHIApTHl U TPEOOBaHUS, TAK KaK MHOTHE (DMHAHCOBBIC YUPEXKIEHHS pabOTalOT B MEXTyHAPOIHOM
KOHTEKCTE ¥ UMEIOT MEXTyHApOIHBIX KIIMCHTOB.

Emte ogHUM HIOAHCOM pPeryJIUpOBaHMs OTPACIH SABISETCS HEOOXOIUMOCTh PEryJIHPOBAHUS HOBBIX
Y Pa3BHBAIOIIUXCS BUAOB (PMHAHCOBBIX YCIYT, TAKAX KaK KPHUIITOBAIIOTH M OJOKYECHH-TEXHOJIOTHH.
HoBble TEXHOIOTHM MOTYT M3MEHHTH CYIICCTBYIOIIME MOJENN OW3Heca B (PMHAHCOBOW OTpACIH,
M03TOMY HEOOXOAMMO pa3padoTaTh COOTBETCTBYIOIME 3aKOHBI W IpaBHJIa, YTOOBI 00ECIEYUTh
0€30MacHOCTb U 3aIIUTY MPaB KIMEHTOB B HOBBIX YCIOBHSIX.

Taxke HIOAHCOM PpETYJIIHPOBAHUS OTPACIH SIBISIETCS HEOOXOIUMOCTh COATaHCHPOBAaHHOCTH
MEXIY TOCYIapCTBEHHBIM pPETyJUPOBAaHHEM M CaMOpETyJIMpoBaHUEeM oTpaciu. OmnpeneneHHbIe
aCIIeKThI JIATEIIbHOCTH (PMHAHCOBBIX YUPEXKIECHHH MOTYT OBITH PETyJIUPYEeMBIMH CaMOM OTpPaciblo,
Hanpumep, uyepe3 NpophecCHoHaTbHbIC ACCOLMAIIUN U CAMOPETYIMPYEMbIe OPTaHU3aIIH.

Eme ogHMM HIOAHCOM PEryJIMpPOBAHUS OTPACId (UHAHCOBBIX YCIYT SABISIETCS HEOOXOIUMOCTh
KOOPAMHAIIMY MEXY PA3JIMYHBIMU OPraHaMU U YUPEXKIECHUSIMH, OTBETCTBEHHBIMH 33 PETYIMPOBAHNE
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¢unancosoii orpacinu. B Poccun perynupoBanue prHaHCOBBIX yCIIyT ocyliecTBisieTcs: LlenTpanbHbIM
6ankoMm Poccun, denepanbHoil ciryk00# 10 (UHAHCOBBIM phIHKaM U PocrioTpeOHaa30poMm.

Kaxxaplii 3 3TUX OpraHoB OTBETCTBEHEH 3a OIIPEJECIICHHBIE aCIEKThl PErYJIMPOBaHUS, HAIIpUMED,
Lentpanbueiii 6ank Poccun oTBeuaet 3a perynupoBanre 0aHKOBCKOU cucteMbl, DeaepanbHas ciryxoa
10 (pMHAHCOBBIM PHIHKAM - 33 PEryJupoBaHUEe (PMHAHCOBBIX PHIHKOB U (DMHAHCOBBIX YUPEXKICHUH, a
PocroTpebHan3op - 3a 3amuTy mnpas morpeduteneii punancosrix yeuyr [Ilepmunosa, 2020].

OpHako, Tak KaK MHOTHE acCIEKThl IEATEIbHOCTH (PUHAHCOBBIX YUPEKIECHUH MEepeceKaroTcs C
OTBETCTBEHHOCTBIO HECKOJIbKMX OpIaHOB, HEO0OXOAMMa KOOPAMHAIMS M COTPYIHHYECTBO MEXKIY
HuMu. B uacTHOcTH, HeoOxoaumo obecreynTh OOMeH HH(pOpMalued U COrjJacoBaHUE MEXIY
HentpansabiM OankoM Poccum u ®DenepanbHOi ciayk00i 10 (UHAHCOBBIM pPBIHKAM, YTOOBI
00ECTIeYHTh COTJIACOBAHHBIN U 3()()EeKTUBHBIN OJXO0 K PETYIMPOBAHNIO (PUHAHCOBOW OTPACIIH.

CymecTByeT HEOOXOJUMOCTh COTJIACOBAaHUS MEXKAY pEryJIHpYyIIUMH opranamMu Poccun u
MEXIYHAPOAHBIMU PETYJIUPYIOIMIUMUA OpraHaMH, TAaKUMHU Kak MexXIyHapOJHbIN BaltOTHBIA (QoHI U
bazenbckuii KOMUTET MO0 OAHKOBCKOMY Haa30py. MexXIyHapOAHbIE CTaHAAPTHl U TPEOOBAHUS TaKKe
MOTYT TIOBJHSTH Ha peryiupoBaHue (UHAHCOBOW oTpaciu B Poccum, mosToMy HeoOXoanma
KOOPAMHALIMS MEXIY Pa3IuYHbIMU OPTaHAMH U YUPEKICHUSIMH, OTBETCTBEHHBIMH 32 PETYJIHPOBAHNE
(UHAHCOBOW OTpACiH, HA MEXTyHAPOIHOM YPOBHE.

3akioueHue

B naHHON cTarbe OBUTM paccMOTPEHBI INPABOBBIE ACHEKThl M MEXAaHHU3MbI 3alllUTHl IpaB
notpeOuteneil ¢puHAHCOBBIX yciyr B Poccuu. BbuiM BBISBICHBI KJIIOUEBbIE 3aKOHBI M IMpaBUIIA,
peryIupyromme orpacib (UHAHCOBBIX YCIyT, Takue kKak 3akoH "O 3amure mnpaB motpeduTenei”,
®enepanbHblif 3ak0oH "O 6aHKax U OaHKOBCKOMW AESITENIbHOCTU" U IpyTHeE.

OnHMM U3 KIIOYEBBIX PpE3yJIbTaTOB CTaTbM SIBJISETCS TO, 4YTO LU(PPOBH3AMS OKasaja
CYLIECTBEHHOE BIMSHUE HA OTpacib (MHAHCOBBIX YCIIyT B Poccuu, yBenu4uB ya006CTBO U TIOCTYITHOCTb
(MHAHCOBBIX YCIYT AJISl KIMEHTOB, HO TaK)Ke BO3POCIU HOBbIE PUCKH, CBSI3aHHBIE C 0€30MaCHOCTHIO U
3alUTON JaHHBIX KIHEHTOB.

Taxxe B cTaTbe ObUIM paCCMOTPEHBI HIOAHCHI PETYJIMPOBAHUS OTPACIIH, TaKHWE KaK HE0OX0IUMOCTb
OajaHCUPOBaHUS MEX/1y MHTEpecaMH MoTpeduTeneil GMHAHCOBBIX YCIYT U HHTepecaMy (PMHAHCOBBIX
yUpexJAeHUuH, HEO0OXOAUMOCTh KOOPJAMHALMU MEXIy pPa3JIMYHBIMM OpraHaMH U YUPEKICHHUSIMHU,
OTBETCTBEHHBIMHU 32 peryJIHpoBaHue (UHAHCOBOI OTpaciu, U ApyTHE.

B nenoMm, npaBoBble aclieKThl M MEXaHU3MBbI 3alUMTHI MIpaB MoTpeduTenel (MHAHCOBBIX YCIYT B
Poccun sBISIOTCS Ba)KHBIMH BONPOCAaMH, TPeOYIOIIMMH TOCTOSHHOTO COBEPIIEHCTBOBAHUS U
aJlanTalliy K HOBBIM BBI30BaM U TEXHOJIOTUSAM. PerynupoBanue oTpaciu J0KHO ObITh aJalTUBHBIM U
ruOKuM, cOaTaHCUPOBAHHBIM U KOOPJIMHUPOBAHHBIM, YTOOBI 00€CTIeYnBaTh CTAOMIBHOCTh U 3aLIUTY
IIpaB KJIMEHTOB, a TAK)KE Pa3BUTHE U KOHKYPEHTOCIIOCOOHOCTh (PMHAHCOBBIX yupexkaeHuit B Poccun.
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Abstract

Consumers of financial services are one of the most vulnerable groups of consumers, as they
often do not have sufficient knowledge and experience in the field of finance. In Russia, legal aspects
and mechanisms for protecting the rights of consumers of financial services are among the most
discussed topics in the legal field. Financial services play an important role in the modern economy,
providing customers with a wide range of services such as lending, investing and insurance.
However, since the financial industry is complex and dynamic, it is also one of the most regulated
industries in the world. One of the key aspects of the regulation of the financial industry is the
protection of the rights of consumers of financial services. Clients of financial institutions should be
protected from fraud, unfair competition and other forms of exploitation. At the same time, financial
institutions must provide a high level of customer service and comply with high standards of ethics
and transparency. This article will consider the legal aspects and mechanisms of protection of the
rights of consumers of financial services in Russia. The key laws and regulations governing the
financial services industry will be considered, as well as the nuances of regulating the industry, such
as the need to balance the interests of consumers of financial services and the interests of financial
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institutions, coordination between various bodies and institutions responsible for regulating the
financial industry, and others. In addition, it will be considered how digitalization has affected the
financial services industry, and what are the challenges and prospects for protecting the rights of
consumers of financial services in the future.
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AHHOTAIIUA

AJNTOPUTMUYECKHE CHUCTEMbI B  (DUHAHCOBOH  JEATEIBHOCTH  SBIISFOTCS  Ba)KHBIM
WHCTPYMEHTOM JUIsl TIPUHSATHS PEIIeHWA ¢ aBTOMAaTu3aluu mpoieccoB. OpHako, ux
WCIIOJIb30BaHUE BJICUET 32 COOOM psii MPaBOBBIX BOIIPOCOB U PUCKOB. B nmaHHOUM cTaThe Oyner
paccMOTpeH ombIT Poccur B HCMOIB30BAHMHM QJITOPUTMHYECKUX CHCTEM B (DHMHAHCOBOU
NEATEILHOCTH U UX IpaBOBbIe acrekThl. CoBpeMeHHas (pMHAHCOBas ACATEIBHOCTH BCe OoJiee
WCIOJIb3YET TEXHOJOTMH W WHHOBAIMH ISl YJIYYIIECHUS CBOCH 3(()EKTHMBHOCTH W KadecTBa.
OnHo¥l M3 TAaKUX WHHOBALMM SIBJISIOTCS QJITOPUTMHYECKHE CHCTEMbBI, KOTOPBIE IMO3BOJIAIOT
aBTOMATHU3HPOBATh MPOIECCHl MPHUHATHS PEUICHUH U yhpaBieHHs (UHAHCAMH HAa OCHOBE
MaTeMaTHYECKUX MOJENEH M aHajan3a OoJbmIoro o0beMa maHHBIX. OIHAKO, HCIIOJb30BAaHHE
QITOPUTMUYECKUX CHUCTEM B (DMHAHCOBOW JEATETLHOCTH MOKET BBI3BIBATH OIPECIICHHBIC
BOIIPOCHI M pPUCKHU. BOIIPOCHI 3aKITI0Ual0TCs B TOM, KaK 3TH CUCTEMBI MOTYT OBITh UCIIOJIb30BaHBI,
KaKue 3aJja4i OHU MOTYT PEIIUTh M KaKue 3a7a4d MOTYT OBbITh PEIICHBI C UX MOMOIIbI0. Prcku
CBSI3aHBbI C TEM, UYTO HENPABUIBLHOE UCIIOJIb30BAHUE AJTOPUTMUYECKUX CUCTEM MOXKET IPUBECTU
K ()MHAHCOBBIM MOTEPSM, YCUJICHUIO PUCKOB U Jake NUCKpUMHUHAIUHU. [loaTomy, mpaBoBBIE
ACMEeKThl MCIIOJIB30BAHMS AITOPUTMUYECKUX CHUCTEM B (PMHAHCOBOW JESATEIHHOCTH SIBIISIOTCS
BOKHOM TEeMOU i OOCYXKIIEHMsI M HCCleoBaHus. B gaHHO#N cTaThe MBI pacCMOTPHUM OTIBIT
Poccun B perynupoBaHUM UCHONB30BaHUS AaNTOPUTMHUYECKUX CHUCTEM B (PUHAHCOBOI
JEeSTeNbHOCTH U MPOAHAIM3UPYEM MPOOIEMBbl M BBI3OBHI, CBSI3aHHBIC C MCIIOIH30BAaHHUEM TaKHX
CHCTEM.

J1si tMTUPOBAHMS B HAYYHBIX HCCJIeI0BAHUAX
KyukoBckas H.B. IIpaBoBbple acmekThl HCIOIb30BAaHUS AINTOPUTMHUYECKHX CHUCTEM B
¢duHaHCOBOM AesiTenbHOCTH // Bonpock! poccuiickoro u MexayHapoanoro npasa. 2023. Tom 13.
Ne 6A. C. 255-261. DOI: 10.34670/AR.2023.22.43.037
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Beenenue

B Poccun anropuTMHYECKHE CHCTEMBI HIMPOKO HCHOJB3YIOTCA B (DMHAHCOBOW JESTEIBHOCTH,
BKJIFOYAsl TOProBIIO Ha (DOHJOBBIX M BAJIIOTHBIX PbIHKAaX, yNpaBJIEHUE aKTHMBAMU U MOPTQENsIMH,
KpPEIUTHBIA CKOpUHI M mpouee. OnHAKO, MX HCHOJIb30BaHHUE BJEYET 3a COOOM IPAaBOBBIE PHUCKH,
KOTOPBIE MOTYT MOBJIUATH Ha 3aKOHHOCTb U JISTHTUMHOCTH (PUHAHCOBBIX OTEpaLnii.

B Poccun cymiectByer HopMmaTuBHas 0a3a, peryjiMpyromas MCIOJb30BaHHE AITOPHUTMUYECKUX
cucTeM B ((MHAHCOBOM J1€ATENbHOCTH, BKJIIOUYasi TPEOOBAaHUS K IPO3PAYHOCTU U OOBEKTUBHOCTU TaKUX
cucreM. O1HaKo, He BCEera BO3MOXKHO rapaHTUPOBATh OO BEKTUBHOCTh JITOPUTMUYECKUX CUCTEM, UYTO
MOJKET MIPUBECTH K HAPYIICHUIO NIPaB NOTPEOUTEICH U HHBECTOPOB.

ANTOopUTMHUYECKUE CHUCTEMBI MOTYT 00pabaTbiBaTh OOJbIIME OOBEMBI JIaHHBIX, BKJIIOYAs
KOHQUIECHIIMATIbHYI0 HHPOpPMALMIO O KIMEHTax M uHBecropax. B Poccum cymectByroT
3aKOHOJATeIbHbIE TPEOOBAaHUS K 3alllUTe NEPCOHAIbHBIX JAaHHBIX, OJHAKO, HE BCEr/Ja BO3MOXKHO
rapaHTUPOBaTh OE30MACHOCTH JaHHBIX B pAMKaX MCIOJIb30BAaHUS AJITOPUTMHUECKUX CUCTEM.

B Poccum cymiecTByl0oT HOpPMATHBHBIE aKTbl, KOTOPbIE PETYJIHUPYIOT OTBETCTBEHHOCTH 3a
HapyllleHHe 3aKOHOAATENbCTBA IPHU MCIIOJIB30BaHM AalITOPUTMUYECKUX CHCTEM B (PUHAHCOBOM
NeSITeIbHOCTH, BKJIIOYAsi OTBETCTBEHHOCTh 32 HENPAaBOMEPHOE HCIIOJIb30BaHUE KOH(HICHIMATbHON
nHOpMaNny, 32 HapylIeHUE TpaB MOTPEOUTENICH U HHBECTOPOB, 32 HapyIIEHHUE aHTUMOHOIIOIBHOTO
3aKOHOJATEIbCTBA, 34 UCIIOJIb30BAHNE AJITOPUTMHUUECKUX CUCTEM C LIEJIbI0 MAaHUIYJISLUU PHIHKOM U
poyee.

ANTOpUTMHUYECKHE CHUCTEMBbI MOTYT HCIOJIb30BAaThCS AJISI COKPBITUS (DPMHAHCOBBIX ONepauuid U
C/IEJIOK, YTO MOXET IPUBECTH K BO3SHUKHOBEHHIO (PMHAHCOBBIX NpecTyIienuil. B Poccuu cymectBytor
3aKOHOJATENbHbIE aKThl, HaNpaBJIeHHbIE HA OOpHOY ¢ (PUHAHCOBOI NMPECTYMHOCTHIO U OTMBIBAHUEM
JIeHET, BKJItoYasi TpeOOBaHMsI K KOHTPOIIIO (PMHAHCOBBIX oNepanuii U 0053aTeNbHY0 HICHTU(UKAIIUIO
KJINEHTOB.

OcHoBHAas 9YacTh

IIpaBoBOI1 BONPOC CBA3aH C MCIHOJIB30BAHUEM AITOPUTMHUUYECKUX CUCTEM B KOHTEKCTE 3TUYECKUX
BOIPOCOB. AJITOPUTMUYECKHE CUCTEMbl MOTYT NPUBOAUTH K AaBTOMATH3allUM IPOLECCOB M
YMEHBIIIEHUIO POJIM YEJIOBEYECKOTO (hakTopa B TPHUHATHU PEIICHUM, YTO MOXET MOBIMATH Ha
MOpajbHBIE W OSTHYECKHE acleKThl (UHAHCOBOM JesTenbHOCTH. B Poccum cymecTByioT
3aKOHOJIaTEJIbHBIE aKThl, HANPaBJICHHbIE HA PEryJIMPOBAHUE STUYECKUX ACIEKTOB HCIIOJIb30BaHUS
ANTOPUTMHUYECKUX CHUCTEM B (PMHAHCOBOM JESATEIHHOCTH.

B-miecThiX, mecToil mpaBOBOW BOIMPOC CBSI3aH C HCIOJIb30BAHUEM aJTOPUTMHUYECKUX CHCTEM B
KOHTEKCTE pPa3BUTH (UHTEX-UHAYCTpUU. DUHTEX-UHIYCTPHS SBISAETCS OBICTPO pa3BUBAIOMICHCS
OTPACIIbIO, KOTOpas MCHOJIb3YET aJTOPUTMUYECKUE CUCTEMBI ISl CO3/IaHUS HOBBIX IPOAYKTOB M
cepBucoB. B Poccun cymecTByrOT HOpMAaTHMBHBIE aKThl, HAIPaBJIEHHbIC HA MOAACPKKY pPa3BUTHUSA
(bUHTEX-UHAYCTPUHU, BKIIOYAs CO3JaHWE WHHOBAIIMOHHBIX IICHTPOB M YIPOIICHHE MPOLETYP
perucTpanuu GUHTEX-KOMIIaHUH.

B-cenpMbIx, ceapMOM ITPABOBOM BOIPOC CBSI3aH C MCIIOJIB30BAaHUEM AJITOPUTMUYECKUX CUCTEM B
KOHTEKCTE MEKIYHAPOIHOTO COTPYAHMYECTBA M TAPMOHM3ALMHU IPAaBOBBIX HOpM. Mcrnonp3oBaHue
ANTOPUTMHUYECKUX CUCTEM B (DMHAHCOBOM NIEATEITLHOCTH TpeOyeT TapMOHHU3AIMU TIPABOBBIX HOPM H
COTJIaCOBaHMUs 3aKOHOJIATEJIbCTBA B PA3JIMYHBIX cTpaHax. B Poccuum cymecTByroT MexXayHapOIHbIE
JIOTOBOPBI ¥ COTJIAIICHUSI, HAMIPABJIICHHbIE HA TAPMOHU3AIIMIO TIPABOBEIX HOPM B ()MHAHCOBOH cdepe,
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BKJIIOYAs COIJIAIIEHUs] 0 OOpbOE€ C OTMBIBAHMEM [EHEr U TEPPOPU3MOM, a TaKXKE COIJIALICHUS O
B3aUMOJIEHCTBUM (PMHAHCOBBIX PETYJIATOPOB.

Mcnonp30BaHue allrOPUTMUYECKUX CUCTEM B (PMHAHCOBOH JEATEIBHOCTH B Poccuu conpsikeHo ¢
PSIOM TIPABOBBIX PHCKOB M BOMPOCOB, BKIOYAs MPO3PAYHOCTh U OOBEKTUBHOCTH CHUCTEM, 3aIUTY
JAHHBIX U KOH(UACHINATIBHOCTH, OTBETCTBEHHOCTD 3a UCIIOJIb30BaHUE CHCTEM, O0pbOY ¢ PMHAHCOBOM
IPECTYITHOCTBIO U OTMBIBAHMEM JEHEr, 3TUYECKHE AaCIHeKThl, pa3BUTHE (UHTEX-UHAYCTPHUH U
MEXyHapOAHOE COTPYIHUYECTBO. PeryinpoBanue u coriiacoBaHue MPaBOBBIX HOPM B 3TOH 00jacTu
SBIISIIOTCSL BAXXHBIMH 3a/la4aMy  JUUIsl 00eCHedeHUs] 3aKOHHOCTH M JIETUTHUMHOCTH (PMHAHCOBBIX
olepalui U 3alUThI IpaB MOTpeOUTENIeH U HHBECTOPOB.

B Poccun ncnonb3oBaHue anropuTMHUECKUX CUCTEM B (PUHAHCOBOM JE€SITEIbHOCTH PETYIUPYETCS
PSAI0M 3aKOHOAATEIbHBIX AKTOB, BKIIIOYAS:

— @enepanpabiii 3akon ot 27.07.2006 N 152-®3 "O mnepcoHambHBIX AAaHHBIX', KOTOPBIA
yCTaHABIMBAaeT TpeOOBaHHUSA K 0O0pabOTKE M 3allluTe [EePCOHAJIbHBIX JAHHBIX IpU
MCIIOJIb30BaHUU AJITOPUTMHUECKHUX CHCTEM.

— ®enepanbhbiii 3akoH ot 10.07.2002 N 86-®3 "O Llentpansnom 6anke Poccuiickoit deneparuu
(banke Poccun)", kotopslil peryiaupyet nestenbHocTs banka Poccun, B ToM uncie B o0iactu
peryaupoBaHus (PMHAHCOBBIX PHIHKOB M OAaHKOBCKOH /1€ TEIbHOCTH.

— @enepanbubiii 3akoH ot 21.11.2011 N 324-®3 "O wMexaHu3max TroCyJapCTBEHHOIO
peryaupoBaHus TOProBoil aesTesnbHOCTH B Poccuiickoil @enepanun'", KOTOPbI perynupyer
NeSITeIbHOCTb (PUHAHCOBBIX PHIHKOB M TOPTOBBIX IJIOLIAJIOK.

— GenepanbHblii 3akoH oT 26.07.2006 N 135-®3 "OO 3ammuTe KOHKYpPEHIHMH', KOTOpPBIN
peryiupyer neATelbHOCTh KOMIIAHMW W OpraHu3aluidl B KOHTEKCTE aHTHMMOHOIOJIBHOIO
3aKOHOJATEIbCTRA.

— @enepanbHbiii 3akoH or 07.08.2001 N 115-®3 "O npoTUBOAEWCTBHM JIeTalM3alUU
(OTMBIBaHMIO) JOXOJIOB, ITOJIYYEHHBIX IPECTYIIHBIM MyTEM, U (PUHAHCUPOBAHUIO TEppopu3Ma',
KOTOPBII pPEryjaupyer JesTeIbHOCTh KOMIIAHUH B KOHTEKCTe OOpbObl C (UHAHCOBOH
IIPECTYITHOCTBIO U OTMBIBAHUEM JICHET.

— GenepanbHblii 3akoH oT 26.12.2008 N 294-®3 "O 3ammre mnpaB OPUAMYECKUX JUI U
WHAVBUAYAIBHBIX NPEAIPUHUMATENEH NPU OCYIIECTBICHUH TOCYJapCTBEHHOTO KOHTPOJIS
(Hag3opa) W MYHHULMIAJIBHOTO  KOHTPOJA", KOTOPBIM  PEryiupyer JesiTeIbHOCTb
KOHTPOJIMPYIOIIUX OPTaHOB B KOHTEKCTE MCIIOJIb30BAHUS aJITOPUTMUYECKUX CUCTEM.

— [locranoBnenne IlpaButensctBa PP ot 12.02.2015 N 120 "OO6 yTBepkKIE€HHUH MpPaBUI
pasMellleHHsT 3aKa3a Ha IOCTaBKM TOBApOB, BBIMOJHEHHE pPaldOT, OKa3zaHUE YCIyr JUis
rOCyJapCTBEHHBIX M MYHULMIAIBHBIX HYXA" (B pea. ot 03.11.2016), kotopoe perynupyer
NESTeIbHOCTh KOMITAHUN B KOHTEKCTE TOCYJAapCTBEHHBIX 3aKyNOK M YCTaHABIMBAET
TpeOOBaHUS K KCIOJb30BAHUIO 3JIEKTPOHHBIX TOPrOBBIX IUIOMIAJOK U AJITOPUTMHYECKHX
CUCTEM IIpU MPOBEACHUH TOPIOB.

— [locranosnenue banka Poccun ot 23.06.2021 N 137-I1 "O TpeGoBaHUAX K QITOPUTMUYECKUM
cHUCTeMaM U TEeCTHPOBAHMIO TaKMX CHCTEM Ha COOTBeTcTBUE TpeOoBaHusM banka Poccun",
KOTOpPOE€ YCTaHaBIMBAaeT TPEOOBAaHUS K HCIHOJIb30BAHUIO AJITOPUTMUYECKUX CUCTEM B
OAaHKOBCKOM N€ATENIbHOCTH M NPEANUCHIBAET MPOBEICHUE TECTHMPOBAHUS TaKUX CUCTEM Ha
COOTBETCTBUE YCTAaHOBIICHHBIM TPEOOBaHUSM.

Taxxe B Poccun CymiecTBYIOT psii HOPMATUBHBIX aKTOB, KOTOPbIE HAIPABJIEHBI HA MOJACPKKY

pa3BuTHs (UHTEX-UHIAYCTPUH, BKJIIOYAs 3aKOHOJATENIbHBIE aKThl O CO3JaHMM HHHOBAIIMOHHBIX
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LIEHTPOB, NOJJIEPKKE MAJIOr0 M CPEIHEro MpPEeIlPUHUMATEIbCTBA M YIPOLIEHUU MPOLEAYD
peructpauuu (pUHTEX-KOMITaHUH.

B nenom, 3akononatensHast 6a3a B Poccuu perynupyer uerosib30BaHHE allTOPUTMHUUECKUX CHCTEM
B (DMHAHCOBOW IEATENLHOCTH, OJIHAKO, CYIIECTBYET HEOOXOJMMOCTh B JajdbHEHIIEM YTOYHCHUU U
COBEpIICHCTBOBAHWY HOPMATHBHBIX aKTOB B CBSI3U C OBICTPHIM Pa3BUTHUEM TEXHOJIOTHI U (PUHAHCOBBIX
PBIHKOB.

Oneir Poccum moKa3bIBaeT, YTO HCIOJB30BAHUE AITOPUTMUYECKHUX CHUCTEM B (DMHAHCOBOM
JESTEILHOCTH MOKET UMETh KakK MOJIOXKHUTENIbHbIE, TaK U OTpUIlaTesibHble mocinenctBus. C oaHoM
CTOPOHBI, aBTOMAaTH3aIUsI MPOIECCOB MOXKET YIy4lIUTh 3()(HEKTUBHOCTh U CKOPOCTH (DUHAHCOBBIX
orepalyii, MOBbICUTh TOYHOCTh U OOBEKTUBHOCTH MPHUHSITHUS PEHICHUNA U YMEHBIIUTH BO3MOXKHOCTH
9eoBeYecKoro (¢akropa B Jene coBepiieHHs ommOok. C apyroil CTOPOHBI, HCIOJIB30BaHUE
AITOPUTMHUYECKUX CUCTEM MOXXET MPHUBECTH K CO3JaHHUIO0 00Jiee CIOKHBIX U HESBHBIX MOJENeH
MOBE/ICHUS, YCUIICHUIO (PMHAHCOBBIX PUCKOB M UCKAKEHUIO PHIHOYHBIX CHIL.

B Poccuu cymiecTtByeT psl MHULIMATUB U POEKTOB, HAIIPABJIECHHBIX HA Pa3BUTHUE MCIOJIb30BAHUS
AITOPUTMHUYECKUX CUCTEM B (PMHAHCOBOM JESITEIILHOCTH, BKJIFOYAs MMPOCKTHI MO CO3/IaHUI0 KIIACTEPOB
(UHTEX-KOMITAaHUH W (UHAHCOBBIX TEXHOJIOTHH, a TaKXe NPOBEJACHHEC KOHKYPCOB Ha JIyYIINE
pa3paboTku B 3Toii obmactu. Hampumep, B 2019 romy B Poccum Obuta co3pgana HalnuoOHATbHAsS
wiargopma "®@unTex", koTopas 0ObEIUHSIET KOMIIAHWK W OpraHM3aliy, padoTaronue B o0JacTu
(MHAHCOBBIX TEXHOJOTUH, U HANIPaBlIeHA Ha MOAJIEPKKY pa3BUTUs GUHTEX-UHAYCTpuH B Poccuu.

Cyl1ecTByeT U psJl Mpo6JieM U BBI30BOB, CBA3aHHBIX C MCIIOJIb30BAHUEM AJITOPUTMHUUECKUX CUCTEM
B (unHancoBoil nestenbHOCTH B Poccuu. K HUM OTHOCATCS OTCYTCTBHE €IMHOW METOJNOJOTHU M
CTaH/IapTOB OILIEHKH 3((HEKTUBHOCTU aNTOPUTMUYECKUX CHUCTEM, HEAOCTAaTOYHAs MPO3PAYHOCTH U
OOBEKTUBHOCTh MPUHIMIIOB PAOOTHl TaKUX CHUCTEM, a TaKKe€ PHUCKH CBSI3aHHBIE C 3alUTOMN
MEPCOHAIIBHBIX TAHHBIX ¥ KOHPHUIEHIIMATFHON HMHPOPMAIIUH.

Taxkum oOpa3om, onbIT Poccun moka3bIBaeT, 4TO MCIOIB30BAHUE ANTOPUTMUYECKHX CHUCTEM B
(uHaHCOBOW JeATehbHOCTH TpedyeT OamaHCHUpPOBAHHUS MEXAY AaBTOMAaTH3alMeld TMPOIECCOB U
COXpaHEHHEM KOHTPOJISI U OTBETCTBEHHOCTH 3a (PMHAHCOBBIE omepanuu U pemieHus. Heobxomaumo
COBEPIIICEHCTBOBATh TMPABOBYID 0a3y M CTaHIAPTHl PETYJIHPOBAHMUS B OJTOM OOJACTH, a TakKxKe
MPOAOJKATh PAa3BUBATh MHHOBALIMOHHBIE MPOEKTHl M WHULMATHBBI, HAIPABJICHHBIC HAMOMJICPKKY
pa3BuTUa (GUHTEX-UHAYCTPUHM U HCIOJIH30BAHHE HOBBIX TEXHOJOTHH B (huHaHCOBOU cdepe. Takxke
BXHO YJIENSATh BHUMaHHE 00YYEHHUIO U MOBBIMICHUIO KBATHU(PUKAIIUU CIIECIUAINCTOB, PA0OTAIOIINUX C
AITOPUTMHUYECKUMU CHCTEMaMH, a Takke oO0ecrnedynBaTh MOHUTOPHHT W KOHTPOJIb 3a WX
HCIIOJIb30BAHHUEM.

OpHolt U3 mpoOJieM, CBSI3aHHBIX C HMCIOJB30BAHUEM AITOPUTMUYECKUX CHUCTEM B (PMHAHCOBOMA
JEATEIIbHOCTH, SBJISIETCA PHUCK JUCKPUMHHAUMM HA OCHOBE AQITOPUTMHUYECKHX MOJECIEH.
HccnenoBanusa moka3plBalOT, YTO HEKOTOPHIE AJTOPUTMHUYECKHE CHUCTEMBI MOTYT HUCIIOJIb30BaTh B
KauyecTBe TPHU3HAKOB (DAKTOpPHI, CBSI3aHHBIE C PAcOBOM, TEHAEPHONH WU  COIMATBHOMN
MPUHAJICKHOCTBIO, YTO MOXKET MPUBECTH K TUCKPUMHUHALMU U UCKAXXEHUIO pe3yJIbTaTOB. B CBA3MU C
3TUM HEOOXOJMMO pa3pabaThiBaTh METOABI M CTaHAAPTHI KOHTPOJS 3a HCIOJIb30BaHHUEM
ANTOPUTMHYECKUX MOJIETIEH 1 00ecredynBaTh MPO3PAYHOCTh U 0OBEKTUBHOCTH UX PAOOTHI.

OpnHoM U3 MepCHeKTUBHBIX 00JacTel MCIOJIb30BaHUs aJTOPUTMUYECKUX CHCTEM B (PMHAHCOBOM
JEeSTEIbHOCTH SIBJISIETCS UCIIOJIb30BAHUE MCKYCCTBEHHOTO MHTEJUICKTa M MAITMHHOTO OOYYCHHSI IS
MPOTHO3UPOBAHUS PBIHOYHBIX TPEHJOB U NPHUHATHS HMHBECTULIMOHHBIX pemeHud. OaHako,
HCIOJIb30BAaHNUE TAaKUX CHCTEM TaK)K€ COMNPSIKEHO C PUCKAaMU M HEOOXOAMMOCTBIO KOHTPOJS HX
paboTHI.
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Hcnonp30BaHrEe alrOPUTMUYECKUX CUCTEM B (DMHAHCOBOW JEATEIBHOCTH SIBISIETCS CIOKHBIM U
MHOTOTPaHHBIM BOIIPOCOM, KOTOPBIH TpeOyeT COBEPIICHCTBOBAHUS U TAPMOHH3AIMH MPABOBLIX HOPM
Y CTaH/IaPTOB PETYJIMPOBAHUS, a TAK)KE KOHTPOJIS 32 X UCTIOIH30BAHUEM H COOIOIEHUEM ITUICCKUX
npuHIUNnoB. OgHaKo, MPY MPaBUILHOM MCIOJIB30BAHUH AITOPUTMUUYECKHE CUCTEMBI MOTYT MOBBICUTD
3(¢(}eKTUBHOCT, M KadecTBO (MHAHCOBBIX OMNEpalMii W MPUHATHS peleHuil, 4ro Oynuer
Croco0CTBOBAThH Pa3BUTHUIO (PMHAHCOBOM Chepbl K SKOHOMHUKH B IIEJIOM.

3akJIoueHue

B xone nccnenoBanus ObIIM paCCMOTPEHBI IIPABOBBIE ACHEKTHI UCII0JIb30BaHMSI AITOPUTMUYECKUX
crcTeM B (DMHAHCOBOHM AEATENBHOCTH Ha mpumepe ombita Poccun. beuto BeIsBIEHO, 4TO B Poccun
CYLIECTBYET 3aKOHOJATeNIbHas 0a3a, PeryjMpyrolas UCIOJIb30BAHUE AITOPUTMUYECKUX CHUCTEM B
(UHAHCOBOW MAEATENbHOCTH, OJHAKO, CYLIECTBYET HEOOXOAMMOCTh B JajibHEHMIIEM YTOYHEHUHU U
COBEPILLIEHCTBOBAaHMHM HOPMATUBHBIX aKTOB B CBSA3U C OBICTPHIM PA3BUTUEM TE€XHOJIOTUI U (PUHAHCOBBIX
PBIHKOB.

OnpiT Poccum mokasbIBaeT, YTO HCIOJIB30BAHUE AITOPUTMHUYECKUX CHUCTEM B (DMHAHCOBOM
JEATEIIBHOCTH MOXET MMETh KaK IOJIOXKUTENIbHbIE, TaK U OTpULATENbHbIE nocnenctsust. C onHon
CTOPOHBI, aBTOMATU3aLUs MPOLIECCOB MOXET YIY4IIUTh 3(PPEKTUBHOCTE U CKOPOCTh (PMHAHCOBBIX
OTlepalui, MOBBICUTh TOYHOCTh U OOBEKTUBHOCTh MPUHSATHS PEIICHHA W YMEHBIIUTh BO3MOXHOCTH
yejoBeueckoro (akropa B jene coBepuieHus omuOok. C Opyrodl CTOPOHBI, HCIOJIB30BaHUE
AITOPUTMUYECKUX CHCTEM MOJXKET NMPHUBECTH K CO3AAaHUIO OOJIee CIIOKHBIX M HESABHBIX MOJEJeH
MOBEJICHUSI, YCUIICHUIO (PMHAHCOBBIX PUCKOB U MCKAKEHUIO PHIHOYHBIX CHIL.

OpHolt 3 mpo0iieM, CBSI3aHHBIX C MCIOJb30BAaHUEM aITOPUTMUYECKUX CHUCTEM B (PMHAHCOBOM
NEeSITeIbHOCTH, SIBJISIETCSI PUCK JUCKPUMHMHALIMKM Ha OCHOBE allTOPUTMHUUYECKUX Mojeneil. B cBs3u ¢
3TUM HEOOXOIUMO pa3pabaTbiBaThb METOABI M CTAHAAPTHl KOHTPOJS 3@ HCIHOJIb30BAHUEM
AITOPUTMUYECKUX MOJIENel U 00ecrieunBaTh MPO3PAYHOCTh U OOBEKTUBHOCTD UX PAOOTHI.

Takum 00pa3oM, HCHOJIB30BAHUE AITOPUTMHUUYECKHX CHCTEM B (UHAHCOBOM JIEATEIHLHOCTH
SBJIAETCS CJIO)KHBIM M MHOTOTPaHHBIM BOIPOCOM, KOTOPBIH TpeOyeT COBEPIIEHCTBOBAHUS H
rapMOHHM3allMU TIPAaBOBbIX HOPM U CTaHJApPTOB pEryJIMpOBaHMUS, a TaKKe KOHTPOJIS 3a HX
UCIOJIb30BAHUEM U COOJIOACHNEM STHUECKUX NPUHIHIOB. OHAKO, TPU NPAaBUIBHOM HCIOJIb30BAHUU
AITOPUTMUYECKHUE CUCTEMBI MOTYT MOBBICUTH 3(P(EKTUBHOCTh U KauecTBO (PUHAHCOBBIX OMNeparvi 1
MPUHATHS pellieHui, 4To OyJeT crocoOCTBOBAaTh PAa3BUTHIO (PUHAHCOBOM cephl M SKOHOMUKH B
LEJIOM.
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Abstract

Algorithmic systems in financial activities are an important tool for decision-making and
process automation. However, their use entails a number of legal issues and risks. This article will
consider the experience of Russia in the use of algorithmic systems in financial activities and their
legal aspects. Modern financial activity is increasingly using technology and innovation to improve
its efficiency and quality. One of such innovations is algorithmic systems that allow automating
decision-making and financial management processes based on mathematical models and analysis
of a large amount of data. However, the use of algorithmic systems in financial activities may raise
certain questions and risks. The questions are how these systems can be used, what tasks they can
solve and what tasks can be solved with their help. Risks are associated with the fact that improper
use of algorithmic systems can lead to financial losses, increased risks and even discrimination.
Therefore, the legal aspects of the use of algorithmic systems in financial activities are an important
topic for discussion and research. In this article, we will review Russia's experience in regulating the
use of algorithmic systems in financial activities and analyze the problems and challenges associated
with the use of such systems.
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3akoHOAATENBCTBO 0 PUMHAHCOBOI OTYETHOCTH: POJIb IIPABA B
o0ecreyeHNH NMPO3PAYHOCTH ¥ OTKPBITOCTH OU3HeEca

Tponun Cepreii AjiekCaHAPOBUY

Kannuaar s5koHOMHYECKUX HAYK, JOLEHT,

®uHaHcoBbIl yHUBepcuteT npu [IpaBurenbctBe Poccuiickoit denepaiuu,
125993, Poccuiickas @enepanusi, Mocksa, JleHuHTpaackuit mp., 49;
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AHHOTAIIUA

B coBpemMeHHOM Mupe (UHaHCOBas OTYETHOCTh KOMIIAHUI SBJISETCS OJHUM U3 Hambolee
BaXHBIX HMCTOYHUKOB HWHPOpMAIMK O JeATeIbHOCTH Om3Heca. (DUHAHCOBAasS OTYETHOCTH
MO3BOJISIET OLIEHUTH (PUHAHCOBOE COCTOSTHIE KOMITAHUH, €€ PE3YIbTaTUBHOCTH U 3(p(PEeKTUBHOCTH
UCMOJb30BaHUs pecypcoB. OnHako, 4ToObl HHGpOpManus, coiepxkaulasci B (UHAHCOBOU
OTYETHOCTH, OblIa JIOCTOBEpDHOW U TOJHOM, HEOOXOIMMBI MpaBUIa U MEXaHU3MBl €€
perynupoBaHus. B 1aHHOW craThe paccMaTpUBaeTCs 3aKOHOJATEIhCTBO O (PMHAHCOBOMA
OTYETHOCTH M €r0 PoJIb B OOECIEYCHHH NPO3PAYHOCTH M OTKPBHITOCTH Ou3Heca B Poccum.
AKTyanbHOCTh JaHHOM TeMbl 00YCIIOBJIEHA HE TOJIBKO 3HAYMMOCTHIO (DUHAHCOBOW OTYETHOCTHU
U1l KHBECTOPOB U IPYTUX 3aMHTEPECOBAHHBIX CTOPOH, HO U BaKHOCTBIO 00ECTIEUEHUsI KOHTPOJIS
3a ee Kad4ecTBOM M JIOCTOBEPHOCTBIO. B cTaTbe paccMaTpuMBAKOTCS OCHOBHBIE 3aKOHBI M
MEXaHM3MBbl PpEryJupoBaHus (UHAHCOBOM OTYeTHOCTHM KommaHuid B Poccum, a Takxke
AHAIIM3UPYIOTCS IPUMEPHI IPAKTUKH UX IPUMEHEHMS. B rcciie10BaHNN TakKe pacCMaTpUBAETCS
BOIPOC O 3aLIUTE PaB aKIIHOHEPOB M OOLIECTBEHHOM KOHTPOJIE 3a JAESITEIbHOCTbIO KOMIAHUN B
OTHOWIEHUM (uHAHCOBOM oTueTHOCTH. Llenap fmaHHONW cTaTbu - NPOAHAIM3UPOBATH
3aKOHOAATEIbCTBO O (PMHAHCOBOM OTYETHOCTH U €r0 POjib B OOECHEUEHUH MPO3PAYHOCTH U
OTKpbITOCTH OU3Heca B Poccuu.

J1sl HUTUPOBAHUSI B HAYYHBIX HCCIEJ0OBAHUAX
Tponun C.A. 3akOHOJATENbCTBO O (PMHAHCOBOM OTYETHOCTH: POJIb MpaBa B 0OECIEUEHUHU

MPO3PAYHOCTH M OTKPHITOCTH Om3Heca // Bompockl poccHCKOro W MEKIYHAPOJHOTO IMpaBa.
2023. Tom 13. Ne 6A. C. 262-268. DOI: 10.34670/AR.2023.63.73.038

KaroueBble ciioBa
®uHaHCOBasA OTYETHOCTh, 3aKOHOJIATENBCTBO, MPO3PAYHOCTh, OTKPHITOCTh, IpaBo, Poccus.
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Beenenue

3aKOHOAATENHCTBO O (DMHAHCOBOW OTYETHOCTH POCCHUM COCTOMT W3 psija HOPMATUBHBIX aKTOB,
KOTOpBIE€ PErYJIUPYIOT MOPSIOK COCTABICHUS U NMPEACTaBICHNUS (UHAHCOBON OTYETHOCTH KOMITAHUU.
['maBHBIM 3aKOHOAATEIIBHBIM aKTOM Ha 3Ty TeMy siBjisiercs DenepanbHbiid 3aKk0H "O0 aKIIMOHEPHBIX
obmectBax". B HeM ompeneneHbl OCHOBHBIC TPEOOBAHUS K COCTABICHUIO (PMHAHCOBON OTYETHOCTH, &
TaK)Ke TOPAJIOK €€ IPeICTaBlICHUs U ayAuTa. B KauecTBe JOMOJHUTEIBHBIX 3aKOHOAATEIbHBIX aKTOB
BeicTynaroT [lonoxenue o Oyxrantepckom yuere U byxranrepckuii yuer B Poccuiickoit deneparuu.

[Ipo3pauHocTs (UHAHCOBOM OTYETHOCTH SIBISIETCA OJHUM U3 KIIOYEBBIX TpeOOBaHMIA
3aKOHOJATEIBCTBA. DTO O3HAYAET, YTO KOMIAHUU O0s3aHBI MPEIOCTABIATh MOJHYIO M JOCTOBEPHYIO
nHpopmanuto 00 ux (GUHAHCOBOM CcOCTOSHUU. KoMmaHwm, KOTOpBIE HE COOTBETCTBYIOT 3TOMY
TpeOOBaHUIO, MOTYT OBITH MOJIBEPIKEHBI IITPadaM U MPHUBJICYEHBI K YTOJIOBHON OTBETCTBEHHOCTH.

OcHoBHOE€ coaecpKxaHue

Ponp mpaBa B oOecriedeHUM MPO3PAuYHOCTU W OTKPBITOCTH OM3HECa 3aK/IIOYaeTcs B TOM, YTO
3aKOHOZATEIbCTBO SBJISIETCS OCHOBOM, Ha KOTOPOHM CTPOUTCSA BCS CHCTEMA PEryJIMpOBaHUS
(MHAHCOBBIX OTHOIICHWH B cTpaHe. [IpaBo ompenenser MOPSIOK COCTaBICHUS, MPEACTABICHUS U
ayauTa (UHAHCOBOM OTYETHOCTH, a TaKK€ YCTAaHABIMBA€T OTBETCTBEHHOCTh 3a HAapyIIEHUE
3aKOHOJATEIbCTBA B 3TOM cdepe.

B Hacrosimee Bpems B Poccum AEHMCTBYIOT psifi 3aKOHOJATENBHBIX AaKTOB, PETYJIHPYIOIIHX
(bMHAHCOBYIO OTYETHOCTH KOMIaHU. OCHOBHBIMU U3 HUX SIBIISIFOTCS:

— @enepanbHbiii  3akon "OO akuuoHepHbIX oOmecTBax". OH yCTaHaBIMBA€T OCHOBHBIE
TpeOoBaHUS K (PMHAHCOBOM OTYETHOCTH, BKJIIOYAs MOPSAJIOK €€ COCTaBJICHUS, ayauTa U
IIpEJICTaBICHMUS.

— ®enepanbHblil 3akoH "O OyxranrepckoMm yueTe'. DTOT 3aKOH OINpeeNseT MOPsAI0K BEIEeHUs
OyXraJTepcKoro yuera M COCTaBJIeHUs1 oTYeTHOCTU B Poccun.

— @enepanbHblit 3akoH "O pbIHKE IeHHBIX Oymar". OH peryiaupyer NesTeIbHOCTb OUpXK U
MHBECTULMOHHBIX KOMIIAHUH, B TOM 4Hcie TpeOyeT OT HHUX Mpe/cTaBieHUs (hUHAHCOBOU
OTUYETHOCTH.

— Ilonoxenue o Oyxranrepckom ydere. OH SBISETCS TONOJHUTEIBHBIM 3aKOHOAATEbHBIM aKTOM
U YCTaHaBJIMBAET MpaBuia BeieHus Oyxrantepckoro yueta B Poccun.

— byxrantepckuii ydyer B Poccuiickoil ®Penepannu. OTOT aKT YCTAaHABIMBAECT CTaHAAPTHI
(MHAHCOBON OTYETHOCTH, KOTOPbIE JOJKHBI OBITH COOIOIEHBI BCeMH KOMMaHusiMu B Poccun.

3akoHoAaTrenscTBO B Poccuu o (UHAHCOBON OTYETHOCTH SIBISETCS JTOCTATOYHO Pa3BUTBIM M
peryimupyer NpakTUYeCKH BCE aCleKThl COCTaBJICHMUSI, IPEACTABICHUS U ayAuTa oTueTHOCTU. OHAKO,
HEO0X0/IMMO OTMETHTb, YTO HE BCE KOMIIAHWU COOJIOAAI0T TpeOOBaHMs 3aKOHOJATEIbCTBA B ITOM
chepe. DTO MOXKET NPUBECTH K HENPO3PAYHOCTH (PUHAHCOBBIX OINEpAlMil M HapyIIEHUIO MPaB
nHBecTopoB. [loaTOMy, MpaBo UrpaeT BakHYIO poJib B OOECIEUEHUU MPO3PAYHOCTU U OTKPHITOCTH
6usHeca B Poccun.

Henasno B Poccun ObliTM BHECEHBI H3MEHEHHSI B 3aKOHO/IATENILCTBO O (PMHAHCOBOM OTYETHOCTH C
LENBI0 YJIYYHICHUS MPO3PAaYHOCTH U OTKPBITOCTH Ou3Heca. OJHUM W3 TaKMX HM3MEHEHHH CTaio
BHeApeHue 3eKTpoHHOM oTueTHOCcTH. C 2021 rogma Bce xkoMmaHuum B Poccuu AOJKHBI MOJaBaTh
(MHAHCOBYIO OTYETHOCTb B 3JIEKTPOHHOM BHAE. DTO MO3BOJIET MOBBICUTh Ka4€CTBO OTYETHOCTH U
YIPOCTUTH MIPOLENYPY €€ NPEACTABICHUS.

Financial reporting legislation: the role of law in ensuring ...
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Eme oaHMM BaXHBIM M3MEHEHHEM CTaJI0 Y)KECTOYEHUE OTBETCTBEHHOCTH 3a HapylLICHUE
3aKOHOJATENHCTBA O (PMHAHCOBON OTYETHOCTHU. B COOTBETCTBHM ¢ HOBBIMU U3MEHEHUSIMHU, KOMIIAHUH,
KOTOpBIE HE COOMIONAIOT TPEOOBaHMS 3aKOHOATENILCTBA B 3TOW c(epe, MOTYT OBITh MPHUBICYECHBI K
YTOJIOBHOHM OTBETCTBEHHOCTH. Takke ObLIN Y)KeCTOUYCHBI a]MUHUCTPAaTUBHBIC IITpadbl 32 HAPYLICHUE
3aKOHO/IATEIbCTBA.

B 2020 romy Obl1 BBemEH e€mie OAMH MEXaHHM3M OOECIeYeHHUs IPO3PAaYHOCTH (PUHAHCOBOM
OTYETHOCTH - PEECTp aKHOHEpoB. COTrIacHO HOBBIM TPEOOBaHHSIM, KOMITAHUH 00S3aHbI BECTH PEECTP
BCEX CBOMX AKLMOHEPOB M IPEJOCTABIATH JOCTYI K HEMY BCEM 3aMHTEPECOBAHHBIM JIMLIAM. OJTO
MO3BOJISIET MHBECTOpAM MOJYy4YUTh OoJiee MONHYI0 HMH(OpPMALKIO O BiajeibllaX KOMIAHUN M HX
JIOJIEBBIX BKJIAJaX.

B Poccum cymiectByeT Takxke psa MEXKAYHApPOJHBIX CTAHJAPTOB U HOPM, KOTOPBIE PETYIUPYIOT
(UHAHCOBYIO OTYETHOCTh KOMIaHUH. OJHMM W3 TaKUX CTaHAAPTOB SBISETCS MeXITyHapOIHBIN
crannapt ¢unancoBoit otuetHocTH (MC®DO). B Poccun MCOO sBnsercs AONOTHUTEIBHBIM
CTaH/IaPTOM K 3aKOHOJATEIHCTBY O (PMHAHCOBOM OTYETHOCTH M MCIIONB3YETCs KOMIAHUSMU, KOTOPHIE
XOTAT THOBBICUTh YPOBEHb CBOEHM OTUETHOCTU U clielaTh ee Oosiee MpOo3pavyHOil JJIsi UHBECTOPOB U
PEryJIsSTOPOB.

Taxoke, B Poccnn cymecTByIoT OT/Ie/IbHBIE TPEOOBaHUS K PMHAHCOBOI OTYETHOCTH JJIsl KOMITAHUH,
3aHUMAIOIIUXCS AO00BIYEH TONE3HBIX HCKomaeMbiX. OHHU JOJKHBI TMPEACTABIATh OTUYETHOCTH B
COOTBETCTBUHM ¢ MeXayHapOJHbIMU CTaHAApTaMH (PMHAHCOBOM OTYETHOCTH IJISl JOOBIYH MOJE3HBIX
uckomaemsix (MCOO AIIN).

Eme onHMM MexaHM3MOM, KOTOpBIM oOecreyuBaeT Mpo3pauHOCTb U OTKPBITOCTh (PUHAHCOBOM
OTUETHOCTH KOMITaHUW B Poccuu, SIBASIOTCA HE3aBUCUMbIE PEUTHUHIOBBIE areHTcTBa. OHU MPOBOIAT
CBOM HCCIJIETOBaHMS U OLIEHKH (DMHAHCOBOTO COCTOSIHUSI KOMITaHWH, YTO TIO3BOJIIET MHBECTOPAM U
JPYTUM 3aMHTEPECOBAHHBIM JIMLAM MOJIYYUTh TONOIHUTENbHYI0 HHPOPMAIHIO O KOMIAHUSX.

Ha ¢one nangemun COVID-19 B Poccun 066111 BBEI€HBI BpeMEHHBIE MEPBI, KOTOpbIE 00JIer4atoT
MpoLeaypy MpeAcTaBiIeHus] (PUHAHCOBOM OTYETHOCTH KOMITaHUSIMU. Hampumep, KOMIaHUH MOTYYHIN
JIOTIOTHUTEIBHOE BpeMsl JIJIs TTO/Ia4l OTUYETHOCTH, a TakyKe ObLITH BBEICHBI BPEMEHHBIE YIPOIICHUS B
Ipoleaypax ayaura.

B Poccum cymiectByloT MeXaHU3MBbI, KOTOpbIE OOECIEUMBAIOT 3alIUTYy IPaB HWHBECTOPOB B
OTHOIICHUU (PMHAHCOBOI OTUETHOCTU KOMMaHUW. OJUH U3 TaKUX MEXaHHU3MOB - KJIACCOBBIE UCKH. B
Poccun kmaccoBble MCKH MO3BOJSIOT UHBECTOPAM OOBEAUHATHCSA B TPYIIBI U MOAaBaTh UCKH B CY
MIPOTUB KOMITAHUH, KOTOpPbIE HE COOJIOAAIOT 3aKOHO/ATENbCTBO B cepe (PUHAHCOBON OTUETHOCTH.
DTO TO3BOJIIET MHBECTOpPAaM MOJYYHUTh KOMIIEHCAIMIO 3a YOBITKHM, NMPUYMHEHHBIE HAPYIIEHUSMU
3aKOHOJATEIbCTBA.

Taxxe, B Poccum cymiecTByeT HHCTUTYT HWHBECTHIIMOHHOTO apOUTpaka. ITOT HHCTUTYT
TpeAHa3HaueH JIJIs pa3penieHus HHBECTUIMOHHBIX CITOPOB MEXTy KOMIIAHUSMHA U MHBECTOPAMHU, B TOM
yyciie B OTHOUIEHMM (UHAHCOBOM OTYETHOCTH. VIHBECTMIIMOHHBIH apOUTpax  SBISETCS
IbTePHATHBHBIM CIIOCOOOM pa3pelIeHus: CIIOpPOB, KOTOPHIN MO3BOJISET COKPATUTH BPEMS M PACXOJIbI
Ha pa3pelIeHue CIOPOB.

CornacHo 3aKOHOJATENbCTBY, MEHBIIMHCTBEHHbIE aKIIMOHEPHl UMEIOT MPAaBO Ha BBIKYN CBOUX
aKUMi B Cily4yae MPUHATUS PELICHHs] O peopraHU3alMyd KOMIIAHUU WM U3MEHEHUHU €€ ycTaBa. JTo
MO3BOJIIET MEHBIIMHCTBEHHBIM aKI[MOHEpaM MOJYyYUTh KOMIICHCAIIMIO 32 CBOM AaKIMU B Clydae
W3MEHEHUS YCIOBUM MX y4acTUs B KOMIIAHUU.

Takum o6pa3om, B Poccum cyliecTBylOT MeXaHU3MbI, KOTOphlE€ OOECHEUMBAIOT 3alUTy IPaB
HMHBECTOPOB U MEHBIIMHCTBEHHBIX aKIIHOHEPOB B OTHOIIEHUH (DUHAHCOBOW OTYETHOCTH KOMITAHUU.
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KraccoBble MCKHM, MHBECTULIMOHHBIA apOUTpak M MpPaBO HA BBIKYI SIBJISIOTCS JOIMOJHUTEIbHBIMU
MEXaHU3MaMU 3aIUThI IPaB UHBECTOPOB U MEHBIIMHCTBEHHBIX aKIIHOHEPOB.

Ceituac B Poccun riHancoOBast OTYETHOCTh KOMITAHUH PEryIUpYeTCs 3aKOHOAATEIbCTBOM, a TAKXKe
MEXIYHApOAHBIMH CTaHAapTaMu (UHAHCOBOW OT4YETHOCTH, Takumu kak MCOO u MCOO JIITN.
Komnanuu o00s3aHbl TOPEACTABIATH CBOIO OTYETHOCThH B COOTBETCTBHM C TpPeOOBaHHUIMHU
3aKOHOJIATENIbCTBA W CTAHAAPTOB, a TaKXe MPOXOAUTh MPOUEAYpPY ayAuTa, IPOBOJAUMYIO
HE3aBUCHUMBIMU ayIUTOPCKUMU OPTaHU3ALUSIMH.

ITomuMo 3akoHOJATENBCTBA, B Poccun CcymiecTBYIOT M JPYrHE€ OpraHbl, KOTOPBIE PETYIUPYIOT
(¢buHaHCOBYIO OTYeTHOCTh KoMmaHuii. Hampumep, denepanbHas ciayx6a 1mo (pUHAHCOBBIM pPhIHKAM
(OCDOP) ocymecTBisgeTr HaA30p 3a JSATEIBHOCTHIO KOMIAHWH Ha (UHAHCOBBIX pBIHKAX U
KOHTPOJIMPYET COOIII0/IeHHE TpeOOBaHUI K (PMHAHCOBOM OTYETHOCTH.

CyIiecTByeT MEXaHU3M TOCYJIapCTBEHHOW pErucTpanuu (UHAHCOBON OTYETHOCTH KOMITAHUH,
KoTophlii ocymiectBisieTcss DenepanpHoil HamoroBoit ciyx6oit (PHC). Kommnanuu o00s3aHbI
MpeACTaBIATh CBOIO 0T4eTHOCTh B @HC, KOTOpas mpoBOJUT €€ roCy1apCTBEHHYIO PETUCTPALUIO U
BBIJJA€T COOTBETCTBYIOIIEE YAOCTOBEPEHUE.

CymiecTByeT MHCTUTYT HE3aBHCUMOIO (UHAHCOBOro ayauta. HesaBucumble ayauTopckue
KOMIIAaHUHU OCYUIECTBIISIOT ayJUT (PUHAHCOBOW OTYETHOCTH KOMIIAHMM M BBIHOCAT CBOE€ MHEHHUE I10
KaueCTBY OTYETHOCTU. DTO IMO3BOJISIET MHBECTOPAM U APYIMM 3aUHTEPECOBAHHBIM JIMIAM IOJYYHTh
JIOTIOJTHUTENbHYI0 HH(DOPMALIMIO O KOMITAHUSX U UX (PUHAHCOBOM COCTOSIHHH.

duHaHCOBasg OTYETHOCTh KommnaHuii B Poccum  perynupyercss  3aKOHOAATENBCTBOM,
MEXIyHapOAHBIMU CTaHIAPTaMU (PMHAHCOBOM OTUYETHOCTHU U PETYJIATOPHBIMU OpraHaMH, TAKUMH Kak
OCOP u ®HC. HezaBucumbiii (UHAHCOBBIN ayIUT TaKKe SBISETCS AOMOJHUTEIHHBIM MEXaHU3MOM
KOHTPOJIS 32 Ka4eCTBOM (PMHAHCOBOW OTYETHOCTH KOMITAaHUH.

B Poccuu Takke cymecTByIOT MEXaHU3Mbl, KOTOPbIE 00ECTIEYUBAIOT 3aIllUTy PaB aKI[MOHEPOB B
OTHOIIEHUH (PMHAHCOBOM OTYETHOCTH KoMnaHui. Hanpumep, akiiioHepsl KMEIOT PaBo Ha OJTyYeHUE
nH(pOpMAaLIUK O JEATEIHbHOCTH KOMIIAHWHU, B TOM 4YHCJe O (PMHAHCOBOM COCTOSHUU U (PMHAHCOBBIX
pe3yabTaTax.

Komnanum 00s13aHbl IPeI0CTaBISATh TaKyl0 HH(OPMAIIMIO B COOTBETCTBUU C 3aKOHOATEILCTBOM.

AKIIMOHEpbl UMEIOT IIPABO HAa yYacTHE B TOJIOCOBAHMM MO BONPOCAM, CBSI3AHHBIM C (PMHAHCOBOM
OTYETHOCTHIO KOMITAHUH, B TOM YHUCJIE MO BOIIPOCAM O €€ YTBEPkKACHUU U PACIIPEICTICHUIO PUOBLITH.

AKIIMOHEpBl MOTYT Tak)Ke oOpariatbcst B CyJ B cllydyae HapyIlIeHUS CBOMX MPaB B OTHOIIECHUU
(uHaHCOBOM OTYETHOCTH KoMmaHuU. B Poccum Takxke cyliecTByeT MpakTHKa KOPIOPAaTUBHOTO
yOpaBlieHUs, KOTopas Mpeanojaraer coOJ0feHHe KOMIAHUSMH OIpPENEICHHbIX IMPUHIUIIOB
yIpaBlIeHUs, B TOM YHCIIE MPO3PAYHOCTH U OTKPHITOCTH B OTHOIICHUU (PMHAHCOBOW OTYETHOCTH. B
paMKax NpPaKkTUKA KOPIIOPATUBHOI'O YIPABICHHS KOMIIAHUM CO3JAIOT COBETHl JHUPEKTOPOB M
KOMUTETBI, KOTOpbIE OTBEUYAIOT 3a KOHTPOJb 3a JESATENIbHOCTbIO KOMIIAHUU M 3a COOJIIOJeHHE
MIPUHIUIIOB KOPIOPATUBHOTO YIIPABIECHUS.

B Poccun Taxxke cymecTByeT OOIIECTBEHHBIH KOHTPOJb 3a JEATEIBHOCTBIO KOMITAHMHM B
OTHOLICHUH (PUHAHCOBOH oT4eTHOCTU. Hampumep, CyIIecTBYIOT HEKOMMEPUECKHE OpraHu3alluH,
KOTOpbIE 3aHUMAIOTCSI MOHUTOPUHIOM (DMHAHCOBOW OTYETHOCTH KOMIAHUH M PacKpbhITHEM
nH(pOpMaLIUU O JeSTEIILHOCTH KOMITAaHUH B MHTEepecax oOIIecTBa.

B Poccun Tarke neiictByer 3akoH 00 aKIMOHEPHBIX OOIIECTBaX, KOTOPBIH yCTAHABIMBACT
npaBwia (HOPMUPOBAHMS U ACITEILHOCTH AKIMOHEPHBIX OOIIECTB, a TAK)Ke MpaBa M 00S3aHHOCTU
aKLMOHEPOB M YYaCTHUKOB 3THUX OOIIECTB.

B Poccun Takke cymiecTBYIOT MEXaHH3MBbI MOOIIPEHUST KOMIAHUI K COOJIIOJIEHUIO TMPUHIUIIOB
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MPO3PaYHOCTU U OTKPBITOCTH B OTHOILIEHHH (UHAHCOBOM oTueTHOCcTH. Hampumep, xommanuu,
KOTOpbIE COOMIOAAIOT TPeOOBaHUS 3aKOHOJATENLCTBA MU MEXIYHAPOAHBIX CTaHAApPTOB (PMHAHCOBOMU
OTYETHOCTH, MOJIy4alOT COOTBETCTBYIOIINE CEPTH(PHUKATHI U 3HAKU KA4eCTBA, YTO MOKET IMMOBBICUTH UX
pemyTaluio U J0BEPUE CO CTOPOHBI UHBECTOPOB.

Takum obpazom, B Poccun cymiectByeT oO1ieCTBEHHBIH KOHTPOJIb 3a JIEATEIbHOCTHI0 KOMITAaHUH,
3akoH 00 aKIMOHEPHBIX OOIECTBaX, a TAK)KE€ MEXaHHU3Mbl MOOMIPEHUS KOMIAHUNA K COOJIOJCHHUIO
MPUHIUIIOB TPO3PAYHOCTH U OTKPBHITOCTH B OTHOIICHHH (PMHAHCOBOW OTYETHOCTH. DTHU MEXaHH3MBI
MOMOTAIOT O0ECIEYUTh 3alUTy IPaB WHBECTOPOB M MEHBIIMHCTBEHHBIX aKIIMOHEPOB, a TaKKe
MOBBIIIAIOT Ka4ecTBO (PMHAHCOBON OTYETHOCTH KOMITAHUM.

3akioueHue

B 3aximoucHHe, MOYKHO OTMETHTh, YTO 3aKOHOIATEIBCTBO O (DMHAHCOBOM OTYETHOCTH HIPACT
B)XHYIO POJIb B 00€CIIEYCHUH TIPO3PAYHOCTH M OTKPHITOCTH Ou3Heca B Poccuu. B cTpane CyIiecTByoT
MCXAHN3MbI 3alllUTHI HpaB I/IHBCCTOpOB U MCHBIIMHCTBCHHBIX aKHI/IOHepOB, KOTOpI)Ie IIOMOT'Aa0T
00ecreYnTh KOHTPOJIb 3a ACITeIbHOCTHI0 KOMITAHHM 1 33 COOJIOICHUEM MPUHIIMITOB MPO3PAYHOCTH H
OTKPBITOCTH B OTHOIIEHUH (PMHAHCOBOM OTYETHOCTH.

CylecTByIoIle MEXaHU3Mbl PETyJIMPOBaHUS (UHAHCOBOM OTYETHOCTH BKIIIOYAIOT B CEOs
3aKOHO/IaTEILCTBO, MEXKIYHAPOHBIC CTAHIAPTHI, PEryJIATOPHBIC OpPraHbl, ayJAUTOPCKUE KOMIIAHHH,
MEXaHU3MbI KOPIIOPATUBHOTO YIIPABICHHSI 1 OOIIECTBEHHBIN KOHTPOIIb. KaskKbIii N3 3THX MEXaHU3MOB
UTPaeT CBOKO POJIb B 00ECIICUCHUH MTPO3PAUYHOCTH M OTKPHITOCTH OHM3HECA.

BaxxHO OTMETUTh, YTO COOJIOJCHUE MPHHIUIIOB MPO3PAYHOCTH U OTKPHITOCTH B OTHOIICHUH
(bMHAHCOBOM OTYETHOCTH HE TOJBKO TIOMOTaeT OOECIeunuTh 3allUTy TIpaB HHBECTOPOB U
MEHBIITMHCTBEHHBIX aKI[MOHEPOB, HO TAKXKE CITIOCOOCTBYET pa3sBUTHIO OM3Heca B 1ienoMm. Kommanuu,
KOTOpBbIE COOJFO/IAIOT TMPHUHIIMITBI MPO3PAYHOCTH W OTKPBITOCTH, TOBBIMIAIOT CBOK PEIMyTAIMIO U
JIOBEPHE CO CTOPOHBI UHBECTOPOB, YTO MOYKET IOMOYb MM TPUBJICYb HOBbIC MHBECTHIINU U PACIIUPHUTH
CBOM OH3HEC.

Takum 00pa3oM, 3aKOHOAATEIBCTBO O (PMHAHCOBOM OTYETHOCTH W MEXAaHHU3MbI KOHTPOJIS 3a €€
COOJIOICHUEM SBIIIOTCSI BaXKHBIMH MHCTPYMEHTAMHU, KOTOpBIE CIIOCOOCTBYIOT pa3BUTHIO OM3HECAa B
Poccun 1 oOecnieunBaroT 3amuTy paB HHBECTOPOB U MEHBITMHCTBEHHBIX aKIIMOHEPOB.
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Abstract

In the modern world, financial statements of companies are one of the most important sources
of information about business activities. Financial statements allow you to assess the financial
condition of the company, its effectiveness and the efficiency of the use of resources. However, in
order for the information contained in the financial statements to be reliable and complete, rules and
mechanisms for its regulation are necessary. This article examines the legislation on financial
reporting and its role in ensuring transparency and openness of business in Russia. The relevance of
this topic is due not only to the significance of financial statements for investors and other interested
parties, but also to the importance of ensuring control over their quality and reliability. The article
discusses the basic laws and mechanisms of regulating financial statements of companies in Russia,
as well as analyzes examples of their practical application. The study also examines the issue of
protecting the rights of shareholders and public control over the activities of companies in relation
to financial statements. The purpose of this article is to analyze the legislation on financial reporting
and its role in ensuring transparency and openness of business in Russia.
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