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IIVIEHAPHOE 3ACEJAHHUE

POJIb U 3BHAYEHHUE I'OCYJAPCTBEHHO-
HATPUOTHYECKOI'O BOCIIUTAHUSA CTYJAEHTOB
BEJOMCTBEHHBIX IOPUITMYECKHUX BY30B

B.I'. baakoeasn, 00Kkmop ropuduueckux HaykK, 00ueHm
Jlanvnesocmounwiil topuoudeckuli uncmumym (guauan)
Yuusepcumema npoxypamypur Poccuiickoii @edepayuu

Pabota no rocynapcTBEHHO-ITATPHOTUYECKOMY BOCIIUTAHUIO OO0YYarOIIMXCs B CO-
BPEMEHHBIX YCIIOBUSX SIBIAETCS CTPATETHUECKUM HAPABICHUEM AEATEILHOCTH JI000T0
oOpa3oBaresbHOro yupexaeHus. O0paiueHue K mpodieMe rocy1apCTBEHHO-aTPUOTHU-
YECKOI0 BOCIHUTaHUS OOYCJIOBJIEHO MPEIbSIBICHUEM HOBBIX TPeOOBaHHW K JIMYHOCTH
U TPaKJaHUHY, Pa3pyLICHUEM U IEPEOLICHKON CUCTEMBI TPAULIMOHHBIX IEHHOCTEH, pa3-
PBIBOM IIPEEMCTBEHHOCTH MTOKOJIEHNH, 000CTPEHHEM COLIMATBHBIX TPOTUBOPEUUIA; TOTE-
pell 4acTbIO HAaCENIEHUs] HPABCTBEHHBIX OPMEHTUPOB U HALMOHAILHON MIAEHTUYHOCTHY,

Oco0yto 3HaYUMOCTb IOCYJapCTBEHHO-MIATPUOTUYECKOE BOCIIUTAHUE UMEET B Be-
JOMCTBEHHBIX By3aX, KOTOPbIE TOTOBSIT KaJpbl I pa3IMYHBIX HAMPaBICHUH rocynap-
CTBEHHOU CIIy»Obl, B€JIb UMEHHO 3TH JIIOAU OYIyT BHICTYNIaTh OT UMEHHU I'OCY1apCTBA
B OJIM KaMIIIME TOIbI.

[enstmu peanu3anuy rocyJapCTBEHHO-MIATPUOTUYECKOTO BOCIIUTAHUS SIBIISETCS
yKperuieHue ao0Bu k OtedecTBy, GOpMHUPOBAHNE CTPEMIICHUS B CITY>KEOHOM JIeaTeNb-
HOCTH HEYKJIOHHO 3allMIIATh MHTEPECHl roCyAapcTBa, TOTOBHOCTU UCHOJIHUTH CBS-
IIEHHBI JOAT MO 3amure PoauHBI, CTpemiieHHe K COXPAaHEHHUIO HCTOPUYECKOTO
U KyJIbTypHOTrO Hacinenus Poccun.

Jlns peanu3auuu 3THX 1esed HeoOXoaAUMO chOPMUPOBATh Y CTYACHTOB BEIOM-
CTBEHHBIX BY30B CIIOCOOHOCTH MPOTUBOCTOATH JECTPYKTHUBHBIM BO3JIEHCTBUSIM Pa3-
JUYHBIX TOJUTHYECKUX CHUJ, HAIlpPaBJICHHbIM Ha OCKOpPOJICHHE MNaTPUOTUYECKUX
YyBCTB I'pa)KJaH, UCKa)KeHHE U 3a0BEHHE UCTOPUUYECKOM MpaB/bl U MaMSATH, MOMBIT-
Kam (anbcudukanuu poCCUMCKON U MUPOBON HCTOpUHU. JIOOMTHCA ATOTO HEBO3-
MOXHO 0€3 GOpMHUPOBAHMS YCTOMYMBOU T'PAKIAHCKON MO3UIMU, BHICOKOTO YPOBHS
po¢eCcCUOHATBLHOI0 MPaBOCO3HAHUS, CPOPMUPOBAHHONW CUCTEMBI MOPAJIbHBIX 1I€H-
HocTed. IMEHHO Ha pellleHHe 3THX 3a7ad JOJKHO ObITh HAMpAaBJIEHO TrocCyaap-
CTBEHHO-TIATPUOTUYECKOE BOCIHUTAHUE CTYJIEHTOB BEIOMCTBEHHBIX BY30B, OCY-
HIECTBISIONINX IOPUANYECKYIO MOATOTOBKY.

! HoBuxor A. B. T'ocyaapcTBeHHO-ATPHOTHYECKOE BOCTHTAHKE CTyIeHUECKOH Moonexu // Bect-
Huk Exarepununckoro nacruryta. 2009. Ne 3(7). C. 3-4.
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['oBOpst 0 TOCYAAPCTBEHHOM NATPUOTU3ME, MBIl UIMEEM B BHJly UCTOPUYECKHU CIIO-
YKUBIIIYIOCSA CUCTEMY I'PAXKJAHCKO-TIPABOBBIX M ATUYECKUX OTHOIIECHUN JINYHOCTH K CBO-
€My TOCYJapCTBY U OOIIECTBY, MPOSBIIIONIYIOCS B TOTOBHOCTH BBITTIOJTHUTH CBOW JIOJT
BO 0J1aT0 UX COXPAHEHHMS M IIPOLBETAHUA . Y CUIICHHE BHUMAHMS K STOMY HAIIPaBJICHUIO
BOCIIUTATENLHOW PaboThl B Poccuiickoit deneparuu B IOCIEAHUE TOABI 00YCIOBICHO
oO1Ieil TeHIeHIIMENH CHUKEHHS YPOBHS HAIIMOHAJIILHOTO CO3HAHMS U KpU3MCa HAIMO-
HaJIbHOW WIAEHTUYHOCTH, MPUCYIINX 3HAYUTENBHOW YAaCTH COBPEMEHHOW MOJIOAEKHU
B YCJIOBUSIX YTBEPIKJIEHUS LIGHHOCTEH 001IecTBa MOTPEOIeHUs. DTO MPOSIBISIETCA B Clie-
JYIOITUX OCOOCHHOCTSIX BBIITYCKHUKA COBPEMEHHOM CpeIHEH IIKOJIbL: YCUIICHHUE MOTpe-
OWTETHCKOTO OTHOIICHMSI K KU3HU; CHIKEHHE OOIIETr0 YPOBHS KYJIBTYpbl; WH(AHTH-
JIM3M 3HAUYHUTEIBHON YaCTU MOJIOJIBIX JIFOACH; HU3KU YPOBEHb MOPAJIBHOTO CO3HAHMS.

DTO MPUBEJIO K HECTIOCOOHOCTH MHOTUX MOJIOJIBIX JIFO/IEH 1aBaTh HPABCTBEHHYIO
Y MPABOBYIO OIICHKY Pa3JIMYHBIM KU3HEHHBIM CUTYAIUsIM, HeC(OPMUPOBAHHOCTH HX
IPa)XJAHCKOM IMO3ULHUH, OTCYTCTBUIO Y HUX YYBCTBA CONPUYACTHOCTU UcTopuu Poc-
CUH, IJIAHOB JKUTh B ATOM CTpaHe. 3HAUUTETHHYIO OMIACHOCTD JIJIA JItofiei ¢ Hechopmu-
POBaHHBIMH JJUYHOCTHBIMU YCTAHOBKAMH HECYT COLIMATIbHBIE CETH, B KOTOPBIX Y€pe3
1eJIeHanpaBieHHbIe UH()OPMAIIMOHHBIE «BOPOCHD Bparud KOHCTUTYIIMOHHOTO CTPOS
HEPEIKO PACIIPOCTPAHSIOT MIEH, KOTOPHIE MOPAIBHO PAa3NaraloT MOJOIBIX IFOIEH?,
HaxkannuBasice, 3T AeCTPYKTUBHBIE (haKTOpbl MPUBEIM K KPU3UCY HAIIMOHATBHOM
UJICHTUYHOCTHU, IIPU KOTOPOM OTIEIIbHBIE MOJIOJABIE JIKOJA OTKPBITO CTaJU 3asBJIATH,
YTO CTBIIATCS TOTO, YUTO OHU PYCCKUE.

BocnurarenbHblii KOMIOHEHT Ha KaKOW-TO MOMEHT BbITIAJ U3 00pa30BaTEILHOTO
Mpoliecca v B BBICIIEH ITKOJIE, BKITIOYasi BEIOMCTBEHHbBIC YUCOHbBIE 3aBEICHUS, YTO 3HA-
YUTEIBLHO OCJIa0WJIO CUCTEMY MOJITOTOBKH KaJpOB JJIsi TOCYJIApCTBEHHOU CITY>KOBI.
[TprunHbI MOJOOHOM CUTYaAlIUH 3aKII0YATUCh B OTCYTCTBUU HOBOW KOHIICTIIIUU BOCTIH-
TaTeJIbHOW paboThl, OTBEUAIONICH 1EJAM U IEHHOCTSM MPAaBOBOTO TOCyAapcTBa
U TPAXKITAHCKOTO OOIIECTBA, YTO MPEMSATCTBOBAIO (hOPMHUPOBAHUIO MHUPOBO33PEHUS,
B OCHOBE KOTOPOTO JIE3KaJ Obl TOCYIapCTBEHHBIN NATPUOTU3M .,

B coBpemMeHHOI MOTUTUYECKON CUTyaITuU HEOOXOAMMa CUCTEeMaTUYeCcKasi BOCITH-
TaTejabHas paboTa rocyaapcTBa, 00pa3oBaTENbHBIX YUPEXKICHUN, CPEJACTB MACCOBOM
nH(popMaInu, HarpaBJIeHHAs! Ha IPEOI0JICHUE PA3JINUHbIX HETaTUBHBIX SIBJICHUHN B MO-
JIOJEXKHOU cperie.

! T'ypos M. I1., ®pomosa O. B. Pois rocyaapcTBEHHOTO TATPHOTHYECKOTO BOCIIUTAHUS B CHCTEME
(dbopmupoBaHus MPO(PEeCcCHOHANBHBIX KaueCTB COTPYAHUKOB MPAaBOOXPAHUTENBbHBIX opraHoB Poccuii-
ckort Denepanun // CoBpemeHHbIN yueHbrid. 2021. Ne 6. C. 150.

2 Ycaesa E. A. Tocy1apcTBEHHO-NIATPHOTHYECKOE BOCTIUTAHIE MOJIOJEKH M CTAPIINX IKOILHHKOB //
Bectauk Cankt-IleTepOyprckoro BOeHHOTO HHCTUTYTa BOWCK HallMOHaIbHOU TBapauu. 2019. Ne 2(7).
C.17.

8 Vrkuu B. E. Boenno-naTprotnueckoe BOCIUTaHNEe: KOMIIETEHTHOCTHBIN 1o1x0.1 // Briciiee oOpa-
3oBaHue B Poccun. 2010. Ne 10. C. 137.
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['ocymapcTBEHHO-IATPUOTUYECKOE BOCIIUTAHUE B COBPEMEHHOM Poccun T0mKHO
TUTAHUPOBATHCS M OCYIECTBIISITHCSI B 00pa30BaTENbHBIX YUPEKICHUSIX BCEX YPOBHEMH,
OT JIETCKUX CaJI0B JO YHUBEPCHUTETOB. BMecTe ¢ TEM, €ro mpakTuyecKas pean3anus
B 00pa30BaTENbHBIX YUPEKICHUAX PA3TMUYHOTO YPOBHS 00J1aaeT CBOMMHU OCOOEHHO-
ctaMu. B cpeaneit mkose TMIHOCTh 00YYaroIIerocs emie TOIbKO (OPMHUPYETCS, TOITOMY
3HAYUTEIBHOTO BOCIHUTATEIBHOTO A(deKTa MOKHO IOCTUTHYTh YEpe3 IMOIMOHATbHBIE
nepexxuBaHusa peOeHka (Harpumep, Mpu BO3JIOKEHUH 1BETOB K Morwie HensectHOro
coJjijiata, Ipu COBMECTHOM MpPOCHIyIIMBaHUU [ocymapcTBeHHOro rMMHa W T.11.). Jletu
Y MOAPOCTKHU KUBO PEArupyroT HA Pa3iIM4HbIE PUTYaJIbl, IO3TOMY IPOBEICHUE Kpa-
COYHBIX MEPOIPHUATHIA OyAeT UIMETh 3HAUUTEIHHBINA BOCTTUTATENbHBIN 3P dekT. Hampu-
Mep, MOJAPOCTOK, YYaCTBYIOIIMM B IIECTBUM becCMEpPTHOTO moJiKa, OCTpee IMOYyB-
CTBYET CBOIO CONPUYACTHOCTHh UCTOPUYECKOM cynbOe Poccum, Oomblie 3auHTEpeCy-
€TCsl CTPaHULIAMU BOCHHOU UCTOPUHU.

IIpenmy1ecTBaMy BOCIIUTATEIBLHOIO BO3AEUCTBUS, OCYLIECTBIIAEMOIO BHICIIIMHU
y4eOHBIMU 3aBEJICHUSIMH, 3aKJII0YAETCS B €T0 IJIAHOBOCTH, CUCTEMHOCTH U KOMILIEKC-
HOCTU. B TO e Bpems, BocriuTaTelibHas paboTa B By3ax 3HaUUTEIbHO OTIMYAETCS OT
TOM, KOTOpasi OCyIIECTBIISIETCS B cpeHel 1ikoiie. Eciu mpu popMupoBaHuu rocyaap-
CTBEHHO-TIATPUOTUYECKUX YCTAHOBOK TMOJPOCTKOB IeJecoo0pa3sHo oOpamniaThes
K DMOLMOHAJIBHON COCTABJISIONIEW CO3HAHMSA, TO IPU TOCYAAPCTBEHHO-NATPUOTHYE-
CKOM BOCIIUTAHUHU CTYACHTOB HAJ0 YUYUTHIBATh HAJMYKWE y HUX 00Jjiee BBICOKOIO
YPOBHS Pa3BUTHA JIOTUYECKOT'O MBILLIJIEHUS U ONPEIEIIEHHOr0 ckenTunuiMa. [loaromy
IIPOBEJICHUE TOCYJapCTBEHHO-NIATPHUOTUYECKUX MEPOINPUATANA B BBICIIEH HIKOJE
B 0OJIbIIEH CTENEHU JOKHO OBITh PallMOHATU3UPOBAHO — CTYACHTHI CKOPEE MOBEPSIT
B T€ UCTUHBI, KOTOPbIE ONMYT, MIPOITYCTAT Yepe3 ceOsl.

3HAYUTENBHBIM IMOTEHIIMATIOM B TOCYIaPCTBEHHO-NIATPUOTHYECKOM BOCIIUTAHUH
oOnazaeT uCTopus rocyAapcTBa U npasa Poccuu, KOTOpas HE TOJIBKO MOXKET BBIOJI-
HSATB POJIb OAHOM U3 yUEOHBIX JUCLHUILINH B X0/1€ MPOPECCUOHATbHON MOATOTOBKH, HO
u obecreynBaTh UCTOPUUECKUM COZAEpXKaHUEM pa3inyHble (HOPMBI BOCIUTATEIHLHON
pabotsl. [Ipu 3TOM 1ETECO00pa3HO HCIONIB30BATh JOMOJHUTENBHBIN UCTOPUUECKUNA
MaTepual, He BXOASAIINUNA B COJAEPKATENIbHYIO YacTh JAUCUMIUIMHBI, HO 00JIaaroiuii
3HAYUTEIBHBIM BOCIIUTATEIbHBIM ITOTEHIIUATIOM.

OnMH U3 BaXXHBIX YPOKOB POCCUHUCKON UCTOPUU COCTOUT B TOM, YTO B MEPUOMIBI
OOIIIECTBEHHBIX KPU3HCOB 3HAYUTEIHHO BO3PACTAET POJIb UCTOPUUECKOM HAYKH, U OCO-
0eHHO BOeHHOU ucTopuu. Kpus3ucel 000CTpAIOT HCTOPUUYECKYIO TAaMSATh HApOa, TOBBI-
[IA€TCSl UHTEPEC K MPOLUIOMY, B 3HAYUTEIBHON CTENEHU BBI3BAHHBIN NEPECMOTPOM
MHOTHUX MOJUTHYECKUX, KYJIbTYPHBIX U TyXOBHBIX IEHHOCTEH, Ka3aBIINXCs HE3bIOIE-
MbIMU. W TOT[1@, €CIIM UICTOPUKH HE YCIIEBAIOT, HE MOTYT MJIM HE XOTAT CO3/1aTh aJIE€K-
BATHBIE BBI30BAM BPEMEHM HAyYHbIE KOHIIENIMH, MAacCOBOE CO3HAHHUE 3a4acTyrO
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3aMOJHAETCS YMO3PUTEIbHBIMU TEOPUSAMHU, HE YUUTHIBAIOIIUMHU peaibHbie (DAKTOpHI,
BIIMSABIINE HA ONMCHLIBAEMBIE COOBITHS, a2 TO M HPOCTO CO3HATEIBHOM KIIEBETOM .
N3 uctoprnueckoro co3HaHus BBIMBIBAOTCS MOJIMHHBIE HAIMOHAIIBHO-TOCY 1apPCTBEH-
HBIC OPUECHTHUPBI, B TOM YHUCJIE — OIIOPa Ha JIy4YIIME BOCHHBIE TPAIULINU ITPEIKOB.

Boennast ucropust Bcerjia yumia pyCCKUX U COBETCKUX JIOJIeH MOOexaaTh Bpara,
HANOMHUHAs O TEPOUYECKOM IMPOILIOM, 00 YMEHUU OTCTauBaTh HACTOSAIIEE U OOPOTHCS
3a Oynymiee. OHa Kak Obl CBSI3bIBaja BOSJMHO MHUHYBILEE, HACTOsALIEE U OyylIee.
DTy ke QYHKUHUIO BBITOIHIET BOGHHO-UCTOPUYECKAs HAyKa U B COBPEMEHHBIX YCJIO-
BUsiX. OHA BBICTYIIAET BAXHBIM ()aKTOPOM BOCHHO-TIATPHOTHYECKOTO BOCTIUTAHUS TPAK-
naH Poccnn, n npexxae Bcero mosonexu. 1IpaBnnBoe u spkoe BOCIIPOU3BEACHHUE TEPOU-
YECKHMX CTPAHMI] 1 BOSHHOTO OITBITA MIPOIILIOTO CIOCOOCTBYET BOCITUTAHUIO MOJIOJICKH B
JyX€ MaTpuoTH3Ma U TOTOBHOCTH CykeHHs Ponnne. Ha 3Tol OCHOBE yKpeIuisieTcs riy-
OOKas ¥ HEpaCTOPKUMAs CBA3b IIOKOJIEHHUH, X BepHOCTh OTeduecTBy>.

Bce BbIIen310)keHHOE 0COOCHHO aKTyaJbHO B MPEIABEPUH MPA3ITHOBAHUS OYe-
pennoii rogoBuuHbl J{Hst [To6enpt B Benukoit OTeuecTBEeHHON BOMHBI, K KOTOPOM Tpa-
JTUITMOHHO MPUYPOUYEHO OOJIBIIIOE KOJIMYECTBO PA3IMYHBIX BOCIIUTATEIBLHBIX MEPOIIPH-
atui. Kak mokaspIiBaeT npakTuKa, y4acTHUE CTYAEHTOB U KyPCAHTOB BEIOMCTBEHHBIX
BY30B B ITOATOTOBKE U MPOBEACHUHA MEPOIPUITUNA TOCYAAPCTBEHHO-TTATPUOTHIECKOM
HaIpaBJICHHOCTH CIIOCOOCTBYET MPEOIOJICHUI0O HUTHIMCTUYECKUX >KU3HEHHBIX yCTa-
HOBOK MOJIOJIEKH, (DOPMUPYET YCTONUUBBINA HHTEPEC K MPOIILJIOMY M HACTOSIIIIEMY POC-
CHUICKOIr0 roCyJapcTBa U €ro UCTOPUH, YBAXKECHUE K TOCYIapCTBEHHOU U HAIlMOHAJIb-
HOI cuMBosMKe Poccuu, B X0jie TOJTOTOBKM TaKMX MEPONPUSITHI y 00ydarommxcs
BO3HHMKAET YYBCTBO COMPHUYACTHOCTH COOBITHSIM POCCUNUCKON HUCTOPUH.

! 3om0Tapes B. A. Boennas uctopus B coBpeMeHHo# Poccuu / Boennas Teopus u npaktuxa. 2004,
Ne 10. C. 27.

2 Vrkuu B. E. Boenno-naTprotnueckoe BOCIUTaHNEe: KOMIIETEHTHOCTHBIN 1o1x0.1 // Briciiee oOpa-
3oBaHue B Poccuu. 2010. Ne 10. C. 140.
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UCTOPUYECKHUE YPOKHU IIOJABUT' A
NOJAMNOJbHON OPTAHU3ALIUU «MOJIOJAS I'BAPIUS»

A.A. /lasviooea, cmyoenm
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

Hayunwtii pyxosooumes

bankoesas B.I'., 0okmop opuduyeckux HayK, 0OueHm
Jlanvnesocmounulil opuoudeckull uHcmumym (Quauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

B 2023 r. ucnonnsiercst 80 €T Co AHS MHOTHX CJIABHBIX M TPAarUYHBIX COOBITUM
Benukoit OteuecTBeHHON BOIHBI — IIpopbiBa Onokazabl Jlenunrpana, nodeast B Cra-
JUHTPAJICKON OWTBE, TAHKOBOTO CPaXXEHUIO MOJ nepeBHer [IpoxopoBkoi. D10 ObLI
roJi KOPEHHOTO TMIepesioMa B BOMHE, MOATOMY yxe ¢ sHBaps 1943 r. Hauaioch 0CBOOOXK-
JIEHNE COBETCKUX 3€MEIb, HAXOIUBIINXCS B OKKYTAIUU.

B auaBape 2023 r. ucnosnunock 80 JIeT ¢ MOMEHTA Tparmueckoi rudenu ydact-
HHKOB IOJIOJIBHON Opranu3anun «Momoaast TBapaus, TOABUT KOTOPOU CITyCTS T'OJIbI
HE MEpPKHET U IMO-TIPEeKHEMY TNpHUBIIEKaeT kK cebe BHMMaHue. Bmecre ¢ Tem, crycrs
CTOJIBKO JIET MOXHO 0o0Jjiee B3BEIICHHO MOJIXOJUTh KO MHOTUM (pakTaM U3 UCTOpUU
ATOM OpraHu3aIuy, 1aBaTh UM 00jiee OOBEKTUBHYIO OIICHKY.

B 1942 r. rutiiepoBLUbl H3MEHNIIN HANPABJIEHUE CBOEro HacTyruieHus. B 1941 r.
OHM PBAJIMChH Ccpa3y K cronuuam — KueBy, MuHcky, Mockse, JIeHMHrpany, Haaesch
B35Th UX B XOJI€¢ MOJHUEHOCHOW BOMHBI, OJJHAKO BCTPETUIIN 0KECTOYEHHOE COIPOTUB-
nenue. [Toaromy ¢ BecHbl 1942 r. OHM HavanM HaCTYIUIEHUE HA 10T, CTPEMSICh 3aXBaTUTh
bakuHckyto HeTh U MOTYYUTH TOPIOYEE ISl CAMOJIETOB U TAHKOB, & TAKXKE MOTYYUThH
3arnackl mpo10BoJibcTBUsA ¢ O6orareiimux KuTHUI CCCP — Ykpaunsl, Jlona, Ky6anu.

CoBeTrckoe KOMaHJ0BaHUE OKa3alI0Ch HE TOTOBO K 3ToMy. CocpeoTOUUB OOJIBIITHH-
CTBO BOEHHBIX CHUJI Ha 3a1uTe MOCKBbI, OHH OCTaBWJIM K>KHOE HaITpaBJiieHUE 0e3 cephes-
HOM 3auThl. [103TOMY, HECMOTPS HA 0KECTOUYEHHOE CONPOTUBIIEHHE, TUTIIEPOBLBI ITPO-
JIBUTAITUCH BIIEpe] M ObUIM OCTAHOBJICHBI TOJIBKO B npeAropbsix CeBepHoro KaBkasza.

19 uronsa 1942 r. B OKKynanum okas3asacs MaJI€HbKUN IaXTepCcKuii mocenok Kpac-
HOJIOH, PaCMOJIOKEHHBIN Ha Tepputopuu BopoimnoBorpaackoil (HeiHe JIyranckoit)
oOnactu. X0Ts OKKyHAaIHsl MPoJI0JIKaNach 3/1eCh BCETO CEMb MECSIIEB, 3TOI0 BPEMEHU
OBLJIO TOCTATOYHO JIJISl TOTO, YTOOBI B TaMSATh Hapojia HaBCETJa COXpaHusIa Ha3BaHUE
ATOr0 MOCEJKA KaK MPUMEP MYKECTBA U TEPOU3MA COBETCKUX JIFOJICH.

VY nanock yCTaHOBUTH, UTO YK€ B ceHTAOpe 1942 r. Tam ctanu popmMupoBaThCs
nepBble HEOOJBIINE U PAa3PO3HEHHBIE MOJIOJIEKHBIE MOANOIbHBIE TPYIIbI, KOTOPHIE
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K OKTS0pI0 00bEMHWINCH B €AMHYIO Opranu3anuio «Monozaas reapaus». Ee rnaBHbIM
opranuzatopoM 6611 Buktop TpetrsikeBuu. B centsiOpe Bukropy u ero ToBapuiiam
Ceprero Tronenuny, Bany 3emHyxoBy, Bacunuio JleBamoBy yaanoch yCTaHOBUTH
CBA3b C okazaBimmMucs B KpacHonone 6oiiiamu Kpacnoit Apmun EBrennem Moriko-
BbIM, Bacumuewm I'ykoBbim, JMutpuem OrypuoseiM, Hukomaem JXXKykoBeim, Bacunnem
TxaueBbiM. IMeHHO 0HU c(hopMHUpOBaIIN IITA0 MOAIOJIBS U ONPEAEIINIM €r0 TalbHEN-
1ee pasBuTHe’,

OTpsa1 uMeN YETKYI0 BHYTPEHHIOIO OpraHU3aluio, MEX/ly YieHaMH mTada ObLIu
pacrpeziesieHbl 00513aHHOCTH. UMCIEHHOCTh OTpsiia CTPEMUTEIHHO yBEIMYUBAJIACh,
OHa JIOXOJAMJIA A0 BOCBMUJECITH YEJIOBEK, TOITOMY pedsiTa NEIHINCh HAa HEOObIIINE
IpyIIbl — OATEPKHU, BO riIaBe ¢ kKomMmaHAupoM. CocTaB mATEPOK MoAOHUpacs Mo MpHUH-
Iy OJM3KOro MPOXKUBAHHUS, BO TJIaB€ HUX CTABUJIMCh HanOoJiee MPOBEPEHHBIE TOBA-
puiy. ToJIBKO pyKOBOJUTENHN MATEPOK OOIIATUCH CO IITA0OM U 3HAJIM €ro MePCOHalb-
HBIN COCTAaB.

MosnonexHoe MoAnoiIbe AEMCTBOBAIO UyTh O0JI€€ YEThIPEX MECSIIEB, OJTHAKO 3a
3TO BpEMs IOHOIIM U JEBYLIKH ycrenau MHoroe. C puCKOM JUIsl KU3HM IO Pajiio OHU
ciymanu cBoaku CoBUH(OPMOIOPO, MOMyYald IpaBAUBYIO0 HHPOPMALIUIO O TPOJIBH-
KEHUU COBETCKUX BOMCK M PACIIPOCTPAHSIINA €€ B JINCTOBKAX, /1aBasi JOJSIM HaICKIy
Ha CKOpOe OCBOOOXAECHHE. ITO OBLIO OUYEHBb OMACHBIM, TaK KaK TUTJIIEPOBLBI CTPEMHU-
JUCh KOH(PUCKOBATH BCE paUOIEepeIaTUNKH, 32 OOHAPYKEHHBIH JOMa paguoNpHeM-
HUK rpo3ui paccrpen. Crapiiye TOBapyUILK OTPsIa YCTpauBalIu IUBEPCUH HA IIaXTax
Y MacTEpCKUX, YTO BpeAuIIo padote npeanpustuil. [loMmrmo 3Toro, Mosiogoreapaeiiist
COKTJIM 371aHNe OUP>KH, COPBaB MAcCOBBIN yroH B ['epmanuio paboueii Cuiibl, a B HOUb
Ha 07 HOs0pst 1942 1., B KaHyH 25-i ronoBumHbl OKTAOpbCKON PeBomtonuu, Moo-
JOTBAPAECHIBI BOAPY3WIA BOCEMb KPACHBIX (PJIaroB Ha CaMbIX BBICOKHX 3[aHUSX TO-
pona?. Bee 5To OApEIBAIO aBTOPUTET TUTIEPOBCKMX OKKYIIAHTOB, TIOKA3BIBAIIM HX HE-
CIOCOOHOCTh YCTAHOBHUTH TaKOH «HOBBIN MOPSAIOK», 0 KOTOPOM OHU MEUTaJH.

N3-3a Tparmyeckoil ciy4allHOCTH B KaHyH HOBoro 1943 r. rutimepoBuam ypa-
JIOCh BBIMTH HA WICHOB MOJIOJBHON OPraHU3allMM U Cpa3y K€ HAayajioCh paccieso-
BAaHME, CONIPOBOKIABILIEECS )KecToUanuMu neITkaMu. C 15 sHBaps HayaInuCh Ka3HU,
MOCJEAHSS U3 KOTOPBIX, HAJ YieHaMu 1ITada opraHu3aluu, cocrosuack 9 geppais,
a yxe uepes naTh aHed KpacHosioH Obu1 0cBoOOXKIeH. COBETCKMM KOMaHI0BaHUEM

! Cobones /1. T., Ps6os C. Y., Myxuna H. E. «Momnonas reapaus» B Tosl Bemukoit OTedecTBeHHOI
BOIiHBI // COBpeMEHHBIE TIPOOIJIEMbl TYMaHUTAPHBIX U 00MIeCTBEHHBIX HayK. 2017. Ne 4(17). C. 75-79.
2 TIpoxopues H. C. Bkiaz monoesxu ropoza. KpacHogoHa B 60ps6y ¢ HeMeIKO-(halIHCTCKUMH 3a-
xBaTunkamu (1942-1943 rr.) // YepHomopcko-Cpean3eMHOMOPCKHUI perHOH B CHUCTEME HAIlOHAb-
HBIX HHTEpecoB Poccun: uctopus u coBpeMeHHOCTh: K 80-neTuro Havana Benukoit OteuecTBeHHOM
BOIHBI: MaTepuanbl MexayHapoJHOW HaydHO-TIpakTHueckoi koH(., Taranpor, 28—-29 mas 2021 r.
Kpacnonap: Ky6anckuii roc. yu-t, 2021. C. 269-271.
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cpa3y ke ObLJIO HayaTO pacciielOBaHUE TaKOr0 MAacIITAOHOrO MPECTYIUICHUS TUTJe-
POBCKUX OKKYHNALMOHHBIX BIACTEH .,

BHuMaHue COBETCKOM BIACTH K CJIEJICTBHIO OBIJIO HEBEPOSTHO MPUCTAIBHBIM, HA
CJIEICTBEHHBIX MaTepHaliax Mo JIedy Cpa3y K€ yCTaHaBIMBAJIN T'PU(] CEKPETHOCTH.
Haunbonee nopasutenbHOM 7151 BIacTeil Oblla BECTh O TOM, YTO IOHOIIU U JIEBYIIKH
CaMOCTOSITEJIbHO OPraHU30BaIM OTPSA [JISl OCYIIECTBJICHUS MOMAINOJIBHON NESTENb-
HOCTE®. Ha To Bpems, 5T0 OblIa eMHCTBEHHAS MOANOIBHAS OPTaHU3alHUs, O KOTOPOH
Y3HAJIM cpasy MOCJe € JUKBUAALMH, U €IUHCTBEHHAs!, CO3aHHasi CaMOCTOSITENBHO, 0€3
KOHTPOJISI ¥ PyKOBOJICTBA MapTUU. J[71s1 Bcex ObUIO HEOKHUIaHHOCTBIO, YTO B YCIOBHSIX
OKKyMaIuu, 6e3 MapTHUiHOTO BMEIIATeIhCTBA ObllIa co3/1aHa 00eCTIOCOOHAsT MOJIOIEK-
Has MMOJIOJbHAS OPTaHU3ALIMS.

[Toasur monoabix repoeB KpacHogona o01aaan 00ibIIMM MAaTPUOTHIECKUM I10-
TEHLUAIIOM, I0ATOMY OCBEIIEHHUE IEATEIbHOCTH MOJI0/101 I'BapIuu B CpeICTBaX Mac-
coBOM MH(pOPMAIUA HAYAJIOCh Cpazy ke MOCJe TOTro, Kak ropoji ObLI OCBOOOXKICH.
[lepBoe ynmomMuHaHue O MOJIOJbIIMKAX OBbLIO BO ()POHTOBOM razere yKe B ampelie
1943 r. ®orokoppecnonaeHT JI. A6moHCcKuit moOkiBan B KpacHogoHe, IMEHHO OH CJie-
Jan u3BECTHYIO (poTorpadrio HACTEHHBIX 3aMMCEl U PUCYHKOB, OCTaBJIECHHBIX peOsi-
TaMH B TIOpEMHBIX KaMmepax. [To3xke xypHanuct B. CMUpHOB Hamucan cTaThbio 1 Ta-
3€ThI, TJIC paccKaszai O TParnueCKux KpacHOJIOHCKUX coObITUsIX, B 1946 1. A. DazneeB
omy6nrKoBa poMan «Mononas reapaus»°, a B 1948 r. BIIIET OMHOMMEHHBIH QHIBEM®,

K coxainenuto, Takasi CKOPOCTb B OCBEILIEHUU TPATUYECKUX COOBITUM, a TaKKe CO-
3HATEIbHAs KJIEBETA OJHOTO M3 JOIPOIICHHBIX, TPUBEJIA K TOMY, YTO IJIaBHBIM OpraHU-
3atop Momnomoit rBapaun B. TperbsikeBuu mocMepTHO ObUI MPU3HAH MpenaTesieMm,
VIMEHHO Ha HETO BO3JIOKUIIM BUHY 3a THOENb 60Jlee CEMUIECATH HOMOIBIIMKOB®. YKa-
3oM [Ipesunmyma BepxoBaoro Cosera CCCP ot 13 centsiopst 1943 r. monoiorsapaeiiisi
ObUIM TOCMEPTHO MPEJCTABIIEHBI K TOCYIaPCTBEHHBIM OPACHAM, HO B HATPATHOM CIHCKE
He ObLIO camoi riaBHOM pamuun — B. TperssikeBuya.

! I'peunmikuna E. C. beccmepTHbIil mogBur monoaoreapaeiines / BectHuk Jlyranckoro HalyuoHalb-
HOTO yHUBepcuTeTa uMeHu Biagumupa Hams. 2018. Ne 1(7). C. 88-91.

2 Koiicua A. A. OcoGeHHOCTH J0Ka3aTeNbCTBEHHOM a3l TIpecTyIUIeHNi HAIMCTCKON ['epMany,
COBEpIICHHBIX B nepuoi Benukoit OTeuecTBEHHON BOMHBI (HAa MPUMEPE paccieIOBaHUSI MaCCOBBIX
pacmipas B . Kpacnonone) // cropus mojsura: marepuansl Beepoccuiickoil HayqHo# KoHpepeHIMn
C MEXJIyHapOJHBIM yyacTHeM, nocBseHHble 75-netuto [Todensl, UpkyTck, 15 mas 2020 r. UpkyTck:
Wpkyrckuii roc. yH-1, 2020. C. 244-248.

% Komaposa E. B. Pons TBopueckoro Hacinemus A. A. daneeBa B HpaBCTBEHHOM BOCITHTAHHH COBpE-
MEHHOT'0 uyuTaTess (Ha mpumepe pomana «Momnojas rBapaus») // BectHuk JlanbHeBocTouHOM rocy-
JTapCTBEHHOW Hay4yHOH Onbmmoreku. 2022. Ne 1(94). C. 170-179.

4 Jlpyxununa A. B. Mosoziast rBap/iusi: TMTepaTypHblil 06pa3 U J0KyMeHTaIbHbIe CBUIETENbCTRA //
Bectauk YensonHackoro rocynapcrseHHoro yausepeutera. 2009. Ne. 16. C. 145-150.

® Vikanos A. E. BoeBoii myTh komMauaupa «Mosiooii reapum» // YpapiaeHuecKoe KOHCYIbTHPOBa-
HUe. AKTyalbHble MPOOIEMbl TOCYAapCTBEHHOT0 U MyHUIIMNaNbHOro yrpasienus. 2010. Ne 1(37).
C. 39-42.
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Orta Bepcus NOoTy4driia 0COOEHHO HIMPOKOE pacIpOCTpaHEHHE NOCTIE Ty OIuKaluu
pomaHa A. @azneeBa, KOTOPBIA B HUHTEPECAX CIOKETA IIPOU3BOJIBHO OXapaKTEPU30Bal
B3aMMOOTHOIICHHS MOAIMOJIBIIUKOB M ONIPENEINI UX POJIb B OPraHU3ALIHH.

N3ydenune uctopuu MoAoNbHON opranusanuu «Mostogas rBapaus» 3aCTaBISIIOT
HAC YBUIETbH LENbIH psij (aKTOB, KOTOPHIE ABISIOTCS BaKHBIMUA M 3HAYMMBIMHU JJIS1 HAC
CErOHs.

[Ipexxne Bcero, 3TO TO, YTO BCE ITU COOBITUS MPOUCXOIUIN HA TEPPUTOPUH CO-
BpeMeHHOM JlyraHnckoil 00y1acTi, KOTOpast 1 B COBPEMEHHBIX YCIOBUSAX I'€pOUUYECKU
6opercs ¢ Hanu3MoM' . HanmoHanbHbIi cocTaB opranuszanuyu « Momoas rBap s ObLI
HEOJHOPOJIHBIM, B HEE€ BXOJMJIM MPEICTABUTEIN Pa3HbIX HAPOJOB — YKPAUHLIEB, pycC-
CKHUX, OETIOpyCOB, €BpeeB, azepOailyKaHIeB, apMsIH, MOJIIaBaH. ITO CBUICTEIBCTBYET,
YTO HA ATUX TEPPUTOPUSIX BCETa OBLJIO CMEIIAHHOE HACEIIEHHE, U UMEHHO 3TO M03BO-
JWII0 1OOEIUTh B BOMHE HU OJHOW HALlMM WJIK HApOJHOCTH, @ UMEHHO BCEMY COBET-
CKOMY Hapomy.

B cocraB opranuzanuu BXoAauiio 6oJjiee cCeMHUIECATH MOJIOBIX JIFOJIEH B BO3pacTe
ot 14 o 23 ner, OoJiee cOpoKa U3 HUX OBUIM FOHOIIN, OCTalIbHbIE IeBYIIKH. HecMoTps
Ha CBOM IOHBIN BO3pacT, OHH MTPOJIEMOHCTPUPOBAIIN OECIIPUMEPHYIO XpaOpOCTh, CaMo-
OTBEP>KEHHOCTh, BEPY B CKOPYIO M0O0OeAy. DTO OBLIO YCIIEXOM COBETCKOM IIKOJbI, KO-
Topasi ObuIa cocoOHa (HOPMUPOBATH YCTOMYUBYIO JKM3HEHHYIO MO3UIIUIO, MATPUO-
TH3M, 11000Bb K PouHe.

W, nakoHel, He0OOXOAMMO OTMETUTh, YTO OOJIbIIAS CKOPOCTh PACCIIEOBAHUS U HE-
COOJIIOJIEHNE TalHBI CIIEACTBUS MOXET MPUBECTH K TOMY, YTO HEIIPOBEPEHHBIE (PaKThI
MOTYT OYEPHMTH MaMATh HACTOSAILIMX I'€POEB WM CIOMATh JKW3Hb HEBMHOBHBIM. [lo-
TOMY Oyayiire pabOTHUKHU MPOKYPaTypbl JOJKHBI OCO3HABATH CTENEHb CBOEH OTBET-
CTBEHHOCTH M CJI€I0BATh TOJILKO YCTAaHOBJICHHBIM (paKTaM MpPY BBIHECEHUU OOBUHEHUS.

! JIax H. W. Ykpauna Ha skecTouaifiiemM U310Me UCTOPHN... K 80-IeTUIO CO3aHKs HOAMOJIBHON MO-
nojiexHON oprannzauuu «Momnonas reapaus» B Kpacnonone // Bectnuk MHcTUTyTa MUPOBBIX 1TH-
Bunm3zanmid. 2022. T. 13. Ne 3(36). C. 28-35.
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N3MEHEHMUS B OPTAHU3ALIUN
COBETCKOM INPOKYPATYPbBI B I'OJIbI
BEJUKOMW OTEYECTBEHHOM BOMHBI

A.JI. Cysoposa, cmyodenm
Jlanvresocmounulil opuoudeckul uHcmumym (guauan)
Ynusepcumema npoxypamypul Poccuiickou @edepayuu

E.K. Tonoaenko, cmyoenm
Jlanvnesocmounulil opuoudeckull uHcmumym (Quauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

Hayunuwiii pykogooumens

bankoesas B.I'., 0okmop opuduyeckux HayK, 0OyeHm
Jlanvnesocmounwiil opuoudeckuli uncmumym (guauan)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

Benukas OTeuecTBeHHAs BOWHA SIBUJIACH CEPhE3HBIM UCIIBITAHUEM JIJISI BCETO CO-
BETCKOT'O HApO/1a, JIsl BCEH TOCYAaPCTBEHHOW CUCTEMBI, IEPECTPOCHHOM IO MPUHIUITY
«Bce nns pponta! Bee nis [ToGeast!». Hacrosiiee cooOuiieHue UMENo 1eliblo 0Xapak-
TEpU30BATh U3BMEHEHHUS B OPraHU3alUN U IESITEILHOCTH OpraHoB npokyparypsl CCCP
B YCJIOBUSX BOMHBI. M3yueHune 3Toro Bomnpoca IpeacTaBiseTcsl BaXXHbIM B CUIIY TOTO,
yT0 opranbl npokyparypsl CCCP BHecnu BaxHbIi Bkiaz B [loOeny.

B nauane BOWHBI, B LENAX TPEAOTBPALICHUS Pa3pPYyLICHUS CTPYKTYPhI YIIpaBJe-
HUSI OPTaHOB TMPOKYpaTyphl B ciiydae HEOJArompUsITHOIO XOJla BOCHHBIX JEHCTBUMH,
uentpanbubiii anmapat IIpokypatrypet CCCP Obln pa3jiesieH Ha JBE ONEpaTUBHBIC
rpymnmnbsl. OHa U3 HUX HO-NPEKHEMY OCTaBajlach B MOCKBE U A€iCTBOBaIA MO Mpsi-
MbIM pykoBoacTBoM IIpokypopa CCCP, npyras, co3gaHHas Ha ciydail BOEHHON He-
yaauu, Obl1a IepeaucIonupoBana Ha Ypaiu B r. Ukanos (HeiHe ExaTepunOypr) ¢ mo-
uynHeHreM 3amectutenro Ipokypopa CCCPL. Bropoii meHTp ObLI HE IPOCTO BO3MOK-
HBbIM J1y0JIepOM, OH C MOMEHTA CO3[aHusl Hayald (PyHKIIMOHUPOBATH U ChIrPaJl 0CO00
BOXHYIO pOJIb B OPraHU3alldM 3BaKyalldd OPEANPUATHA U MUPHOIO HACEIICHUS
B 1941-1943 rr. [locne nMKBUIALMKU HENOCPEACTBEHHOM yTpo3bl MOCKBY, OTIIPaBJICH-
HBIE B DBaKyaIlvo MOApa3aesieHus BHOBh ObUTH BO3BpaIieHbl B MOCKBY.

OcHoBHas 3aJ1a4a OPraHOB MPOKYPATYPbI U B YCIOBUSX BOMHBI OCTaBaIaCh MPExX-
HEM, OHA 3aKJII0YAJIaCh B PEajv3aldMd HaJ30pa 3a TOYHBIM HUCIIOJHEHUEM 3aKOHOB

! TIpoxypopsr B mobemunom crporo. K 75-mermio IMoGenst B Benukoit OTeuecTBeHHOM BoifHe /
otB. pen. JI. A. Cosrup. Bnangusocrok, 2020. C. 85.
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BCEMHU M ITIOBCEMECTHO. BMecTe ¢ TeM, 0coObIe YCIIOBUSI BOGHHOTO BPEMEHU HAJIOKHITH
OTIEYaTOK Ha (PYHKIIMOHHUPOBAHHWE BCEX IMOJPA3IACICHUA CHUCTEMBI TPOKYPaTyphI
B rojbl Bennkoit OteuecTBeHHOM BOMHBIL. [lepen HUMM TOTTOTHUTENBHO ObLa MOCTAaB-
JIEHA 3a/1a4a OKa3bIBaTh MAKCUMAJIBHOE COACHCTBUE BOCHHBIM BJIACTSIM U BOCHHOMY
KOMaHJIOBaHUIO B 00ecTieueHn: OOIIECTBEHHOTO TOPSIKA W TOCYIapCTBEHHON Oe3-
OTIaCHOCTH, B UCIIOJIb30BAaHUU BCEX CHJI U CPEJICTB JIJIs HYX ] OOOPOHBI CTPAHBI.

B roasl Benukoit OTedecTBEHHOM BOMHBI TPOAOJIKANIA CYIIECTBOBATH U JEHCTBO-
BaTh CHUCTEMa TEPPUTOPUAIIBHBIX MPOKYpaTyp (pallOHHBIX M O0JACTHBIX), MHOTHE U3
KOTOPBIX OBUIM MEPEBEICHBl HA BOCHHOE IMOJOXKEHHUE, a TAKKE CYHIECTBOBAIM COO-
CTBEHHO BOEHHBIE MPOKYpaTypbl. DT JiBa BUJAa OPraHOB MUMEIH CBOM COOCTBEHHBIC
3a/layy, U MO3TOMY MX y4dacTue B coObITusAX Benmnkoit OTedecTBEHHON BOMHBI UMETIO
cBOIO crienuduky?,

CnepBa oxapakTepu3yeM U3MEHEHUS, TPOU3OIICANINE B OPraHu3aluu TEPPUTO-
pHAIBHBIX MPOKYPATYP MOCJE BCTYIUIEHUS B FOPUANYECKYIO CHTy YKaza [Ipe3nanyma
BepxoBuoro Coseta CCCP ot 22 utonsa 1941 r. «O BoeHHOM MoJ0KeHUN». B cOoOT-
BETCTBUHU C HUM, T10 BCEH CTpaHe paOOTHUKH ITPOKYPaTyPhl MPOXOIUIIN 00S3aTEIbHYIO
HayaJbHYI0 BOCHHYIO MOJATOTOBKY, YacTh UX OblIa MepejaHa B COCTAB UCTPEOUTEIIb-
HBIX 0aTaqbOHOB, Apyras BOIUIA B COCTAB MPOTHUBOIOXKAPHBIX KOMaH, Il o0yJanach
TYIIEHUIO aBUALIMOHHBIX OOMO.

PaboTHuKH TpUPOHTOBBIX pailOHHBIX MPOKYPATYP JOIKHBI OBLIIH OBITh TOTOBBI
B JIFO0OO MOMEHT K Iepexo/y Ha Ka3apMEHHOE IOJIO0KEHHUE, B TAKOM CIydae OHH TI0-
Jy4dajaud CTaTyC BOCHU3UPOBAHHBIX TEPPUTOPUATBHBIX MPOKypaTyp. OHM COXpaHsUIH
MMOAYMHEHHOCTD IIPOKYypaTypaM KpaeB, 00J1acTeil U COIO3HBIX peCcyOJIMK, HO IIPH TOM
B MEPBYIO Oouepe/ib 00s3aHbl ObLIM BHITIOJHATH MPUKA3bl U PACHOPSHKEHUST BOCHHOTO
KOMAaHJI0BaHus. B roapl BOWHBI TEPPUTOPUAIBHBIE MPOKYPATyphl TPOJOJIKAIA OCY-
LIECTBJIATH 3a]1a4d, BO3JI0OKECHHBIE HA HUX B COOTBETCTBUM C [lonokeHnem o mpoky-
POPCKOM HAA30p€, U PEAIIM30BBIBATh TPAIUIIMOHHBIE HANpPaBJICHUS HAJA30PHOU Hes-
TEIILHOCTU. B TO ke Bpemsi, Ha BCe CTOPOHBI MX (DYHKIIMOHUPOBAHHMS BIIMsJIA BOMHA.
BakneimM HanpaBiIeHUEM UX JICATEIIBHOCTH B TOJbI BOWHBI OB HAI30pP 3a UCIOJI-
HEHHEM BOEHHOTO 3aKOHOJIATEIbCTBRA.

BaxxHbpIMHM HaIpaBiIEHUSIMU JIESITEILHOCTH BCEX TEPPUTOPUAIBHBIX MPOKYpPaTyp
B TOJIbI BOWHBI SIBJISUICSI HAJI30p 32 UCIIOJTHEHUEM MOOMIN3AIMOHHOTO 3aKOHOATEe h-
CTBa, 3aKOHOJIaTeNbcTBa 00 3BaKyallMH, OOECIICUCHUEM TPYIOBOW TUCIMUIUIMHBI Ha
000pOHHBIX NpeanpudTusx. [loMmumo 3Toro, Benach paboTa 1o 3alIuTe IpaB BOCHHO-
CIIyKallMX U UX CEMEU, HAA30P 3a MOPSAKOM HA3HAYECHUS TOCYIAPCTBEHHBIX ITEHCUH

! Manbkos I'. A. Oprassl IpoKypaTypsI B TozsI Benukoit OTedecTBeHHOI BOiHEI // BTopas MupoBas
BOITHA U TOCYJJapCTBEHHO-TIPABOBOE Pa3BUTHE COBPEMEHHBIX CTpaH: ¢0. HAyUHBIX CTaTeH 10 MaTepH-
anmaMm Bcepoccuiickoit HaydHO-TIPaKTHYECKON KOH(., TOCBAIIEHHON 75-neTHeMy roomiero [loOens
B Benukoit OteuecTBeHHOI BoitHe, [len3a, 16 anpens 2020 r. ITensa, 2020. C. 108-113.
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o noTepe Kopmuibla. M3 3Toro BUAHO, 4TO Aa)Ke OpraHbl IPOKYpPaTypbl, HE MEpEBe-
JICHHBIE Ha BOGHHOE TMOJIOKEHNE, BHOCUITU Ba)kHbIHN BKJIaj B [lobemy.

Eme 6omnee Baxkayro pois B Benukoit OTedecTBEHHOM BOMHE CHITPa BOCHHBIC
MpOKypaTypsbl, ¢ 1926 r. BBE€JICHHBIE B MECTaX AUCIOKAIMUA KPYMHBIX BOCHHBIX CHIL.
Boennsie nmpokypatypbl ObUTH BBEACHBI AJsi 00ECIEUCHNs HAA30pa 3a UCTIOJIHEHUEM
3aK0HOB B BoopyskeHHbix Cumnax, Ipyrux BOMCKax U BOUHCKUX (GOPMHUPOBAHUSIX, pe-
anu3anuu (pyHKIIMK YTOJIOBHOTO IMpeECieoBaHus 32 BOeHHbIe npectyruieHus. C Mo-
MEHTa UX YUPEKJCHUSI BOCHHBIC MPOKYPATyPhl 3aHUMAJI 0CO00E MECTO B CUCTEME CO-
BETCKOM NpoKyparypsl’. X 0COGEHHOCTBIO GBLIO TO, YTO ¢ MOMEHTA CO3IaHUS BOECH-
HOM MPOKYpaTyphl BCE €€ MOAPA3AECICHUSA UMENH NPSIMOE COIO3HOE OTYNHEHUE U 3a-
MBIKQJIMCh Ha ogHOTrOo U3 3amectuteneit [Ipoxkypopa CCCP (B To BpeMsi, Kak TEppUTO-
puanbHbIE Opranbl NpoKypatypsl 10 1933 r. noguussmuch npokypopy PCOCP).

O0bem, coepxaHue, HalTpaBJICHUS IEATeTLHOCTH U MPAKTUYECKUE 3a/1a41 BOCH-
HOHM MpOKypaTypbl BO BpeMsi Benukoit OTeuecTBEHHON BOMHBI paclIMpHiIdCh. B oc-
HOBHOM JESITEIbHOCTh BOEHHOM IPOKYpPaTyphl CTajla onpeaeiarbes Yka3zom [Ipesnau-
yMma BepxoBHoro Cosera CCCP «O BoeHHOM nosiokeHun» oT 22 utons 1941 r. Boen-
HOMY KOMaHJOBAaHHIO B MECTHOCTAX, OOBSBIICHHBIX HA BOEHHOM MOJOKEHUH, ObLIN
MPEI0CTABIIEHBI IMPOKKE MPaBa U MOJIHOMOYHUS B 00JIaCTH yIIPaBJICHUS, 8 HA BOCHHYIO
MIPOKYpaTypy BO3JIOKEHA 3ajaya 00eCleYnTh HAJA30p 32 TOYHBIM BBIIOJIHEHHEM KO-
MaHJupamMu (HadyaabHUKaMH) TpeOoBaHU YKa3a.

C navanom Benukoit OteuecTBEeHHON BOWHBI ['T1aBHAas BOEHHAs MPOKypaTypa
PKKA u I'maBHas nmpokypatypa BM® Obuin BbIBEIEHBI U3 IITATHOTO PACIUCAHUSA
[Ipoxypatypsr CCCP u 0b11u ipeoOpa3oBaHbl B 0COObIE BOCHHBIE CTPYKTYpPHI B CO-
ctaBe Hapkomara o6oponsl CCCP nu Hapkomara BM® CCCP. Onu conepxanuch 3a
CYET YMCIEHHOCTH M CPEJCTB 3TUX BEJOMCTB, HO MPHU 3TOM B pabOTE MOMUYUHSIUCH
[Ipoxypopy CCCP?. C 3T0ro mHsa U 0 HACTOAIIETO BpeMEHH | TaBHas BOCHHAs MPO-
KypaTrypa CylIeCTBYET KaK OT/eJIbHasi TOCYIapCTBEHHAsA CTPYKTYpa, HAXOAAIAsACs Ha
(vMHaHCUPOBAaHUU BOCHHOTO BEJIOMCTBA.

B cocrage cucremsl [Ipokyparypst CCCP B robl BOHBI A€HCTBOBAIM CIEAYIO-
Me BUIBI BOGHHBIX NpOKyparyp: I'1aBHas BoeHHas npokyparypa KpacHoit Apmun,
I'maBnas mpokypatypa BM®, ['maBHass BoeHHasi MPOKyparypa KEJIE3HOIOPOKHOIO
TpaHcropTa, Mopckoro u peunoro ¢gaora CCCP3,

! Crpyxos B. H. Odopmnenne unctutyta npokyparypsl CCCP B eMHYIO IIEHTPAIH30BaHHYIO CH-
cremy // Bectauk benropojckoro opunndeckoro nuucturyra MB/I Poccun nmenn M. 1. Ilytununa.
2018. Ne 4. C. 8.

2 panos B. B. Oco6eHHOCTH JIeSTeNbHOCTH BOEHHOI TIPOKYpaTyphl B rofibl Bemukoii OTeuecTBeH-
Ho¥ BOWHBI (1941-1945 roapl) // 3akoHOAATEIHCTBO BOGHHOTO BPEMEHH: YPOKHU MPOIILIOTO U COBpE-
MEHHBIE BBI30BBI: ¢O. Hay4YHBIX cTaTeil, MockBa, 19 Hoa0pst 2021 rona. Mocksa, 2022. C. 158-163.
3 I'aBpunenko A. A. OcOGEHHOCTH OPTaHM3AIMOHHBIX OCHOB JIESTEIHHOCTH TPAHCTIOPTHBIX TIPOKY-
patyp B roasl Bemukoii OTeuecTBeHHOU BOiHBI M B mepuon nesrenbHoctd CBAIT // TlpaBo B
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OnHOBpPEMEHHO € peopraHu3aleil eHTPaJIbHOTO anmnapara ObLIM CO3/1aHbl BO-
€HHBIC TTPOKYPaTypbl PPOHTOB M HAMIPABJICHUH, B YCIIOBUAX BAKHBIX HACTYIATEIBHBIX
omnepaui U B MECTax MaCCOBOI'O CKOIICHHSI BOWCK JIONTOJIHUTEIBHO CO3/1aBaIuCh Bpe-
MEHHBIE BOEHHBIE ITPOKYPATYpPbl, CHCTEMA BOCHHBIX MTPOKYPATYP BO3AYIIHBIX APMUU,
cucrema BoeHHbIX npokypatyp HKB/I, ux moapasneneHusmMu ABiIsIuCch BOCHHBIE ITPO-
KypaTyphbl Thula PpOHTA ¥ MOJUYMHEHHBIE UM COCAMHEHUH.

Ha Bce 3BeHbsl BOGHHOW MPOKypaTypbl ObUIM BO3JIOKEHA 3ajjauya peau3aiiu
HaJ30pa 32 3aKOHHOCTHIO AeiicTBUi Bcex AomkHOCTHBIX Jul] PKKA; 3a o0ecnieuennem
OXpaHbI MyTei COOOIIEHUS U BOCHHOM OXpaHbI MPEANPHUATHI U COOPYKEHUHN, UMEIO-
IIMX 0CO00€ TOCYIAPCTBEHHOE 3HAUCHHE; 32 IBAKyallel pAHEHBIX; 3 COCTOSIHUEM BO-
WHCKOW JUCUUIUIMHBI B BOMHCKUX YacTAX, COOIOAEHUEM TOCYIapCTBEHHON U BOEH-
HOH TaifHbI; 32 00ECIIEUCHUEM JIbIOTaMU CEMEW BOCHHOCIY XAIlINX; 3a OpraHu3alueit
NUTaHUsSI BOGHHOCIIYKAIllUX U o0ecrieueHneM oOMyHAMPOBaHUEM; 3a B3aMMOOTHOIIIE-
HUEM BOMHCKHX YacTeH M Tpa)KIaHCKOTO HACEJICHHMs; 32 pab0OTONH OpraHOB MECTHOIO
BOECHHOTI'O YIIPABJICHHUS 110 MTOIIOJIHEHUIO APMUMU.

Co3znanHble B yCJIOBUSIX BOWHBI BOGHHBIE MPOKYPATYPHI ThIa (PpOHTA UMENH 11e-
JIBIO0 HEJIOMYIIEHUE XUIIEHUI B THUIOBBIX YaCTAX (DPOHTOBOTO MOJUYMHEHUS, pealln3a-
110 HaJ30pa 3a 3PPEeKTUBHOCTHIO MCMOIb30BAHUS TPAHCIIOPTA, KOOPAUHAIUIO ACii-
CTBUH MPOKYPATYP THUJIOBBIX TAPHU30HOB.

Ha momeHT okoHuanust Bennkoit OTe4ecTBEHHOM BOMHBI B CHCTEMY OPraHOB BO-
€HHOM IIPOKYypaTyphbl, MOTUMHABIIMXCS [ TaBHOM BOeHHOU npokypatype KpacHoi Ap-
mud, Bxoawiu 1053 BoeHHbIE POKYpaTyphbl, B KOTOPBIX MPOXOAUIU CIyk0y 3 684
BOCHHBIX MPOKypopa u cienoparens, 485 BoeHHocayxanux 1 1 390 nui rpaxkaas-
CKOTr'O MepcoHaa (1o coCTosIHUIO Ha 22 utoHs 1945 1.).

OnebIT, MOTy4YEeHHBIM BOGHHOW IPOKYpaTypoil B nepuo Bennkoin OTeuecTBEHHOM
BOWHBI 1941-1945 rr. ObL1 UCNIOIB30BaH B pab0TE BOCHHBIX MPOKYPATYp IIPHU pa3rpome
ATOHCKUX MWJIMTAapUCTOB, HAIIE]l OTPAXKEHUE B MOCIEAYIOIIEM B 3aKOHOJATEIIbLCTBE
O MPOKYPOPCKOM HaJI30p€, B YAaCTHOCTH, IIPYM NOATOTOBKE 3aKOHAa O IPOKYypaType
CCCP 1979 r. u IlonoxeHus 0 BoeHHOU mpokypaTtype 1981 r.

YCIIOBUSX 4YPE3BBIYAWHOW CHUTyallMu: IpEeAeibl U BO3MOXKHOCTU: Marepuansl Bcepoccuiickon
Hay4YHO-TIPAKTUYECKOU KOH(]. ¢ MeXKAyHApOoAHBIM yuyacTtueM, Upkytck, 30 okts0ps 2020 r. UpkyTck,
2020. C. 240-244.
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MECTHOE CAMOYIIPABJIEHUE
B I'OJbI T'PA’KJIAHCKOMN BOMHBI HA TEPPUTOPHSX,
MNOJKOHTPOJIbHBIX BEJIO APMUHA

B.B. Bepesekuna, cmyoenm
Yuusepcumem npoxypamypwr Poccuiickoii @edepayuu

A.A. I'onviuwkosa, cmyoenm
Yuusepcumem npoxypamypwor Poccutickoi @edepayuu

Hayunuwiii pykogooumens
Ilooepexncnaa U.A, kanouoam 1opuouueckux HayK, 00ueHm
Ynusepcumem npoxypamypwi Poccuiickou @edepayuu

CoBpemeHHbIe ucclienoBaHus B 001actu ucropuu Poccun nHavama XX B., Kak
U paHee, NPEUMYIIECTBEHHO YJIEISIIOT BHHUMAHHE OPTaHU3ALHOHHOW CTPYKTYypE,
CTUJIIO yIpaBiieHUuss W KOHKpeTHbIM jaerctBusam PCJIPII(6) (c mapra 1918 r. —
PKII(0)) u ux ctopoHHHKOB. B TO ke BpeMsi, HECMOTpS Ha OpTaHU3AIMOHHYIO,
UJICOJIOTUYECKYIO U TEPPUTOPUATBLHYIO Pa3pO3HEHHOCTh besioro NBUKEeHUs, HEBO3-
MO>KHO OTPUIIATh 3HAYUMOCTH €r0 BIUSHUS HAa CUTYallUI0 Ha OJAKOHTPOJIBHBIX EMY
tepputopusix. C ydeToM pasHooOpa3usi MOJUTHYECKUX 1IeJIeH U pa3Iuyuidl B MpUH-
[UMaX, B COOTBETCTBUU C KOTOPHIMU OPTaHU30BBIBAIA CBOIO JCATEIBLHOCTD OTAEIb-
Hble 00beAnHeHus benoil apMuu, 3HAYUTETbHBIA HAYUYHBI HHTEPEC BBHI3BIBACT U3Y-
YeHne 0COOCHHOCTEN B OpraHU3aIllMd MECTHOTO CAMOYIIPABJICHHUS HA 3aHSITHIX BOM-
ckaM# benoro nBUKEHUS TEPPUTOPUSIX.

UccnenoBanust B JaHHOM cepe COXpaHSIOT CBOIO aKTyalbHOCTh B HACTOSIIEE
BpeMsi, TTIOCKOJIbKY BBICTYIAIOT B KaU€CTBE CIOCO0A M3YUEHHUs KJIACCUYECKUX OIIMOOK
B OpraHM3alliy YIIPaBJICHUS «Ha MECTaxX» B paMKaxX TeaTpa BOCHHBIX JIeUCTBUI. BbIsiB-
JICHUE TaKOBBIX, B CBOIO OUYEPE/ib, CIEAYET pacCMaTpUBATh KaK MEPCIEKTUBY JJisi 0OHA-
pykeHust 1100 npeioxkeHus d3PHEKTUBHBIX CIIOCOOOB PETYJIUPOBAHUS OpraHU3AIuU
U IEITETLHOCTA MECTHOTO CAaMOYIIPABJICHUS B YCIOBUSX BOOPYKEHHBIX KOH(DIUKTOB.

Cpenu Bcex TeppUTOpHil, Ha KOTOPBIE paclpoCTpaHsIoCh BiIusiHue benoi apmun,
CTOUT 0CO00 BBIICJIUTh BOCTOUHBIE pailoHbl Poccuu, mockoybKy octaTku benoro nBu-
KEHUsl ObLJIM OKOHYATEJNbHO JUKBUJIUPOBAHBI TaM B 1922 T., 4TO CBHUIIETEIHCTBYET
O TOM, YTO UMEHHO B JJAHHOM pEruoHe ObLI HAKOIUICH CaMbIi MPOJOJIKUTEIIbHBIN
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B nepuof I pak1aHCKON BOWHBI OIIBIT CTPOUTEIBCTBA HECOBETCKOM IrOCYJapCTBEHHO-
ctu’. TlogoGHoe BiusHKME Benoro ABMKEHUS Ha BOCTOYHBIE PETHMOHBI Poccum GbLIO
0OyCJIOBJIEHO 3aTpPYIHUTEIBHOCTBIO JUisi KpacHoil apMuu 3axBaTra BJIACTH B HHX,
MPEXJE BCEro B CBSI3M CO BCTYIUUIEHMEM Ha JaHHbIe Tepputopuu B 1918 r. Uexocno-
BaIIKOT'O KOPITyca MpH MOAJIEPKKE MECTHBIX O(HUIIEPCKUX U ICEPOBCKUX MOJIMOJIBHBIX
opraHu3anui. /[esTenpbHOCTh TaHHBIX OPTaHU3ALMI TAaK)KEe UMEJIA B KAYECTBE PE3YJIb-
taTa nosiejieHne Komurera uneHoB YupenurenbHoro coopanus B [loBomxse, Bpemen-
Horo Beepoccuiickoro mpaBuTenbeTBa B Y e M aHAOTHYHBIX UM COOPaHUI%, KOTOPBIE
M0 XapakTepy CBOEH JEATEIBHOCTH MOIJIA Obl OBITH OTHECEHBI K OpraHaMm rocyjap-
CTBEHHOH BiacTh. [Ipr 3T0M HEOOXOAUMO OTMETUTH OCOOEHHOCTH 3a/1a4 YUPEKIACHUS
Y OpPTaHHU3alUH BBILIENIEPEUHUCIEHHBIX OPIaHOB: BOCCTAHOBJIEHUE JIMKBUANPOBAHHBIX
COBETCKHMH MOCTAHOBJIEHUSMHU 3EMCKHX YUPEKICHUHN, YeMy MPENsATCTBOBaIA 00BbEK-
TUBHAs 3aTPYIHUTEIBHOCTh CO3bIBA KOJIJIETHAJIbHBIX OPTaHOB B CJIOKMBILEHCS 00cTa-
HoBKe. /[pyroii 3agaueii Obl10 0OecrieueHre mpeICTaBUTEIbHOCTH MTOI00HBIX OPraHOB
CaMOYIPAaBJICHUS, pealln3alllsl YeTO OCIOKHSJIACh CTAOMILHO HU3KOM SIBKOM Hacele-
HUS Ha MPOBOJUBIIMECS HA COOTBETCTBYIOLIEH TEppUTOpUU BBIOOpHI. B KauecTBe erie
OJIHOM 3aJ]aull MOHO BBIAECIUTH 00€CIeUeHUEe CTaOMIBHOCTU pabOThl JAHHBIX Opra-
HOB, YIPO30M Y€MYy MOTJIA OBbITh MOJTUTHYECKUE KPU3UCHI, KaK 3TO OBLIO, K IPUMEpY,
B cily4ae ¢ bapHaynbCKOl ropoJCKOM TyMOil, MexXnapTuiitHast 00pb0a BHYTPU KOTOPOU
3aKOHOMEPHO TPUBOJIMJIA K CHCTEMATHYECKUM CPBIBAM €€ paboThI®,

B 10 %e Bpemst HE0OXOAMMO OTMETHUTD, YTO pa3paboTKa MPUHLMIIUAIBEHO HOBOI
CHUCTEMbl MECTHOTO CAaMOYTMpAaBJIEHUS B CO3JaBLICICS CUTyaluu Oblia MPaKTHUYECKU
HEBO3MOXHa. [IpensarcTBoBanu 3TOMy HMIE0NIOTHYECKas U NOJIUTHYECKAs Pa3pO3HEH-
HOCTb CPEAM MPECTABUTENEN beoro ABMKEHNSI, a TAK)KE CEPbE3HOE OTPAaHUYEHNE 110
BpeMmeHu. [locneaHee BIpakanoch B TOM, YTO JJIsl 00€CIIeUeHUs HY K apMUU, IPEIOT-
BpallleHUs1 0ECIOPAAKOB U 3aKPEIUICHUS BJIACTU HaJ TEPPUTOPUEN HOBBIE OpPraHbl ca-
MOYIIpaBJICHUS JOKHBI ObLITN OBITH CO3/1aHbl B KpaTuaiiire cpoku. COOTBETCTBEHHO,
HauOosee OYEBUAHBIM IIyTEM OpraHU3allMd MECTHOI'O CaMOYIIpaBJiICHMs Ha MOIKOH-
TpOJIbHBIX benoi apmuun Tepputopusix ObuI epeHoc cyliecTBoBaBllel B Poccuiickoit
MMIIEpPUU CUCTEMBl OPraHOB MECTHOTO CaMOYIIpaBJEHUs Ha peanuu | pakIaHCKou
BOWHBI, YTO U OBLIIO OCYIIIECTBIICHO.

Tak, CylIECTBEHHYIO pOJIb B paMKaX MECTHOTO CaMOYIIPaBJIEHUS Ha TEPPUTO-
pUSIX, 3aHATBIX BOMCKaMu benoro ABMKEHUs, UTPAIIU 3€MCTBA, 1€ATEIbHOCTh KOTOPBIX

! Mansuesa T. B. 3emcTBo 3anagnoit Cubupu B rofibl rpaskIaHCKo BOiHBI (MoHb 1918 — nexabphb
1919 rr.): aBTOped. auc... kaua. uct. Hayk: 07.00.02. Tomck, 1974. C. 81.

2 YcTopus 0GIIECTBEHHOTO camMoyTpapiierns B Cubupu BTopoii monosunsl XIX — Hayana XX Beka.
Hosocubupck, 2006. C. 119-121, 312-348.

8 Topnees A. T'. Opranbl MECTHOTO CaMOYTpaBIeHHs KaK HHCTPYMEHT Peajli3allii BHyTPEHHEH mo-
JUTUKU aHTHOOJBIIEBUCTCKUX PEXUMOB Ha TeppuUTOpuM Autaiickoil ryoepHun (vtonb 1918 — ne-
kabpp 1919 rr.): aBroped. nuc... kaua. uct. Hayk: 07.00.02. bapnaym, 2019. C. 15-16.
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ObljIa HAaNpaBjIeHa Ha PEAIU3ALUI0 MAEH HAIMOHAILHOM aBToHOMMHU . Tak HECMOTpS
Ha TO, YTO HAIMOHAJIBHBIC OPTaHBl BOCTOYHBIX OOJIACTEH, TaKWe KakK, K MPUMEpY,
HammonansHas nyma Oypst Boctounoit Cubupu, He ObLTH OQUIIMATBHO MPU3HAHBI
POCCUNCKUM NPaBUTEIBLCTBOM, JJAHHBIC OPraHbl MPUHUMAIN aKTUBHOE y4acTHE B pe-
THOHAJIBLHOM YIIPABIICHHUH, pellasi 3eMelIbHbIe BOMPOCH! (B TOM YHUCIIE pa3perias 3e-
MEJbHBIE CIIOPHI), OTMEHSISI M BBOJISI Pa3JIMUHbIC IOBUHHOCTH, a TAK)KE BEJIs MEPEIUCKY
c OesorBapAecKuMu MPaBUTEILCTBAMHU, TOT/IA KAK MECTHOE HACEJICHUE MCIOJIHSIIO0
PUHSATHIE STUMU MECTHBIMU OpraHaMH PelIeHUsI.

BaxHO 3aMeTUTh, 9TO, HECMOTPS Ha CTPEMJICHHE OCJIOTO IBMXKCHHS CO3/IaTh CXO-
KYI0 CUCTEMY U CTPYKTYpPY MECTHOTO CaMOYMpABJICHUS Ha 3aHATHIX UMHU TEPPUTO-
pHUSAX, MECTHOE CaMOYIIpaBJIeHHE ObUIO JOCTATOYHO Pa3pO3HEHHBIM, YTO OOYCIIaBIIu-
BAJIOCh HAITMOHAJIBLHBIMU M COCJIOBHBIMH TIpoTUBOpeunsimMu. Hanpumep, B 3abaiikaib-
ckoi obnactu mocie najgeHus CoBeTckoil Biactu B 1917 r. oTHOIIEHHWE MECTHOTO
HACEeJICHUS K 3eMCTBY 3HAYUTEIBHO YXYAIIMIOCH B CBSI3U C €r0 HECTIOCOOHOCTHIO MO/I-
JIIEPKUBATH CEIBbCKOE X035iCTBO pernona’. 1o JaHHOM NPUYUHE B CIEAYIOMIEM TOLY
OBLJIO MPUHSTO penieHue 0 pachOpMUPOBAHUYU 3EMCTBA U YCTAHOBJICHUE HA TEPPHUTO-
PUU KOHTPOJISI CO CTOPOHBI BOMCKOBOTO CaMOyIIPaBJICHUS.

OTaenbHO CTOUT OTMETUTD CTPEMIICHHE OEJIOT0 ABMYKEHUSI IPUBHECTH IEMOKpa-
TUYECKHE Hayaja B OpPraHU3al[MI0 MECTHOTO camoymnpapieHus. Tak, Ha BOCTOYHBIX
TEPPUTOPUSX ObLT yUPEkKACH HOBBIN N30MpaATENbHBINA 3aKOH, TO3BOJISIONINNA BOJBHBIM
IJIACHBIM CaMOCTOSITENIbHO M30MpaTh YYaCTHUKOB OPTaHOB FOPOJICKOTO caMoyIipaBJe-
Hus. Hampumep, B 1919 1. B paMkax JaHHBIX BHIOOPOB MPUHUMAIIA YYaCTHE COIUATIH-
CThI, KaJIEThl U JOMOBIAAENbIbl. Tak, Mo pe3yiabTaTaM rojocoBaHus, cpeau 49 ropo-
J0B B 28 mo0Oemy oJiepKajiu CO3bl JOMOBIIAICINBIIEB, B 5 — MpeIcTaBUTEIU Mpodcoro-
30B, ¥ JIMIIG B 4 — OJIOK COITMATMCTUYECKUX napTI/Iﬁ3. Tem HEe MeHee, HelIb3s OJHO-
3HAYHO yTBEPXkAaTh 00 OTPaKEHUU B JAHHBIX pPe3yjbTaTax UHTEPECOB U30UpaTeieH,
ITOCKOJIbKY BBIOOPHI ToceTHH Julitb 7—10% oT 00111ero komaecTBa HaceaeHus, o0Ja-
JABILIETO MPABOM TOJI0Ca.

HeBo3MoxHO Takke HE yAeIUTh BHUMaHUE TEM IIpoOieMaM, BOSHUKHOBEHHE KO-
TOPBIX OBLJI0 HEM30EKHO CBA3AHO KaK C PEBOIIOIIMOHHBIMU MOTpsiceHussmMu 1917 r., Tak
U ¢ camoi I'paxkaaHckoil BOMHOM, — c1aboMy (UHAHCOBOMY OOECIIEUEHUIO JESATENb-
HOCTH MECTHOTO CaMOYIIPaBJICHUSI U UHQIISLNH, a TAKXKE XaJlaTHOCTU CIYXKAIlIUX IO

! Mbimanckuit A. A. Opranbl MecTHOTo camoympapjieHus CUOMpPH B MEPHOJ] TPAKIAHCKOM BOHHBI
(utoHb 1919 — suBaps 1920 rr.): Auc. ... kaua. uct. Hayk: 07.00.02. Omck, 2004. C. 43.

2 Jlo6posomnbekuii A. B. K Bompocy o BeIG0pax B ropoickue camoyrnpasiaenns Cubupu B 1919 rony
U TIpoBaJjie TaKTUKH OJI0Ka AeMokpaTrueckux cuil // Ilpobnemsl uctopuu mectHoro ympasienus Cu-
6upu. XVII — XX BB. HoBocubupck, 1998. Brim. 3. C. 249-253.

8 Memmanckuii A. A. Opransl MecTHOTO caMoymnpapjieHnss CHOUpPH B IEPHOJ TPAKIAHCKOH BOHHEI
(uronb 1919 — suBaps 1920 rr.). C. 30.



22

OTHOULIEHUIO K CBOUM 00s13aHHOCTSM. [lociencTBreM cTan CUIIbHBIA OFOIKETHBIN fe-
GbuIUT, IPEOONICHNUI0 KOTOPOTO SIBHO HE CIIOCOOCTBOBAIM YPE3MEPHO aMOUITMO3HBIC
¢buHAHCOBBIE CMETHI. JTO CIOCOOCTBOBAIO TOMY, YTO MHOTHE BOMPOCHI OCTABAUCH
HEpELIECHHBIMHU U IOBEPHE HACEIICHUE K MECTHBIM OpraHaM U beinomy NBHKEHUIO B 1ie-
JIOM HEYKIIOHHO CHUXKAJOCh.

Nrak, oprannzaniioHHasi CTpyKTypa OpraHOB MECTHOTO CaMOYTPABJIEHUS HE MO~
Beprajiach U B CBSI3U CO CJIOXKUBILIEHCS HA TOT MOMEHT 00CTaHOBKOW OOBEKTHBHO HE
MoOTJia ObITh MOJABEPTHYTA CYLIECTBEHHBIM U3MEHEHHUSAM, YTO, OJJHAKO HE MEIIAJIo PH-
BHECEHUIO OT/AENBHBIX 3JEMEHTOB JEMOKPAaTUU B MPOIECC M30paHus TOJKHOCTHBIX
JIUL OPTaHOB MECTHOT'O CAMOYIIPABJIECHUS U B 00BEM MOJTHOMOYUIN CAMUX MECTHBIX Op-
raHoB. B To ke BpeMs o1 BIMSHUEM 3HAYNUTEIBHOTO YMCIIa BHYTPEHHUX U BHEIITHUX
IIPUYUH TE€ WIA WHBIE TPAKTUYECKHU NOJIE3HBIE MPEMIOKEHHUS 110 YIIYUIIEHUIO CUTYya-
MM B OTJEJIBHO B3SATHIX PETHMOHAX HE PEATM30BBIBAIUCH JHMOO pPEaAM30BBIBAINCH
TOJIBKO YaCTUYHO.

OpnHako HEBO3MOYKHO HE 3aMETHUTh, YTO HEKOTOPBIE UIEU OPraHU3allyd MECTHOTO
CaMOYIIPABJICHUSI HA TEPPUTOPHUAX, IOAKOHTPOJIBHBIX benomy IBHKEHUIO, HAIUIA
B CBOE BpEMsI OTPAKEHUE B JICHCTBYIOIIEM 3aKOHOATENLCTBE. Tak, Harpumep, B Poc-
CUM HAIlMOHAJIBHO-KYJIbTYPHBIE aBTOHOMHH OCYIIECTBIISIFOT CBOIO AEATEIBHOCTh HA OC-
HoBe DenepanpHOro 3akoHa oT 17.06.1996 No 74-D3 «O HanmoHAIbHO-KYJITYPHOH aB-
ToHOMUMNY». COrJacCHO TaHHOMY 3aKOHY, HAIlMOHAJIbHO-KYJIbTYpHasi aBTOHOMMSI B Poccun
npeacTaBisieT coooi (popMy HallMOHATBHO-KYJIBTYPHOTO CAMOOIIPEETICHNUS, 8 UMEHHO —
«3T0 (hopMa HAIMOHAILHO-KYJIBTYPHOTO CaMOOIPEAEIICHUs, IPEICTaBIAIOMas co0on
00beIMHEHNE POCCUMCKUX TPaXKJIaH, OTHOCSIIUX ce0s K OMpeeICHHON 3THUYECKON
OOLTHOCTH, HAXOMASILEHCS B CUTYallMd HAIMOHAJIbHOTO MEHBIIIMHCTBA HA COOTBETCTBY-
IOLLEN TEPPUTOPHUH, HA OCHOBE UX JTOOPOBOJIBHOW CAMOOPTaHM3ALMU B LIEISX CAMOCTO-
ATEIBHOTO PEIIECHUSI BOIIPOCOB COXPAHEHUSI CAaMOOBITHOCTH, PAa3BUTHS S3bIKa, 00pa30-
BAaHUS, HALIMOHAJILHOM KYJIBTYPbI, YKPEIUIEHUS €AMHCTBA POCCUMCKOUN HALIMKU, TAPMOHU-
31U MEKITHUYECKUX OTHOLLICHUH, CONEUCTBUS MEXPEIUTHO3HOMY IUAJIOTy, & TAKKE
OCYILIECTBJIEHUS AEATEIbHOCTH, HAITPABIICHHOW Ha COLIMAIbHYIO U KYJIbTYPHYIO a/1anTa-
LIMIO ¥ MHTErPanuio MUrpanToBy»’. CXoxKue uiaen, Kak paHee ObLIO 3aMEYEHO, B CBOE
BpeMs JIETJIM B OCHOBY PEOPTaHU3ALMH B rofbl [ pak1aHCKON BOMHBI 3€MCTB.

ITonBoas UTOTH, OTMETHM, YTO Ha MMOAKOHTPOJIBHBIX benomy ABMKEHHIO TEpPU-
TOPHUSIX OpraHu3alys MECTHOTO CaMOYIIPABIECHHUS CXO0’a C TOM, YTO CYIIECTBOBAja
B Poccuiickoil uMnepuu, OAHAKO MOJ BIUSHUEM BHEIIHUX U BHYTPEHHUX MPUYHMH B
oOctaHoBKe ['pakaHCKOM BOWHBI MOJI00HAsI cHCTEMa HE cMOTJia (DYHKIITMOHUPOBATH

1O wnammonansHO-Ky/IBTYpHOU aBTOHOMHUHM: (enep. 3akoH oT 17.06.1996 Ne 74-®d3 (pen. ot
01.04.2022, ¢ u3M. u go1., BCTym. B cuiy ¢ 29.09.2022) // Cobpanue 3akononatenpctBa PD. 1996.
Ne 25. Cr. 2965.
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HaJIeKaIMM o0pa3oM. B To e BpeMs cTpeMiieHre K AEMOKpATHU3aIliU TP TOJHKHOM
KOHTPOJIE 3a MPOIIECCOM BBIOOPOB U 3a ACATEIBHOCTHIO H30PAHHBIX CITY KAIIUX MOTJIO
MOJIOKUTEIIBHO CKa3aThCsl HA PA3BUTHH PALMOHAJIBHBIX UJIE MECTHOTO CaMOYIIpaBJIe-
HUs bejsoro nBmkeHUs.

OTXOJHUYECTBO KAK SIBJIEHUE
YSIKOHOMUYECKOM U ITIPABOBOM KU3HU
B YCJIOBUSX YTBEPXKIEHUSA KAIIUTAJIN3MA

C.E. /[vauek, cmyoenm
Jlanvresocmounwiii opuoudeckui uncmumym (gunuarn)
Ynusepcumema npoxypamypul Poccuiickoii @edepayuu

Hayunuwiii pykogooumens

bankoesasa B.I'. 0okmop opuouyeckux HayK, 00yeHm
Jlanvresocmounwlil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamypul Poccuiickoii @edepayuu

[lepexon k kanutanu3My B Poccuu ObuT 3aTpyJHEH IO MHOTUM MPUYMHAM, BaX-
HEWIIEeH U3 KOTOPBIX ObUIO OTCYTCTBUE B TEUEHHE IJIUTEIBLHOTO BPEMEHU CBOOOIHBIX
monen, kotopeie Obl chopmupoBanu kiacc HaemHbix padounx. K XVIII B. mosce-
MECTHO CTaJli BO3HHMKAaTh MaHy()aKTypbl U IPOMBICIBI, HYKIABIIHECS B CBOOOIHBIX
JIOJSIX, @ TaK KaK B IIPEJIeNIax CTPaHbl X0341WCTBO BCe B O0JIbIIEH CTENEHH MPUOOPETAIIO
TOBAPHBIN XapaKTep, TO MPHUBEIO K MOCTOSIHHOM MOTPEOHOCTH B JIeHbrax. PemuTs aTu
JIB€ 3a7]a4M B YCJIOBHUAX KPEMOCTHOIO MPaBa MO3BOJUIIO TAKOE SIBJICHHE YKOHOMUYE-
CKOU JKA3HU KaK OTXOJXHHYECTBO.

Llenpro HacTOsIIIEH PaOOTHI ABJISIOCH U3yUYE€HHUE IPUYUMH NOSIBJICHUS U OCOOEHHO-
CTEU MPaBOBOI0 IOJIOKEHUS KPECThAH-OTXOAHUKOB B POCCUIICKON UMIIEPUMU.

KpecTpsSHCTBO TpaAMIIMOHHO OCTaBAJIOCh HamOOJee MHOTOYMCIEHHON KaTero-
puel HacelleHHs JopeBoonuoHHor Poccuu. BmecTe ¢ TemM, HCOOXOAMMO OTMETHTh
3HAYUTENIbHYI0 HEOJTHOPOJHOCTh KPECThSIHCKOIO COCJIOBUS B YCIOBUSAX KpHU3uca ¢eo-
Jau3Ma ¥ BHEIPEHHUSI DJIEMEHTOB KallUTAIIMCTHYECKOTO X034icTBa. KpecThsine nenu-
JIUCh Ha JIBe OOJbIINE TPYMIbI TOCYIAPCTBEHHBIX (UEPHOCOIIHBIX) U YACTHOBJIAIEb-
yeckux. M Te, u npyrue, nuranmch OT JOXOA0B OT CBOETO XO35AKCTBA, IOMUMO 3TOTO,
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BBITIOJIHAIU (heoAalIbHbIE TOBUHHOCTH — OOpOK M OapIliMHy — B MOJB3Y CBOEro co0-
CTBEHHHUKA, TOMEIIMKA WM rocyaapcrsa. Jlojiroe Bpems 00poK Mpu3HABAJCAd HaTy-
pajJbHOM MOBMHHOCTBIO M 3aKJIIOYAJICS B MEpe/iaue KPEMOCTHUKY YaCTH MPOU3BEICH-
HOT'O B KPECThSIHCKOM XO35IMCTBE NMpoAykTa. bapiinHa ke siissiach 0OTpabOTOYHOM 10-
BUHHOCTBIO, OHA BBhIpa)kKaJlach B HEOOXOIUMOCTH ISl YaCTHOBJIAACIIBUYECKOTO KPECTh-
SHUHA HECKOJIbKO JHEW B HeJento 0e3BO3Me3HO padoTaTh B X03sAHCTBE (eojana,
a JIJIsl YePHOCOIITHOTO — BBIMOJHATh TOCYAapCTBEHHBIE pA0OTHI U HECTU TOCYAapCTBEH-
HbI€ IOBUHHOCTH (TIOCTONHYIO, PEKPYTCKYIO, IMCKYIO).

Bwmecre ¢ Tem, yxke B cepeaune XVIII B. Bo3HuKIa CTOMKAs TEHIEHIMS [TEPEBOIA
KpPECTbSIH Ha JICHEXKHBIN 00OpOK, KOTJa OH JOJIKEH ObLI MPEIOCTABISITh HE MPOAYKTHI,
MIPOM3BE/ICHHBIE B €r0 XO3SMCTBE, a OMNPEACICHHYIO (PHUKCHPOBAHHYIO ICHEKHYIO
CyMMy. JTO ObLIO OYEHb HEMPOCTO, TAK KaK KPECThsIHE €llle He ObLIN BKIIIOUEHBI B PhI-
HOYHBIE OTHOIIICHHUS, @ PHIHOK MOTpeOUTENIeH KPECThIHCKON MPOAYKIIUU BOJIU3U T0Ma
ObLT HEMIUPOK. ITO MPUBENO K OOBEKTUBHONW HEOOXOJIMMOCTH MEPUOJIUUYECKOTO «OT-
X0J1a» YaCTH KPECThSH Ha «3apab0TKW» B IPYTUE YaCTU CTPAHBI, TJI€ OHU YCTPaAUBAIIMCh
Ha MaHy(QaKkTypbl ¥ IPOMBICIEI.. TaKUM YPOIJIMBEIM CIIOCOOOM YAAJIOCh 0OECIIEUHUTh
MEePBbIE MPOKAMUTATUCTUYECKHUE MPEIIPUITHS CE30HHBIMU HAEMHBIMU pa0OTHUKAMH.

SIBnenue oTxogHudecTna 3apoamiocs emie B XVII B., HO MacCOBBIM XapakTep OHO
npuoOpeso Bo Bropoit nosoBune XVIII B.

BaxkneHmmMu XapakTepUCTUKAMU KPECThSIH-OTXOJHUKOB SIBJISUIUCH CJIEAYIO-
e 1) oHu OBLIN JKUTENISIMU CEeITbCKON MECTHOCTH Y MaJIbIX TOPOJIOB; 2) HE Kelalu
MEHSTh MECTO JKUTEJIbCTBA paJid pabOThI; 3) OCHOBHAS MOTUBALIUS K TPYy — MOBBIIIIE-
HUEe OJarococTostHuS; 4) MPY MOUCKE MPUIIOKEHUS CBOEH CIIOCOOHOCTH K TPYIY OHH
00713111 3HAYUTENILHON CaMOCTOSATENLHOCTBIO M CAMOIEATENLHOCTBIO?,

K mpenmnockuikam 3apokKIeHNs U pa3BUTUSI THCTUTYTA OTXOAHUYECTBA MOKHO OTHE-
CTH POCT CIIpOca Ha JIONOJHUTENbHBIE paboune pyKu; ObICTpOE pa3BUTHE KPYIHOM Mpo-
MBIIIJICHHOCTH; HU3KUM YPOBEHh MATEPUATIBLHOTO JOCTaTKA U CHUKCHUS YPOBHSI JKU3HU
KPECThSIH, B CBS3U C MOBBIIICHUEM HAJIOTOB; HEYPOKAMHOCTh U HU3KAs YPOKAHOCTh He-
KOTOPBIX palioHOB Poccnu; Mano3eMense; pa3BUTUE TOBAPHO-ICHEKHBIX OTHOLICHH.

Bwmecte ¢ Tem, cymecTBoBamm (hakTophl, CACPKUBAIOIINE TIEpEMEIIeHNE U30bITKa
TPYJIOBBIX PECYPCOB M3 CeJia B IPYTHE CEKTOPhI IKOHOMUKH. Cpeir HUX CIeIyeT yIoMsi-
HYTh MOBBIIICHHBIE IIEHBI HA TPAHCHIOPT MPU MEPEMEIICHUHA Ha OOJIBIINE PACCTOSIHUS;
HU3KYI0 KBaTM(UKaIKI0 paOOTHUKOB; 3aTPYIHEHHS B IOMCKAX paOOTHI; MOSBICHUE K-
POBOTO MPOJIETAPHATA, 3aMEIIAFOIIUX TPY/L OTXOIHUKOBS,

! Kosanés /1. B., ®dEnopor B. A. OtxogaudectBo // bonbmas poccuiickas sHnuknoneaus. M., 2014,
T.24.C.701.

2 TImrocaun 0. M. Poccniickoe OTXOJHHYECTBO: BEXH MHOTOBeKOBOi nctopun // DKO. 2019. Ne 11.
C. 94-98.

% bapanenkosa T. TpaHcdopMamms «oTXoqHIIecTBaY B Poccun: ot Beka XIX k Bexy XXI // Bectruk
NHucTuTyTa 3x0oHOMuKH Poccuiickoii akanemun Hayk. 2012. Ne 1. C. 108.
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AHanuzupys chepbl IPUIOKEHUS KPECThIH-OTXOJHUKOB, MO)KHO OTMETHUTH OT-
paclieByIO CIEUUAIU3AIUI0 U PETHOHATBHYIO CHEIUPUKY OTXOAHUYECTBA. B KoHIIE
XVIII — magane XIX BB. HE3emIIeieIbUeCKUE PAOOTHI OBLITN MIPEACTABICHBI B chepax
TOPHO3aBOJICKOTO MPOMBICIIa, 00pabOTKM BOJOKHHUCTHIX BEIIECTB, TOPTOBIHU, CTPOH-
TEJIBLHOTO IPOMBICIA (IIIOTHUKH, INTYKATyphl, HEYHUKHU U ap. ).

Co Bropoii monopunbl XVIII B. momeniuku, 3anHTEpECOBaHHbBIE B MPUTOKE CBO-
OOJTHBIX JICHE)KHBIX CPEACTB, BCE OOJIBIIIE COKpAIIatOT 00beMbI OapIITUHBI, U BCE 00JIb-
II€e YMCIIO KPEMOCTHBIX MEPEeBOJSAT Ha JEHEKHBIM 00pok. HexkoTopsie U3 HUX naxe
o0ecrneunBarOT UX 00y4eHHEe pemMeciiaM, TaK KaK BIOCIEACTBUU 3TO MO3BOJISIIO MOJTY-
YUTh JOTIOJTHATEIILHBIN JTOXO/I.

YcaoBus paboThl OTXOHUKOB OBLIH TSKEIBIMUA, OHU TOJIBEPTAIHCH KECTOKOM
AKCIUTyaTallil 3a MUHUMAalbHYIO0 3apaboTHy0 1aty. M3-3a OTCYTCTBHSI HAaBBIKOB
1 TpeOyeMoil KBaTM(DUKAIIMU OHH 3a4acTyI0 ObUIH BBIHYK/ICHBI BEIOMPATH JIOOBIE J10-
CTYTHBIE /Il HUX BUBI paboT. Ho, HECMOTps Ha BCE CIIOAKHOCTH, OTXOTHUYECTBO 1103~
BOJISUIO MOBBICUTH YPOBEHb KU3HU U PEUIUTh MHOTHE COIIMAIIbHBIE U SKOHOMUYECKUE
npo6iemsr’. K cepenune XIX Beka Ha 3apabOTKM B KPYIIHBIE TOPOA, OCOOEHHO B 3UM-
Hee Bpems, yxoamio 10 30—40% kpectean. K 1861 r. BonbHOHaeMHble paboune co-
CTaBJISUIH OKOJIO 82% BCEX MPOMBIIIJIEHHBIX PA00OYUX CTPaHbl, HO OOJIbILIE MOJIOBUHBI
13 HUX SBJUIOCH KPETIOCTHBIMU KPECThIHAMHU-0TXOAHNKaMH. Hanbomnee nesrenpHbIe
W3 HUX MIPEBPAIIAIUCH BIIOCIEICTBUH B MEJIKUX MPEANPUHUMATENICH, TOTIONHSS PSIbI
«TOPTYIOIIUX KPECTHSIHY.

Bropoe HampaBiieHue He3eMIEAENbYECKUX 3aHSATHH KPECThbSIH OBbLIO CBSI3aHO
C Pa3BUTHEM KPECTHIHCKOTO MPEINPUHUMATEIHCTBA, KOTOPOE BBHITEKAIO U3 PAJIOB
«Topryromux kpectbstH». B 1804 r. kpecTbsiHaM Oblia pa3perieHa po3HUYHas TOp-
roBis, B 1806 r. — onToBas, a nos:xe, yxe B 1826 r. KpecTbsiHaAM pa3periaioch TOPro-
BaTh HapaBHe ¢ Kynuamu. K cepequne XIX B. 4MCIO «TOPryrOIUX KPECThsIH» OBLIO
OJIM3KO K YUCITYy KYMIOB. 3HAYMTENIbHAS YacTh MX BCE TAKXKE OCTaBaJlaCh KPEIMoOCT-
HBIMH, a TIOMEIINKN HE XOTEJIM UX OTIYCKaTh, a Yallle BCEro MCIOIb30BAIM «KaluTa-
JUCTUYECKUX» KPECThSH KaK JI0XO/I, B3UMasi C HUX 0OPOK, HCUUCIISIEMBIN MTOPOM THICS-
yamu pyObueii B rog’.

OTX01 KpecThsiH Ha 3apab0TKH (PUKCHPOBAIICS CO CTOPOHBI TOCYIapCTBa C TIOMO-
b0 BbIaue nacrnoptoB. [Jo 1827 r. cyiiecTBOBaiM MOJYrOAOBBIEC, OAHO-, JBYX-

! Bapanenxosa T. Tpancgopmarus «oTxoaHHYecTBa» B Poccuu: ot Beka XIX k Bexy XXI // BecTHuk
HNuctutyTa sxoHomuku Poccuiickoit akanemun Hayk. 2012. Ne 1. C. 107.

2 Azuzosa IT. M. OTXOJHHYECTBO B Kapatunckom coroze cenbckux oomuH (XIX — Hauano XX B.) /
N3Bectus By3os. 2008. Ne3. C 43-44.

% 3axapoB B. 10. Oco6eHHOCTH IBOPAHCKOTO M KPECTHAHCKOTO TIpeANpHHUMATENLCTBA B Poccun B
nepsoii nmosoBuHe XIX B. / CLIO-SCIENCE: npo0iemMbl UCTOPUH U MEKAUCIUILIMHAPHOTO CHH-
Te3a: ¢O. cr. Mockaa, 2019. C. 117-118.
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U Tpexronossle nacnopra. Kpome toro, no Ykasy IIpasurenscrsyromero Cenara ot
22 aprycta 1826 r. ObLIM yUpeKI€Hbl KPaTKOCPOUHBIE OJTHO-, IBYX- U TPEXMECAYHBIE
«OUJIeTHl HA OTIYYKY» ISl KPECThSIH, HE JKEJABIIUX IMOPBIBATH C CEIBCKUM XO34M-
CTBOM, U «OTIYyYaBIIMXCS» JUIIb HA 3UMHHE MECSIIbI.

Takum 006pazoMm, MbI MOKEM CJielaTh BBIBOJ, YTO CYIIECTBOBAIHM BCE MPEAIO-
CBUJIKHU IS TTOJIHOTO IIEPEX0/1a K CBOOOJHOMY PBIHKY M KaIUTAIMCTUYECKOMY YKIIAIy
DKOHOMHKH, HO KPEIIOCTHOE IPABO, KEJIAHUE T'OCYIapCTBa U ITOMELIUKOB yAEpP/KaTh
BJIACThb HAJ OTPOMHBIM KOJMYECTBOM KPECTBbSIH TOPMO3WJIO TEMIIBI €r0 Pa3BHUTHIL.
YacTHOE NpeANPUHUMATEIBCTBO «CHU3Y» BBI3BIBAJIO ITOAO3PEHUS U PA3BUBAIIOCH CKO-
pee BOIIPEKU DKOHOMUYECKOH MTOJIMTUKE roCcyAapcTBa. B 9TOM 1 3aKiroyancs napamokc
DKOHOMMYECKOM KU3HH CTPAHBIL: C OAHOU CTOPOHBI KPECThIHAM JAaBaJIi BO3MOKHOCTb
BECTH NPEANPUHUMATEIBCKYIO AEATEIBHOCTh U CO3/1aBaIM OINPEIACICHHBIE YCIOBHS
JUIS 3TOTO, HO C JPYTOM CTOPOHBI, COXPAaHEHHE KPETIOCTHOrO MpaBa Je(hOpMUPOBAIIO
Y 3aMEJIUI0 3TH MpoLecchl. B KOHEUHOM cYeTe, OT 3TOT0 CTPAJAIA HE TOJIBKO Kpe-
CTbsHE, HO U DKOHOMMKA I'OCY1apCTBa.

CTAHOBJIEHUE U PASBUTHUE
INPOKYPATYPHI B BYPATUH

A.C. Kapzanosea, cmyoenm
Jlanvnesocmounwlil opuoudeckuli uncmumym (guauar)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

Hayunuwii pyxosooumeis

JHemuoo E.B., cmapwuit npenooaseames
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypwol Poccuiickou @edepayuu

[Ipokyparypa — 3TO OpraH rocyaapCTBEHHOM BIIACTH, KOTOPBIA OCYILIECTBIISIET
HaJ30p 3a COOJIIOCHUEM 3aKOHOB U IPaB rpak/iaH, 3allMIlaeT 00IIeCTBEHHbIE UHTE-
PECHI U TIpaBa rocyaapcTra. Mcropust ctraHOBIEHHUS ITPOKYpaATyphl B Poccuy HACUUTHI-
BaeT HECKOJIBKO BEKOB, M OHA Pa3BUBAJIACH [10-PA3HOMY B Pa3HBIX PErMOHAX CTPAHBI.

! Koros I1. I1. Oco6eHHOCTH OTXOHHYECTBA Y/IENbHBIX KpecThsaH Eponeiickoro Ceepa Poccuu //
Bectuuk Cankr-IlerepOyprckoro yauepcuteta. 2012, Ne 3. C. 149-155.
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AKTYyanbHOCTb MPEICTABICHHON CTAaThU BbI3BaHA TEM, UYTO MCTOPHUS NMPOKYpaTypbl
Bypsitun, mpencrasiss NpakKTUUECKUNA M HAYYHBIM HHTEPEC, A0 HACTOSAIIETO BPEMEHH HE
ObLIa IPeIMETOM CHEeNMAIBLHOTO u3yueHus. Ha ocHOBe aHanmm3a 1esTenbHOCTH OPraHoB
OypATCKON MPOKYpaTyphl U MOCIEIOBATEIILHOIO U3yUYEHHUS WX MPaBONPUMEHHUTEIBHON
MPaKTUKU Ha TPOJIOJDKUTENIFHOM OTPE3KE MCTOPUU MOXKHO COCTaBHTH OOOOIICHHYIO
HAY4YHYIO KapTUHY 00 UX MECTE U POJIM B TOCYJApPCTBEHHOM MEXAaHU3ME, BBISIBUTH CIIe-
U(PUKY CTPYKTYPbI OPraHOB MPOKYPATYPhl U 0OCOOEHHOCTH MX (PYHKIIMOHUPOBAHUS B OT-
JEJIbHBIE EPUO/IBI. DTO MO3BOJIUT JIyUYlIE IOHUMATh U UCIIOJIB30BATh OMBIT MPOILIOTO.

[enp paGoThI 3aKIIIOUAETCS B KOMIUIEKCHOM M3YY€HUU UCTOPUHU (POpMHUpOBaHUS
Y Pa3BUTHS OPTaHOB IIPOKYPATyphl HA TEPPUTOPUN COBPEMEHHOM bypsThu.

Bypsrtus kak ocoboe nonmmtuaeckoe ooOpazoBanue Obiia oopazoBana 30 mast 1923 r.,
B TOT MOMEHT OHa umena craryc bypsar-Monronsckonn ACCP B coctae PCOCP. Co-
rimacHo [lonmoxkeHuto o rocygapcTBeHHOM ycTpoiicTBe bypsar-Mounronsckoii ACCP,
B Hell Obu1 oOpa3oBaH HaponHblil koMuccapuar I0OCTULIMK, UMEHHO NPU HEM Hayaia
CBOIO JIEATEIHLHOCTD POKypaTypa peciyOanku®. B TOT MOMEHT B COBETCKOI MPOKypa-
Type Ha ypoBHe PCOCP chopmupoBanack mpakThka COBMEIICHUS JODKHOCTEH
HapKoOMa IOCTHULIMH U MPOKYpOpa pecrnyOMKU. JTa MOJENIb PacIpoCTpaHWIACh U Ha
BCE HallMOHaJIbHbIE 00pa3oBaHMs B €€ cocTase. IIpu 3ToM, Aaxke mocie BXOXKICHUS
PC®OCP B coctap CCCP, npokypatypbl aBTOHOMHBIX 00pa30BaHUI Ha €€ TEPPUTOPUHN
npoaokanu 3aMmbikaTbes Ha [Ipokypopa PCOCP.

[IepBBIM IPOKYPOPOM PECITYOIMKH U NEPBBIM HAPOJHBIM KOMUCCAPOM IOCTULIUU
Bypsit-Monronbckoit ACCP 0but HazHaueH Unbun Makum Anexcannposud. B epso-
HavyaJIbHOM MOJIENIN MPOKypaTypa ObUIa OpraHn30BaHa Kak yMpaBjeHHE I10 JejiaM Cy-
NeOHOro MPUCTaBa, KOTOPOE 3aHUMAJIOCh PACCIEAOBAHUEM YTOJIOBHBIX J€] U TPUBJIE-
YEeHUEM K OTBETCTBEHHOCTH HapyLIUTENEH 3aKOHa.

CocTaB opraHoB NPOKypaTypbl ObLT MAIOUUCIEHHBIM, IO COCTOSIHUIO Ha 1929 1.
B ipokypatype BMACCP HacuutbiBasoch Bcero 12 onepaTuBHBIX paOOTHUKOB, B TOM
qucIie 4 MOMOIIHUKA [TPOKYpOpa IPH LEHTPATbHOM IPOKYpaType U 8§ MOMOLTHUKOB 110
ailmakaM (aJMMHHUCTPATUBHO-TEPPUTOpHANIbHAS eAuHuLa B bypsaruu). OHM Haa3u-
paJii 3a OpraHaMu CJIEJCTBUS U JJO3HAHMSI, 32 MECTaMH JIMILIEHUs1 CBOOO/IbI, 0Oecreyn-
BaJIM y4acTUE NMPOKYPOPOB B pabOTE HAPOAHBIX CYJOB, TAKKE OKA3bIBAIM IOpUIUYE-
CKYIO IOMOIIIb HACEJICHUIO.

B 1931 r. npokypopom bypsitun Obul Ha3HaueH SAkymkuH Bragumup Makapo-
BUY, OH SIBJISUICSI IEPBBIM TPOKYPOPOM, KOTOPBIN 001a/1aJ1 MOJXOISAIIMM YPOBHEM 3Ha-
HUU JUIsI pyKOBOJICTBA OPTaHAMM NPOKYPATYPBHI.

! Jly6camop A. D. Mcropus CTaHOBJEHHS OpPTaHOB TPOKYpaTyphl pecryOmukn Bypstus (1923-
1990 ronwl) / Kpumunonoruueckue ureHus: marepuaisl X VI Bcepoccuiickoil HayyHO-TTpakTHYe-
ckort koH(., mocBseHHon 300-netuto Ipokyparypsl Poccuun. B 2-x Tomax, Ynau-Ym, 27 mas
2021 r. / nayu. pen. D. JI. Pagnaena, otB. pen. H. C. Mapkogsa. T. 1. Ynan-Ym, 2021. C. 27.
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C 1933 mo 1936 rr. npoucxoauiia KOMIUIEKCHasi peopMa COBETCKOM MPOKypa-
TYpBbI, B pe3yJbTaTe KOTOPOI MPOKYPOPCKUN HAA30p ObLT OTHECEH K MpEeAMETaM BeJe-
Husi CCCP. B pesynbrate Bce MpoKypaTypbl peciyOIrK U aBTOHOMHBIX 00pa30BaHUM
K 1936 r. Ob11M 3aMKHYTHI Ha TipokypaTypy CCCP.

Co3znmanue opraHoB MPOKYPATYPhI TOCTABUIIO 337]a4y TTOATOTOBKH KBATH(DHUITHPO-
BaHHBIX aKTOB, TaK KaK paOOTHUKH MTPOKYpaTyp Ha TOT MOMEHT B OOJIBIIIMHCTBE CBOEM
HE UMEJIU JaKe CPEeTHET0 00pa30BaHusl, HE TOBOPS O CPEIHEM CIIEIIUATILHOM UJTU BBIC-
mem opuanyeckoM. COTpyJHUKOB HE XBaTallo, /10 KOHIIA HE OBLIM pa3rpaHUYCHBI
YYaCTKH, JCHEKHOE JOBOJIbCTBHUE 33JEPKUBAIOCH U OBLIIO HEOCTAaTOYHBIM. JlJ1s mpe-
OJIOJICHUS ATUX MPOOJIEM B CTpaHE HayaJld OTKPHIBATHCS yueOHbIC 3aBEeICHUS IOPUIH-
YeCKOro MpoQuiis, AaBaBIINe€ BO3MOXHOCTh paOOTHHKAM OPraHOB MPOKYpaTyphl 3a-
OYHO MOJIyYUTh CPEAHEE WIIM BBICIIEE IOPUINYECKOE 00pa30BaHHUE.

Bo Bpems nonmutuueckux penpeccuit 1930-x rogoB XX Beka COBETCKUE MPOKY-
popsl bypsarckoit ACCP caMOOTBEp>KEHHO 3aCTYIAIUCh 32 HE3aKOHHO OCYXKIECHHBIX U
HECITPaBeUIMBO OOMKEHHBIX, CTPEMUIIMCH K YKPEIJICHUIO 3aKOHHOCTH, 3alUTE MpaB
¥ CBOOOJ rpakIaH’.

[Ipokyparypa bypsituu ceirpana BaxkHYr posib B Bennkon OTtedyecTBEHHOU
BOMHE, TeNeph Nepe Hel JOMOJHUTENBHO BCTAIN HOBBIE 33JJa4H, a KPYT peanu3yeMbIX
dbyHkui pacmmpuiics. B roasl BOMHBI IPUOPUTETHBIM HaIpaBiICHUEM pabOThl BCEX
OpPraHoOB MPOKYpaTypbl CTPaHbI SBISJICA HAI30p 32 UCIOJIHEHUEM 3aKOHOJATENbCTBA
0 BOGHHOM ToJIOkeHHH. [IoMUMO 3TOro, opransl IPOKYpaTypbl aKTUBHO paboTaiiv
B c(epe 3amuThl MpaB BOCHHOCTYXAIINX U WICHOB UX CEMEW, MpUBJeKala K OTBET-
CTBEHHOCTH 32 HapyIICHUS BOCHHOW TUCIUIUIMHBI U o0ecreynBaia 3aKOHHOCTh TpU
npu3biBe Ha GpOoHT. BakHBIM HaIpaBiieHMEM palbOThl MPOKypaTyphl Oblia O0pnOa
C HeJIETaJIbHOW TOPTOBJIEH U CHEKYJSIIUEN, KOTOPbIE YXY/AIIAdu MOJ0KEHUE Hacee-
HUSA B YCJIOBHSIX BOEHHOT'O BPEMEHHU.

I[Ipotiecc MOCIEBOEHHOTO BOCCTAHOBJIEHUSI OPraHOB MPOKypaTypbl B bypstun Obu1
CJIO’KHBIM U JUTUTENTHHBIM, YUCIIO KBUTM(UITMPOBAHHBIX pAOOTHUKOB B 3TOT MOMEHT CHOBA
COKpaTHiioch. Berana 3a1aya yKOMITIEKTOBAHUS UMEIOIIUXCS ITPOKYPATYP, a TAKXKE CO3/a-
HUS HOBBIX IIPOKYPOPCKUX OPTaHOB BO BCEX pailoHaX W TOPOJIaX PECITyOIUKH.

B nmocnieBoeHHbI epro/ Ha NIEPBBIN IUIAH BbIABUTAIMCH 331a4X YKPETUICHHUS COLIM-
ATMCTUYECKON 3aKOHHOCTH U MOBBIIIEHUS TUCLITUIMHBI BO BCEX 00JIACTSIX IESTEIBHOCTH,
0c00y10 OOIIECTBEHHYIO OMACHOCTh HAa TOT MOMEHT MPEICTABIISUIN JI€a O XUIIIEHUH TOCy-
JApCTBEHHOTO M 00LIECTBEHHOro uMyIiecTBa. COBMECTHO C OpraHaMy OXpaHa MpaBoIo-
psika ObLTH MTPOBEIEHBI MACIIITAOHBIEC OTIEPAITUH TI0 JIMKBUAIIMHU HEJIETaIbHbIX a3apTHBIX
UTP, IPECEUCHUIO KOHTPAOAHIBI M IPYTUX MPECTYITHBIX MPOSBICHUM.

! Mpokyparypa Poccun — 290 net (1722-2012). IIpokypatypa Pecry6miku Bypsitus / ot o6, pef.
B. T IlerpoBa. Mocksa, 2011.C. 214.
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Baxknyto posib B o0ecrieueHun 3¢ heKTUBHOM paboThl poKypaTypsl bypsituu u B
oOecrieueHne Ha/130pa 3a COOIIOICHUEM COLMAMCTHYECKON 3aKOHHOCTH ChITPaJiu €€
pykoBoautenu. B nepuon ¢ 1945 no 1948 rr. npokypatypy pecrnyOirKd BO3TIaBIISI
KpbuioB Bacunwmii IletpoBuu, ¢ 1948 mo 1950 rr. — [oprees IlaBen CaBenbeBud,
¢ 1950 no 1954 rr. — XmeneB Anekcanap I'eopruesnd, ¢ 1954 roga mo 1962 rr. —
MarseeB KoncTaHTH MuXailjioBHY.

OpnHako aoJbIIe BeeX, 25 JIET, HAXOAWICS BO TJIaBe MPOKYPATYphl PeCyOInuKu
HpinenkanoB bagmarnbipen 1[piOMKoBUY, BHECIIMM HEOLIGHUMBIN BKJIQJl B IO 3a-
IIUTHI KOHCTUTYIIMOHHBIX MPAB U UHTEPECOB rpaxkaaH, B YKpPEIJICHUE aBTOPUTETA MPO-
KypaTypsl pecryonuku. [1og ero pykoBoICTBOM Bellach OECKOMITpOMUCCHas 60prOa
C IPECTYMHOCThIO, HAPYIICHUSMH TOCYyAapCTBEHHON TPYJI0BOM JUCHUUILIUHBI, XUIIE-
HUSMH U 3JI0yNIOTPEOICHUAMH.

C 1987 mo 1997 rr. npokypartypy Bo3riasisii [lokankuii Anekcanap Ounumniio-
BHY, KOTOPBIM MPOLIET MyTh OT CJIEA0BATENS PAalOHHOM MPOKYpaTyphl A0 IPOKypopa
pecnyonuku. B kauectBe mpokypopa Asnexcanap OUIUNNoBUY CMOT MTO-HOBOMY HC-
MI0JIb30BaTh KOJJIEKTUB MPOKYPATyPbl B TPYAHBIN NEPEXOIHBIN IIEPUO]] B KU3HU PEC-
MyOJIMKY, TIPU 3TOM COXPaHUB OCHOBHYIO KaJIpPOBYIO YaCTh U BBICOKUIN aBTOPUTET MPO-
Kyparypsi'.

ITocne pacnaga CCCP B 1991 roay bypsarckas CCP crana cyonektom Poccuii-
ckoit denepanuu u Obuta nepeumenoBana B Pecriyonuky bypsitust. [Ipokypatypa pec-
myOIMKY TIepelia 0/ FpUCcIUKInIo I enepanbHoii npokyparypsl P2, [Ipokyparypa
B Bypatun sBisieTcs OpraHoM TrOCyJIapCTBEHHOM BJIACTH, KOTOPBIA OCYIIECTBISET
HaJ[30p 32 COOJI0/IEHUEM 3aKOHa, IPaB U CBOOOI TPaXk/IaH, a TAKXKE 3alIUTy HHTEPECOB
oOmiecTBa u rocyaapctsa. [Ipokyparypa uMmeeT npaBo Ha oOpalleHue B cy U Tpedo-
BaHWE TPUBJICUCHUS K OTBETCTBEHHOCTH JIMI, HAPYIIAKOIIUX 3aKOH. B mocnegnue
rojibl B bypsiTuu akTUBHO pa3BUBAETCS CUCTEMA AJEKTPOHHOTO JOKYMEHTOOOOpOTa
B MPOKYpaType, YTO MO3BOJISAET YCKOPUTH MPOLECC MPUHATUS PEUICHUA U MOBBICUTH
3 PEKTUBHOCTH PAOOTHI.

B 2015 r. mo cinyuato 90-if romoBImIMHBI 00pa30BaHUs MPOKYpaTypbl bypstun
B cBoeM npuBeTcTBUM [ 'eHepanbHbiil npokypop Poccuiickoit @enepaunu FO. 4. Yaiika
OTMETUJI, YTO COBPEMEHHasI TPoKypaTypa bypsiTuu sBisieTcs: HaJe)KHBIM OTLIOTOM I'OC-
yJapCTBa, BHITIOJIHSIS BAXKHEUIITYIO POJIb B 00€CTICUEeHUH MPaBONOpsiKa, O0proOe ¢ mpe-
CTYIHOCTEIO, 3aLIMTE IpaB rpaxaan Poccuiickoii ®enepanun’.

! Nyraposa C. JK. Oprans! cyza, mpoKyparypsl, MiiImu Bypstun B 1928-1932 r.: aBToped. muc. ...
kaHg. uct. Hayk: 07.00.02. Ynan-Y a3, 1998. C. 12.

2 Hamcapaepa O. X. Pomb oprasHos mpokypatyps! Ha pumepe Pecrry6muxu Bypsatus / Tpyner Un-
CTUTYTa rocyjapcrsa u npasa Poccuiickoii akanemun Hayk. 2009. Ne 2. C. 49.

3 [poxypatypa Pecry6mukn Bypsitus: 90 net / mox o6, pex. B. I'. Tlerposa; aBt.-cocr. I'. Barmkyes.
VYnan-V¥ ga: [lapero-llpunr, 2014. C. 372.
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B 1enoMm, coBpeMeHHOE COCTOSIHUE MPOKYpaTypbl B Bypsatuu oTpaxkaer oOiuiue
TEHJECHIMN PA3BUTHA MPABOOXPAHUTENBHBIX OPraHoB B Poccuu, HampaBlIeHHBIX Ha
060pBOYy C MPECTYMHOCTHIO M KOPPYIILIKEH, Ha 0OecTieueHre KOHCTUTYIIMOHHON 3aKOH-
HOCTH, SKOHOMHUYECKON 0€30MacHOCTH, Ha 3aIUTy MpPaB U CBOOO] YEIOBEKa U TPax-
JaHWHA U cOOMI0IeHHE OI0/KETHOTO 3aKOHOIaTeIhCTBA, POTUBOACHCTBIE HAlIMOHA-
JU3MY U DKCTPEMUBMY.

CPABHUTEJIbHO-IIPABOBOM AHAJIN3 KOJEKCOB O EPAKE
N CEMBE COIO3HBIX PECITYBJIUK CCCP 1968 -1970 rr.

A./l. Kanawmnukos, cmyoenm
Hnemumym Texnonoauu Ynpaenenus MUPIA—
Poccuiickuti mexnonoeuueckuii ynusepcumem

H.C. Huxkugopos, cmyoenm
Hnemumym Texnonoauu Ynpaenenus MUPIA—
Poccuiickuti mexnonoeuueckuii ynugepcumem

Hayunwtii pyxosooumeis

ITnoyxaa O.A., 00kmop puouueckux Hayx, npogheccop
Hnemumym Texnonocuu Ynpaenenus MUPOA—
Poccutickuti mexnonoeuueckuti ynugepcumem

CCCP sBnsincst HAMOHATBHOM (heiepalieid, BCIEICTBUE YETO B HEM CYIIECTBO-
BaJIO JiBa YPOBHS 3aKOHOJATENIbCTBA, COIO3HOE U PECIyOIMKaHCKOE, TPUYeM O0LIeCco-
FO3HBIE 3aKOHBI JOMUHHPOBAIN HAJ PECIyOJUKaHCKUMU. JTa CBA3b YETKO BbIpa)KeHA
B ceMeiitHoM mpase. B 1968 r. Obutn ipunHsaTel OcHOBBI 3akoHOoaTenbeTBa Coroza CCP
0 Opake 1 ceMbe, Ha OCHOBE KOTOPBIX COIO3HBIE PECITYOIUKHN COCTABIISIIM CBOU KOJEKCHI
o Opake u cembe. Corosubie pecryonuku CCCP mormu paspemarh BOMPOCHI, HETO-
CpPEICTBEHHO OTHECEHHbIE K UX BeAeHuo OcHoBaMM 3akoHomarenbcTBa Coroza CCCP
Y COIO3HBIX PEeCIyOJIMK O Opake U CeMbe, a TAaK)Ke BOMPOCHI OPAYHBIX U CEMEHWHBIX OT-
HommeHnut OcHoBamu 3akoHoarenbcTBa Coroza CCCP u coro3HBIX peciyOsIuK o Opake
U ceMbe He peryaupyemMbie. Koaekcbl o Opake U ceMbe COIO3HBIX peCyOnukK (nanee —
KobC, Konekcol) Obutn u3gansl B npoMmexkyTke ¢ 1968 mo 1970 rr. Mx mnepBbie
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pEeAaKIMU COCTaBUIM UCTOYHUKOBYIO 0a3y HacTosiero uccienoanus. Ero menbto sB-
JsieTCA MPOBENECHUE CPABHUTEIBHO-IIPABOBOI0 aHAIN3a PECIYOIMKAHCKUX KOAEKCOB,
BBISIBJICHUE UX CXOJICTBA U OTIMYMi. Bce Koekchl 0 Opake U cemMbe, NPUHSITHIE B CO-
I03HBIX peclyOirKax B XO/A€ BTOPOM KoAM(UKAIIMM COBETCKOTO 3aKOHOAATEIbCTBA,
MMEJU CXOIHYI0 CTPYKTYpy. [lepBbiii pa3aen Ha3biBasica «OOIIME MOTOKEHUS.

B c1. 6 KobC Apmsiackoit CCP 3akperuisioch, 4To Opaku, 3aKJIF0YeHHbIE 3a Tpa-
HUIIEH penaTpuanTamMu, 10 uX Bo3BparnieHust B Apmsinckyto CCP, mo penuruo3Heim o0-
psIaM WK 10 3aKOHAM MeCTa UX 3aKJIIOUYEHHMS], a TAKKE JTOKYMEHTHI, BBIJAHHBIE perna-
TpUAHTaM B YIOCTOBEPEHHUE aKTa IPAKJAHCKOTO COCTOSHUS, COBEPILIEHHOTO MO 3aKOHaM
COOTBETCTBYIOLIMX FOCYJAPCTB. IIPU3HAIOTCA AeicTBUTENEHBIMU B ApmsHckoii CCPL,

Btopoii pa3nen HazbiBaics «bpak». bpaky yaensiercs 0oJibllioe 3HAYEHUE U TO-
ATOMY TOCYAapCTBO HEMOCPEACTBEHHO 3aMHTEPECOBAHO B 3aKOHOAATEIBLHOM PETYIH-
pOBaHUM HamOOJee BaXXKHBIX BOMPOCOB 3aKIIOYEHUSI U PACTOPKEHHS Opaka, a Takxke
B PETYJIMPOBAHUU B3aMMOOTHOIIICHU, BOBHUKAIOIUX MEX]y CYIIpyraMu B Opake.

KobC VY306ekckoit u Tamxukckoit CCP copeprkar JOMOTHEHHS K BOIIPOCy 0O Opa-
Kax, 3aKJIFOYEHHBIX TI0 PEJIMTUO3HBIM O0psiaM JI0 PEBOJIOIMU WIIH B MIEPBbIE TOJIbI CO-
BETCKOM BJIACTH, B MECTHOCTH, I1ie He Obu1o opraHoB 3arca. B KobC VY36ekckoit CCP
yKa3aHo, 4T0 Opaku, COBEPIICHHBIC M0 PETUTHO3HBIM 00ps/iaM Ha TEPPUTOPUU OBIB-
mux byxapckoit 1 Xope3smckoit Haponnbix CoBerckux PecrmyOnuk, oromenmmx mo
rocyJIapCTBEHHOMY HaIlMOHAJIbHOMY pa3MexeBaHuto K Y30ekckoit CCP o 01 oktsa0ps
1928 r., a Ha ocTaybHOM Tepputopun pecryonuku a0 20 nexadps 1917 rona, npupas-
HUBAIOTCS K Opakam, 3apeructpupoBanHbiM B opraHax 3AI'C. B KobC Tamxukckoi
CCP umeeTcst MONIOKEHHUE O TOM, YTO OpaKH, COBEPILIEHHBIE MO PEIUTHO3ZHBIM 00ps1aM
Ha Tepputopun Tamxukckoit CCP o 19 nekaOps 1929 r., npupaBHUBaIOTCA K Opakam,
3apErMCTPUPOBAHHBIM B OPraHax 3arc?.

Cpok peructpanuu Opaka npu HUTMYUH YBOKUTEIBHBIX IPUYUH B OOJIBIIIMHCTBE
peciyoauK MOT OBITh COKpPAIIIEH B MPEJesiax Mecsiia UIId YBEIUYEH JI0 TPEX MECSAIICB,
B Tamxukckoit CCP 3TOT cpok MOT OBITh YBEJIMYCH J10 6 MecsIIeB, Torna Kak B Kazax-
ckoif u AzepOaitmkanckoit CCP B oTenbHBIX clydasx, MPU HAJTMYUH YBAKUTEIbHBIX
MPUYHH, IO COBMECTHOW MPOCHOE BCTYyMAIONIMX B Opak J1a)ke€ MECSYHBIH CPOK MOT
ObITh coKpalleH Pemenne 00 yBennueHur Wi 00 yMEHbIIEHUH CPOKA MPUHUMAIIOChH
3aBEAYIOIIKUM OT/AEIIOM 3arc HCIOJHUTENBHOTO KOMUTETA palloHHOTO, roposckoro Co-
BETa JICMyTaTOB TPYASIIUXCS, B CEIbCKOW MECTHOCTH M MOCEJIKaX, a B ciayyae ¢ Ta-
mxukckor, Kazaxckoit m Y36ekckoit CCP B kulllakax W ayjnax — MpecenareaeM

! KoBC Apwmsnckoit CCP ot 01.01.1970 // Konekc o 6pake u cembe Apmsnckoit CCP. Epesan,1969.
C.12.

2 KoBC VY36exckoit CCP ot 01.10.1969 // Konexc o 6paxe u cembe Y36ekckoit CCP. TamkenT, 1969.
C.14-15; KobC Tamxukckoit CCP ot 01.01.1970 r. // Kogekc o 6pake u cembe Tamxukckoit CCP.
Hyman6e, 1970. C. 13.
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UCIIOJIHUTEIBHOTO KOMHUTETA CEIBCKOTO M MOCENKOBOr0 COBETOB JEMyTaTOB TPYHS-
muxcs, a B ciydae ¢ Kazaxckoit, Tamkukckon n Y30ekckoit CCP kuIimagHoTo U ayiib-
HOTO COOTBETCTBEHHO .

BaxHbIM yciOBHEM 3aKITIOUEHHSI Opaka sSBISETCS JOCTHKEHUE OpauHOT0 BO3PaCTa,
710 TOCTH>KEHUST KOTOPOTO Ipak/laHe HE B MpaBe BCTynaTh B Opak. OCHOBBI 3aKOHOIA-
tenbeTBa Coro3a CCP 1 coro3HBIX peciyOrk 0 Opake U CeMbe YCTaHABIUBAIM €ANHBIN
OpadHbIil BO3pacT JJIsi MyKYMH U skeHIIUH B 18 1et. OnHako pecmyOirukaM ObUIO Mpeio-
CTaBJICHO MPABO YCTaHOBUTH OoJiee HU3KUM OpayHbIil BO3pacT, HO He MeHee 16 neT. bo-
Jiee HU3KHI OpadHblil BO3pAcT ObLT 3aKOHOJATEIbHO YCTAHOBJICH TOJIBKO B YKPaWHCKON
1 Y30€KCKOM COIO3HBIX peciyOnukax, TaM OpayHblid BO3pAcT JUIsl )KEHIIUH yCTaHaBIIU-
Basics B 17 ner?. Takyke KOIEKCHI COFO3HBIX PECITYOIHK IIPELYCMATPHBAIN BO3MOKHOCTE
10 MPOChOE JIUII, BCTYMAIOIIUX B OpaK, CHU3UTH JIJ1s1 HUX OpayHblii Bo3pacT. B AzepOaii-
mxaHckol, benopycckoit, I py3unckoit, Kazaxckoit, Jlutosckoit, Tamkukckoit, Typkmen-
ckoit, Kuprusckoit u Ykpaunnckoit CCP pomyckanoch CHUKEHHE OpadyHOro BO3pacTa Ha
1 ron. B Apmsuckoit, JlarBuiickoi, Monnasckoii, Ictonckoii CCP Opauynbiii BO3pacT
MOT OBITh CHIDKEH Ha OJTMH ToJ] TOJILKO Juist xkeHIrH. B Y36ekckoit CCP orcyTcTBOBaNa
BO3MOKHOCTh CHIKEHHS OpaqyHOTO BO3pAcTa IO PEIICHUIO CTIOHUTEIEHOIO KOMUTETA
paitonHoro (ropoackoro) Cosera nenyrtaroB Tpyasimuxcs. B PCOCP nonyckanocs cHu-
KEeHHe OpayHOro Bo3pacrta He 0oJiee ueM Ha JiBa rojia.

3akoHonarenbcTBO benopycckoit, ['py3unckoi, AzepOanimxanckoi, TamKUKCKon
1 YKpaumHCKOW pecnyOHK MpeaycMaTpuBajIo BOBMOXKHOCTh HOCUTH OOIIYIO COEIH-
HeHHY10 hamuiuio. Eciu BeTynaroiiye B Opak WK OJJUH U3 HUX Y>K€ UMEIU IBOUHYIO
(dbaMuInio, TO MO 3aKOHOMATENBCTBY | py3uHCKoM, AzepOanmxaHckon, TalKUKCKOM,
VKpauHCKOH peciyOIuK OHM ObLIM HE BIPABE COEIUHATH CBOM (haMUIIAK®,

KobC Typkmenckoit CCP copeprxan B ceOe HOPMBI, pEeTyIUPYIOITUe OpayHble OTHO-
IICHUS], CBS3aHHBIE C HAIMOHATHLHBIMHM TPAJULIUSIMHU U OOBIYASMU HAPOJOB CpenHen
Azumn. Tak, cT. 48 mocBsiIIeHa MPU3HAHUIO HEJICHCTBUTENILHBIM Opaka, 3aKIFOYCHHOTO T10
MIPUHYKJICHUIO WK OOMaHy. B naHHOI cTaThe 3aKperuisiioch, 4To Opak, 3aKJIFOYCHHBIH

1 KoBC VY36ekckoit CCP ot 01.10.1969 // Koaexkc o 6pake u cembe Y3bekckoit CCP. C. 15; KobC
Tamxukckoit CCP CCP ot 01.01.1970 // Konekc o Opake u cembe Tamxkuxckout CCP. C. 13-14;
KobC Kazaxckoit CCP ot 01.01.1970 // Konekc o Opaxe u cembe Kazaxckoit CCP. Anma-Arta, 1969.
C. 12-13; KobC Azepoaiimxanckoii CCP ot 01.04.1970 // Kogekc o 6pake u cembe A3epOaiimkan-
ckast CCP. baky, 1970. C. 13-14.

2 KobC Yxpannckoit CCP ot 01.01.1970 // Koxexc o 6paxe u cembe Yxpaunckoit CCP. Kues, 1970.
C. 12; KobC V¥36ekckoit CCP ot 01.10.1969 // Konekc o 6pake u cembe Y36ekckoit CCP. C.16.

3 KoBC Benopycckoit CCP ot 01.11.1969 // Konekc o 6paxe u cembe benopycckoit CCP. MuHCK,
1969. C. 11; KobC I'py3unckoit CCP ot 01.10.1970 // Konekc o 6paxe u cembe ['py3unckoit CCP.
Towmmcu, 1971. C. 12; KobC A3zepbaitmkanckoit CCP ot 01.04.1970 // Kogekc o Opake u cembe
Azep6aiimkanckas CCP. C. 16; KobC Tamxukckoit CCP ot 01.01.1970 // Kogekc o 6pake u cembe
Tamxuxckonr CCP. C. 15; KobC Ykpaunckoii CCP ot 01.01.1970 // Kogekc o Opake u cembe YKpa-
unckoit CCP. C. 13-14.
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0 TIEPEKUTOYHBIM O0BIYAsIM POIOBOTO ObITA (KaJIbIM, Tapiia, JaKMakK U T.IT) MOKET ObITh
IPU3HAH HEIEHCTBUTEIBLHBIM 110 TPEOOBAHHMIO OIHOTO M3 CYIIPYTOB WM IIPOKypopal.

Paznen tpetuit HaszwBasica «Cembsa». B CCCP mpunaBasock HCKIHOUHATEIBHO
0ombIIOE 3HAaYCHUE ceMbe. HOpMBI mpaBa ObLIM MPU3BAHBI COACHCTBOBATH CO3AHUIO
COIMAJIMCTUYECKOW CEMBU U €€ JaJbHEUIIEMY YKPEIUICHUIO.

KobC PC®CP, Typkmenckoi, [ py3unckoit u Y3oekckoin CCP 3akperuisiiu npaBo
NelyIIKY U 6a0yIIKH Ha OOIEHUe ¢ BHYKaMuU>.

Crarbs 132 KobC JIutssl 1 cT. 130 KobC OcToHMM 3aKpenisiig, 4TO YChIHOBIIE-
HUE MOKET OBITh aHHYTMPOBAHO 1O UCKY YCHIHOBUTEISI B OPTaH OTIEKU U TIOTICUUTEh-
CTBa, €CJIU BBISICHUTCS, YTO YCHIHOBJICHHBIA pEOCHOK SBIISIETCS CIIA0OYMHBIM WJIU Jy-
IEBHOOOIBHEIM, O YEM YCHIHOBHTEb HE 3HAIl M HE MOT 3HATh JI0 YCHIHOBIEHHS °,

KobC pecnyb6nuk Op110 MpeayCcMOTPEHO, YTO CY/I B IIpaBe 0CBOOOIUTD MACHIHKOB
Y TIa{4epUI] OT 00SI3aHHOCTH COJIEpKaTh OTYMMA U MaYeXy €CJIU MOCJIEIHUE BOCTIUTHI-
BaJIU WM COJICPKAJIA UX MEHEE 5 JIET, KaK 3TO YCTAHOBJICHO KOJIEKCaMU OOJIBIIIMHCTBA
pecnyonuk, Toapko B KobC Kazaxckoit, Kuprusckoi, Ocronckoit CCP 3toT cpok pas-
HAJICS I€CATHU rofam”,

B xomexcax JlarBuiickoli M Y30€KCKOW COIO3HBIX PECIYOJIMK, B OTIMYHE OT
OCTaJbHBIX, ObLJIA MMPEAYCMOTpPEHA Takas ¢hopMa yCTpOMCTBa JETeil B CEMbIO, KaK Iie-
pezada B CeMbHU TPYIALIAXCA 110 JOTOBOPY IaTpoHara’.

UYeTBepThIil pa3nes Ha3bIBAIC] «AKThI TPAaXIAHCKOTO COCTOSHUS». DTOT pasaes
peryaupoBa BOIPOCHI TPABOBOIO OPOPMIICHUSI OCHOBHBIX COOBITHH KU3HU YEJIOBEKA!
poXeHue, Opak, CMEpPTh, a TAKKE BOIPOCHI YCHIHOBIICHUSI, YCTAHOBIICHUS OTIIOBCTBA,
pacTopxkeHus Opaka, CMeHy UMeHHU, (aMUJTUU 1 oT4ecTBa. Perucrparus Opaka mpous-
BOJMTCS B OpraHax 3alliCH aKTOB IPaXJaHCKOTO COCTOSHUSI B MPUCYTCTBUU JIMII, 3a-
KJIFOUaroIux Opak — 3To o0liee moJIoKeHUe, cojiepkaIieecs B KoJeKcax BCceX peciyo-
vk, HO B crarbe 177 KobC Ykpaunckoir CCP comgepx’uTcsi JONOJIHEHUE O TOM, YTO
€CJIM ATH JIUIAa HE MOTYT MPUOBITH B OPTaHbI 3alMCH aKTOB TPAXKJAHCKOTO COCTOSHUS
BCJICJICTBHUE TSHKEJION OO0JIE3HU WITK IO IPYTOW YBOKUTEILHOW MIPUYMHE, PETUCTPALIHS

! KoBC Typxmenckoit CCP ot 01.05.1970 . // Konekc o 6pake u cembe Typkmenckoit CCP. Amrxa-
6ax, 1970. C. 18.

2 KobC PC®CP ot 30.07.1969 // Kozekc o 6paxe u cembe PCOCP. M, 1969. C. 18; KobC Typkmen-
ckoii CCP ot 01.05.1970 // Konekc o 6pake u cembe Typkmenckoit CCP. C. 24; KobC I'py3unckoii
CCP ot 01.10.1970 // Konekc o 6pake u cembe ['pyzunckoit CCP. C. 29; KobC VY36ekckoii CCP ot
01.10.1969 // Konekc o 6paxe u cembe ¥Y36ekckoit CCP. C. 90.

8 KoBC JIutosckoii CCP or 01.01.1970 // Komekc o opake u cembe JlutoBckoii CCP» BumpHioc,
1970. C. 57-58; KobC Ocronckoit CCP ot 01.01.1970 // Kogexc o Opaxe u cembe Ictonckoit CCP.
Tammun, 1969. C. 64-65.

4 KobC Kasaxckoit CCP ot 01.01.1970 // Kozekc o 6pake u cembe Kazaxckoit CCP. C.40—41; KobC
Kuprusckoit CCP ot 01.07.1970 // Konekc o 6pake u cembe Kuprusckoit CCP. ®pynze, 1970.
C. 167; KobC Ocronckoii CCP ot 01.01.1970 // Konekc o 6pake u cembe Dcronckoit CCP. C. 51.

® KobC JlatBmiickoit CCP ot 01.10.1969 // Kozekc o 6paxe n cembe Jlateniickoit CCP. Pura, 1969.
C. 95; KobC V¥36ekckoit CCP ot 01.10.1969 // Koxekc o 6pake u cembe Y36ekckoit CCP. C. 90.



34

Opaka MOKEeT OBITh IPOU3BEICHA HA JIOMY, B OOJIbHHIIE HJIU B PYTOM MECTE B IPUCYT-
CTBMH JIM1I, 3aKJII0YA0IuX Opak L.

Ha ocHOBe Bcero BBIIIEU3NIOKEHHOTO MOXHO CJENaTh BBIBOJ O TOM, YTO He-
CMOTpA Ha €AUHYIO 3aKOHOaTeNbHYy10 0a3y B BUJie OCHOB 3akoHOAaTenbcTBa Coro3a
CCCP u coro3HbIX peciyOsnK o Opake v ceMbe, KOJIEKChI COIO3HBIX PeCIyOINK UMENN
psil OCOOEHHOCTEH MO BOMPOCAM PETyJIMPOBaHUS CEMEHHBIX OTHOIIeHUH. Komekch
HEKOTOPBIX COIO3HBIX PECIyOJIMK COAEPKalu B cebe YHUKAIbHBIE CTATbU WM TOJIO-
’KEHHsI, OTCYTCTBOBABIIIHME B KOJEKCAX JIPYTHX COIO3HBIX PECITyOITHK.

HecMmoTpst Ha Bce BhIIIECKAa3aHHOE, JaHHASI CUCTEMA PETYJIMPOBAHUS CEMEHHBIX
MpaBOOTHOLICHUH, MMOCTpOEHHast Ha equHON 6a3ze OcHoB 3akoHomaTenscTBa Coroza
CCCP u coro3HbIX pecnyOnuk o Opake U ceMbe M Ha OTACIBHBIX KOJIEKCAaX COIO3HBIX
pecryOHK, ocTaBaiach I0BOJIBHO 3()(PEeKTUBHOM Ha MPOTSHKEHUH JO0JITOr0 BPEeMEHH,
TaK KaK MO3BOJISJIAa COIO3HBIM PECITYOIMKaM CaMUM YPEryJIMpOBaTh T€ BOMPOCHI, KOTO-
pbie He ObUTH TIpeTycMOTpeHHBIMU OCHOBaMHU.

POJIb IPUMOPCKOI'O OT/JEJEHUSI UHTEPIIOJIA
B BOPBBE C MEJKJIYHAPO/JHOM YTOJIOBHOM
MPECTYIMHOCTBIO

B./I. Knumoes, Kypcanm
Braousocmoxckuii ¢punuan
Jlanvnesocmounoeo opuouueckoeo uncmumyma MB/] Poccuu

Hayunwtii pyxosooumeis

Hlabenvnuxosa H.A., 00kmop ucmopuueckux Hayk, npogheccop
Braousocmoxckuii punuan

Jlanbnesocmounoeo opuouueckoeo uncmumyma MBJ] Poccuu

NuTeprion — MexIyHapoiHas TIOMUIICHCKAs OpraHu3aliys, CO3aHHas 17151 OOPHOBI
C MEXyHApOHOU MPECTYIMHOCTHIO, KOTOPAsi OCYIIECTBIISIET KOOPIMHAIIMIO JACSATEIbHO-
CTH MPABOOXPAHUTEIBHBIX OPTaHOB PA3IMYHBIX CTpaH, oOecreynBaeT 0OMeH nHpopMa-

I_[I/Ief/'I H ITOMOT'aCT B paCCIICAOBAHNU KPYITHBIX TPAHCHAIIMOHAJIbHBIX HpeCTYHHeHHﬁZ.

! KoBC Yxpaunckoit CCP ot 01.01.1970 // Kozekc o 6pake u cembe Yxpaunckoit CCP. C.87.
2 HanpoHanmbsHOe TeHTpansHOE Gfopo MHTeprona / MBJI.P®: [caiit]. URL: https://mBa.pd/mvd/
structurel/Upravlenija/Nacionalnoe_centralnoe_bjuro_Interpola (nara o6pamienus: 12.04.2023).


https://мвд.рф/mvd/structure1/Upravlenija/Nacionalnoe_centralnoe_bjuro_Interpola
https://мвд.рф/mvd/structure1/Upravlenija/Nacionalnoe_centralnoe_bjuro_Interpola
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CamocrosiTenbHOe oTAeneHre HarmonansHoro nuentpaisHoro 6ropo Mutepnona
pu MB/I Poccun, Bxoasmee B coctaB KpumuHanbHoM Muinnyuu Y B/1 IIpumopckoro
Kpas, Obu10 co3nano 14 aprycra 1997 r. Ha naHHBIi MOMEHT OHO Ha3bIBAETCS OT/EIe-
HueM HanmonansHoro nentpanbHoro 6ropo Murepnona YMBJL Poccun o [Ipumop-
ckomy kparol. C MOMEHTa CO3/IaHHs M IO HACTOSIIETO BPEMEHH OHO SBIISETCS KIIOUe-
BBIM UTPOKOM B 00pb0O€ C MEKIYHAPOAHON YTrOJIOBHOM MPECTYMHOCThIO B A3HATCKO-
Tuxookeanckom perrone. OHO aKTUBHO B3aMMOJICMCTBYET C MPABOOXPAHUTEIbHBIMU
OopraHamu, CrielIMAITM3UPOBAHHBIMUA MEXyHAPOIHBIMU ar€HTCTBAMHU U IPYTHUMHU OT/Ie-
neHussMu MHTEpIiona pa3anyHbIX CTPaH MUPA.

Pons IIpumopckoro otnenenust MHTepriona 3akirodaercss B cOOpe, U3yUEHHUH
1 aHanu3e nH(OpMAIMU 0 MEXKTyHAPOIHBIX MIPECTYITHBIX TPYIITAX U MPECTYIICHUSX,
a TaK)Ke B IPOBEAECHUU ONEpallnid 110 UX IpeceueHuto. B HacTosiee Bpems: MexXIyHa-
pO/HAasl YroJIOBHAsI MPECTYMHOCTh SBJISIETCS OJTHUM W3 BaXKHEHIITUX BBI3OBOB JJII MU-
poBoro coob6mectBa, u [Ipumopckoe otaenenne MHTepriona UrpaeT BaXHYIO pOb
B O0opb0e ¢ 3TOM MPOOIEMOIA.

IIpumopckoe otaenenne Martepnomna YMBJI Poccnn o [Ipumopckomy kpato ur-
paeT BaXXHYIO POJib B MEXKIyHApOJIHOU paboTe Mo O0phOe ¢ yrojJOBHOM MPECTYITHO-
CTBIO HE TOJBKO B A3MaTCKO-TUXO0OKEaHCKOM PETHOHE, HO U BO BCeEM MHpe. Ero 3Ha-
YUMOCTb MPOSIBISIETCA B CAEAYIOMIMX aCIEKTaX:

1. Koopounayus mesxcoynapoonoti pabomui. Ilpumopckoe otaenenue Matepmnosna
UTPAET BAXXHYIO POJIb B KOOPJIUHALIMU JIEHCTBUIM MPAaBOOXPAHUTEIBHBIX OPTaHOB pas3-
HBIX CTpaH B 00pbO€ C YroJIOBHOM MPECTYNMHOCThIO, 0OOMeHe MH(popManuen u cpea-
CTBax Juist 00pbOBI ¢ KpUMHHAJIOM. IHTEpPIOJI MPENOCTABISIET CBOUM YJI€HaM JOCTYII
K nH(opmaiuu u 6azaM JaHHBIX, KOTOPHIE TOMOTAIOT MPABOOXPAHUTEILHBIM OpraHaM
pPa3HbIX CTPaH COBMECTHO PaccClieIoBaTh Jieja U apecTOBbIBATh MPECTYNHUKOB. Tak,
ITpumopckoe otaenenus MaTepnona mnoMorio B OpraHu3aiii BCTPEUH MpeICTaBUuTe-
JIe MPaBOOXPAHUTEIIBHBIX OpraHoB [IpuMOpCKOro kpast ¢  KOpEMCKUMHU KOJIJIEraMH B
2003 r. ¢ nenso oomMeHa uHpopMaKK O ACHCTBUM TPAHCHAIIMOHAIBHBIX TPYIIIHUPO-
BOK, B c(epe HE3aKOHHOTO 3KCIIOPTa IPHPOJHBIX PECYPCOBZ.

2. Beoenue medcoynapooHuix onepayuti. lIpumopckoe otnenenue Murepnona ss-
JISIETCSL BAXXHBIM OPTaHOM B MPOBEJICHUN MEXIYHAPOJHBIX OINepaluii MpoOTUB OpraHu-
30BaHHOW MPECTYNHOCTH U JIPYTUX BUJIOB YTOJIOBHOM JIeATeNbHOCTH. MIHTEpoa momo-
raeT CKOOpAUHUPOBATh YCUJIUS B ONEPALIUU, B KOTOPBIX YYaCTBYIOT IPABOOXPAHUTEIIb-
HBIE OpraHbl pa3HBIX CTPaH, U JAaCT BOZMOXKXHOCTH 3((hEeKTUBHO COBMECTHO JICHCTBOBATD,
pacroniaras BceM HeoOXoIMMbIMU UHCTpyMeHTamu. Hampumep, B 2019 r. Bo Braguso-
CTOKE COTpYAHHMKHU oTAeneHus HarmonansHoro 6topo MuTtepnona Ynpasnenus MBJI

! Ornenenne HIIB UaTtepnona / MBJI.P®. URL: https://25.MBx.pd/umvd/structure/policia/interpol
(mata obpamenus: 12.04.2023).

2 CorpymamdectBo mMumuuu Ipumopss n momumuu FOsxnroi Kopen / PUA HOBOCTU. — 2003.
URL: https://ria.ru/20030721/409341.html (nara obparienus: 12.04.2023).
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Poccuu no Ilpumopckomy kparo 3aaepkanu S3-netHero rpaxaanuna Pecnyomuku Ko-
pesi. OH 0OBUHSIETCSA B COBEPIICHUU 0CO00 TSHKKUX MPECTYIUICHUH, CBSI3aHHBIX C TPU-
oOpetreHuneM 1 cObITOM Ha Tepputropun PecryOnuku Kopes HapkoTHUEeCKOro cpeacTBa
CUHTETHUYECKOTO psifa — MeTaMperamuHa. YToObl n30eKaTh HaKa3aHUs 3a COJIESIHHOE,
paHee CyJIMMBII 3a aHAaJOTUYHbIE TPECTYIUICHUS TpakaaHuH ckpbuicsa u3 FOxuon Ko-
peun. COTpyAHUKHU NOJUIANA YCTAHOBHUIIA €T0 MECTOHAX0KJICHHUE U 33JEPKAIIM Ha YIINILIE
BO BnaauBocTtoke. B oTcyTcTBHE macmnopra yCTaHOBUTH JIMYHOCTh MTOMOTJIA TAKTUIIO-
CKOIMYECKas SKCIIepTH3a’,

B 2008 r. coBMecTHO ¢ yrnpaBieHHueM 1o 00prOe ¢ SKOHOMUYECKUMU MPECTYTUICHHU-
amu Y B/I IIpumopbst ObUI0 OpraHn30BaHO B3aMMOACUCTBUE C NOJUIMEN JIaTBuu U city k-
60i1 6e3onmacHoctu 6anka «Jlareko» B Pure. B pesynbrare 392 Thic. 10511, IEpeUnCIICH-
HbIE CEBEPOKOPEMCKON KOMIAHHUEN B apeC MOLICHHUKOB B Ka4E€CTBE MPEOIIIATHI
3a yn00peHus, ObLJIM BO3BpAIlEHbI TOTEPIEBILEH CTOPOHE.

3. Oka3anue nomowu npagooxpanumenvHvim opeanam. IIpuMopckoe oTneneHne
WNHTtepriona oka3plBaeT MOMOIb NPAaBOOXPAHUTEIIBHBIM OpraHaM B pacclieJOBaHUU
YTOJIOBHBIX JI€JI, IPEIOCTAaBIAS UM BCE HEOOXOAUMYI0 MH(POPMALIMIO JJI YCIEIIHON
O0pBOBI C MEXKIYHAPOAHOU MPECTYIMHOCTHIO.

[HHB Hntepriona [Ipumopckoro kpasi BeIeT MOCTOSHHBIA 0OMeH uHdopmaiuei
¢ apyrumu ctpanamu ATP, Haubonbiee koaudecTBo ooOMeHa nHdopmaiueit ¢ 3apy-
OE€XHBIMU KOJIJIEraMU OCYUIECTBIISIETCS MO MPECTYIUIEHUSIM B cdepe SKOHOMHUKH,
(G anbIIMBOMOHETHUYECTBY, IPECTYIJICHUSIM MPOTUB JIMYHOCTH, & TAKKE CBSI3aHHBIM
¢ aBTromoToTpancrnoprom. O 3HaunutensHOM ponu [Ipumopckoro otaenenus Murep-
0JIa B MEXIYHAPOJHOM COTPYIHUYECTBE CBUAETENLCTBYET cienyromuid Gakr. B ok-
Ta0pe 2006 r. reHepai-KoMuccap KOPEHCKOTO HAIMOHAIBHOTO MOJUIIEHCKOTO
arentctBa JIu Tok CyH BnepBble B ucropuu Pecnyonuku Kopes npucBoun 3BaHue
MOYETHOTO OduIlepa I0KHOKOPEUCKON MOMUIIMU 17 MHOCTPAHHBIM MOJTUIEHCKUM U3
11 ctpan mupa. B 3TOM crincke Ob11 MIJIMITHOHED — Ha4alIbHUK HallnoHanbHOTO 1IeH-
TpanbHoro 6ropo MaTepnona YBJI no Ipumopckomy kparo IOpuii Camapun?,

Takum o6pazom, 6tropo MaTepriona B [I[puMmopbe urpaer BaxkHy poib B 60proe
C MEXAYHApOJHON YrOJIOBHOW MPECTYNHOCTHIO B peruoHe A3un-THUXOO0KeaHCKOTro
OacceliHa 1 Bo BceM Mupe. OHO SIBJISIETCS! KJIIFOYEBBIM UTPOKOM B OOpb0OE C OpraHuzo-
BaHHOMW MIPECTYITHOCTHIO, KOHTPaOaH10i HAPKOTUKOB, HE3AKOHHOW MUTpaIuei u apy-
TUMHU BuJaMu npectyruieHnil. bropo Matepnona B [IpuMopse ycriemHo cotpy iHu4aer
C MPaBOOXPAHUTEIHLHBIMU OpraHamMH pa3HbIX CTpaH, oOecreurBasl B3aUMOJEHCTBUE
B BOIlpocax oOMeHa nH(popMalren, paccieJOBaHus yTOJIOBHBIX JIe7T U OOBICKOB.

! Momuuus Ipumopss 3aepxana 0KHOKOPEHCKOro Topropia MeTaMdeTaMHHOM Mo 3arpocy MH-
teproia // TACC. — 2019. URL: https://tass.ru/proisshestviya/6569734 (mara oOGpamieHus:
12.04.2023).

2 Wntepnon ocsomncs B Ilpumopse // Poccmiickas T'azeta. — 2006. URL: https://rg.ru/2006/
12/28/interpol-filial.ntml (nata oopamenwus: 12.04.2023).


https://tass.ru/proisshestviya/6569734
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POJUTEJBCKOE IPABOOTHOIEHUE U UHCTUTYT
YCBIHOBJIEHUS B POCCUMCKOM UMIIEPUUA

C.A. Kosanenko, cmyoenm
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

Hayunwtii pyxosooumes

bankoeas B.I'., 0okmop opuouyeckux HayK, 00ueHm
Janvnesocmounvlii opududeckuti uncmumym (Quauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

Cembs siByisieTcst 0a30BbIM COLIMATIBHBIM MHCTUTYTOM, BaXKHOU sSTYEHKOM 0O0II1e-
CTBa, 00ECIeUNBaIOILIEH Yepe3 COBMECTHOE BEACHHUE XO035HCTBA €€ YKOHOMUYECKOE BbI-
’KUBaHUE. 3HAUMMOCTh CEMBU JJIs 00ILIECTBA 3aKJII0YaIach B TOM, YTO UMEHHO CEMbS
oOecrieunBana geMorpadguueckoe BOCIPOU3BOJICTBO HaceneHus. [loatomy poauTenb-
CKO€ IIPAaBOOTHOLIEHUE U OTHOILIEHNS, BBITEKAIOLIUE U3 IIPHEMa B CEMbIO JIETEN Ha BOC-
NUTaHKUE, Ha JIFOOOM 3Tare UCTOPUM 00J1aAat0T 3HAUUTEIbHON aKTyallbHOCTBIO.

[enbro myOaMKaIMK SBJISIETCS aHAIU3 COCTOSIHUS 3aKOHOAaTeIhCcTBA Poccuiickoit
UMIIEPUH B Cepe PeryJIupoBaHMsI POAUTEIBCKOTO MPABOOTHOIIEHUS U WHCTUTYTA
ycbiHOBIIeHUs. CTaThsl MOAroTOBIEHa Ha ocHOBe ToMa X CBoza 3akoHOB Poccuiickoit
umriepun (manee — C3PU), perynnpoBaHHI0O 3TUX OTHOLIEHUM MOCBAILIEH pa3aenl
«O mpaBax U 00s3aHHOCTSIX CEMEHCTBEHHBIX).

Cratbst 164 BbllIEyKa3aHHOTO TOMa TOBOPUT O XapaKTepe pOAUTENBCKOMN BIACTH —
OHa PacIIPOCTPAHSETCA Ha JeTell moboro nona u Bozpacrta’. M3 anannsa cTaTbu cTaHo-
BUTCSI OYEBUIHO, YTO (DaKT COBEPILIEHHOJIETUS peOeHKa I POJAUTEIbCKOM BJIaCTH HE
urpaet HuKkakou ponu. Ct. 179 C3PU permaMeHTUPYIOT IENCTBUE POIUTEIIBCKOM Bila-
CTH BO BPEMEHH — OHA HE MPEKpallaeTcs Npy MOCTYIJIEHUHU AeTeil Ha ciiyk0y, BCTyM-
nenun B Opak?. OHAKO, HECMOTPS Ha MOKM3HEHHBIM XapaKTep POJUTENLCKON BIACTH,
OHAa UMEET CBOMCTBO OTrPaHUYMBATHLCS, HAIPUMEpP, IPU MOCTYIJIEHUUM HA OOy4EHHE.
B sTom citydae poauTtenu kak Obl 1€JIETUPYIOT CBOM MTOJIHOMOYHS 110 BOCITUTAHUIO pe-
OCHKa pyKOBOJUTENSIM YUEOHBIX 3aBEACHUI, ITPU 3TOM BCE €lIe OCTaBasCh JUIsl IeTel
HEKHMH «X035€BaMm» UX KU3HU. [IoMuMo yciioBui, co3Aat0IMX BO3MOKHOCTh Orpa-
HUYEHUS BJIACTH, €CTh TAK)KE U J[BA INIABHBIX YCIOBUSA JIJISl €€ MPEKpalICHUsI — CMEPTh

pOI[I/ITeJ'Ief/'I HJIK JIMIICHUC UX BCCX IIPpaB COCTOHHI/IHS.

! CBox 3akoHOB Poccwiickoit mvmepuu: B 16 1. CII6: 11 otnenenne Coberennoi Ero Mmmeparop-
ckoro Bemnuectsa Kanuensapuu, 1835. // OdunmanbHblil ”HTEpHET-MOPTAIl IPaBOBOM HH(POPMAIIHH.
T. X. Cr. 164. URL.: https://goo.su/ZglaLtB. (nara oopamenus: 25.03.2023).

2 Tam xe. T. X. C1. 179.

3 CBox 3axoHOB Poccuiickoit mmmepun. T. X. Ct. 178. URL: https://goo.su/ZglaltB. (nata o6pame-
Hust: 25.03.2023).
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Heo6xonumo otmetutsh, yTo CBOJ 3aKkOHOB Poccuiickoil MMmepuu, HE CTaBUII
IIEJTM 3aIUTHI TIPaB JETEH, MOCKOIBKY POAUTESIM ObLIO TAHO TIPaBO HA MPUMEHEHUS
JIOMALIHUX MCIPABUTEIBHBIX MEpP JUIsl IPUMEHEHHUS UX K HEIIOBUHYIOIIUMCS JIETAMY.
KoHkpeTHblE UCHPABUTENBHBIE MEPHI, 3a HCKIKOYECHHEM 3aKJIIOYEHHS B TIOPbME,
B C3PU He pernaMeHTHUpOBAIKCH, YTO ABJISIIOCH HEKUM MTPOOEIOM B 3aKOHE U JaBaJIO
BO3MOKHOCTb POJAUTEISIM HHTEPIPETUPOBATH TAHHOE MTOJIOKEHHUE B CBOUX UHTEPECAX.

Takum 06pa3zom, ananuzupys cratbi X Toma CBojia 3akoHOB Poccuiickoii nmre-
pUU, MOKHO YTBEpKIaTh 00 0OIIMPHOM 00bEeMe pOIUTENLCKUX paB. Bmecre ¢ Tem.
pPOAUTENIN HE UMEIHA NMPAaBO NPUHYXKIATh JETEH K COBEPIIEHUIO HE3AKOHHBIX JIEH-
CTBMIA?, a 33 X yOUICTBO HECIIM YTOJIOBHYIO OTBETCTBEHHOCTH MO OOIIMM MPaBUIaM®.,
Kpome Toro, Ha oCHOBaHMH aHa/IM3a HOPM JIAHHOTO TOMAa MO>HO YTBEPXKAATh, YTO
JIETU B CEMbE MPAKTUYECKU HE UMENH «IIPaBO rojioca», BO Bcex cdepax KU3HU 3aBU-
cenu oT poauteneit. ObecnieueHre ux COIMaIbHON 3alTUThI B YCIOBUSX CEMbU OCTa-
BAJIOCH MOJIHOCTBIO Ha YCMOTPEHHMH POIUTENEH”,

['oBopst 0 paBax, Bcerjga HEOOXOJUMO YIIOMUHATh U 00si3aHHOCTU. PomuTens-
CKasl BJIACTh HE SBIIAETCS UCKIIOUEHUEM U3 3TOro npaBuiia. B CBoze 3akoHoB Poccuii-
CKOW MMIIEPUU 3aKOHOJATENIb OTPA3HII PSAJT POJIUTEIIbCKUX 00SI3aHHOCTEH, HapaBJIeH-
HBIX Ha peaJii3alyio €CTECTBEHHBIX IMIPaB JIETEH, HAPUMEP, POJAUTEIIH ObUTH 00s3aHbI
00ecIeunBaTh IeTell MaTepPHAIbHBIMU OlIaraMy — OPOIUTAHUEM U OfIexkI0i°. Kpome
TOTO, 3aKOHOJIaTeIh 00paTUI BHUMAaHHUE HA BAKHOCTh BOCITUTAHUSI — 00SI3aHHOCTH 10
IIPUBUBAHUIO JETAM HPABCTBEHHBIX LIEHHOCTEM JIOKWIACH HA IUIEYU POJUTENECH WUIIU
JIENIEruPOBAJIACh CIIENUATBLHBIM OOIIECTBEHHBIM 3aBeIeHUAM®.

B npotuBoBec 00MUPHBIM 003aHHOCTSIM POJUTENEH, 005I3aHHOCTH JETei ObLIH
W3JI0°KEHBI BCETO B OJHOM CTAaThe, COTJIACHO KOTOPOM JIETSIM HAJIEkKAJIO OKa3bIBaTh
POAUTENSIM MOYTEHUE, TTOCTYIIIAaHUE, TTOKOPHOCTh U Jt000Bb. [louTeHHOE OTHOIICHUE
eTeil K poUTENIsM 3aKOHOIATENb 0053471 COXPAHATh JaxKe MOocIe CMEPTH POAUTeNeit .
Takum 00pa3omM, aHATH3UPYSI POAUTEILCKUE O0S3aHHOCTHU, HEOOXOJAUMO OTMETHT,
YTO OHH, ITyCTh U HE B TAKOM IITUPOKOM BHJIE, HO BCE K€ 00ecreynBaiu coO0/IeHre
OCHOBHBIX IIpaB JIETEW, HAPUMED, MPaBa HA KWU3Hb. ITO CBUJIETEIILCTBYET O 3HAUM-
TEJIBHOM IIPOTIPECCE B PETYJIMPOBAHMYU JaHHBIX OTHOLLICHUH.

! Con 3axkoHOB Poccniickoit mvmepuu. T. X. Ct. 165. URL: https://goo.su/ZglaltB. (nata o6pamie-
Hus: 25.03.2023).

2 Tam xe. T. X. Ct. 169.

8 Tam xe. T. X. Cr. 170.

4 Aceesa A. C. IIpaBoBoe peryIupoBaHKe OTHOMIEHUH MEK /Ty JeThMHU U POJUTENSIMHU B TIEPBOi TPeTH
XIX — nauane XX Beka // [IpaBo u monutuka. 2017. Ne 5. C. 43.

® CBox 3axoHOB Poccwmiickoit mmneprn: T. X. Cr. 172.

® Cox 3axoHOB Poccwuiickoit mvmepun: T. X. Ct. 173. URL: https://goo.su/ZglaltB. (nata o6pame-
Hus: 25.03.2023).

" Tam xe. T. X. Ct. 177.


https://goo.su/Zg1aLtB

39

[ToHumaHue mpaBOBOTO cTaTyca pedeHKa B TOT MEPHUO/] SBISJIOCh HEOJHO3HAY-
HbIM. [0 cBoeMy MpaBOBOMY MOJIOKEHUIO AETH JEIWINCH HA Tpynibl — «O neTsx 3a-
KOHHBIX», «O JIeTAX 0T OpakoB HEIEUCTBUTEIBHBIXY, «O IeTAX BHEOpauyHbIX», «O ae-
TAX Y3aKOHEHHBIX», «O JETAX YCHIHOBICHHBIXY.

I'oBopst 0 mepBoil kareropuu («O AETAX 3aKOHHBIX»), HEOOXOJIUMO YIIOMSHYTh
TJIaBHBIN MPU3HAK, HA OCHOBAHUH KOTOPOTO PEOCHOK CUMTAJICS 3aKOHHBIM — POXKIACHHUE
B 3aKOHHOM Opake, Moji KOTOPbIM B TOT MEPHUO]I MOHUMAJICS LIEPKOBHBIN BEHYAHHBIN
opak. CTouT cka3aTh, YTO peOEHOK MOT OBITh IPU3HAH 3aKOHHBIM U B TOM CIIy4ae, €CJIH
OH ObLT poXx7eH MeHee, yeM yepe3 180 mHell mocne coBepiieHus Opaka, HO OTell HE
oTpuliai (TO €CTh MPU3HABaJ) POJACTBEHHBIX CBsI3el ¢ HUM. KpoMe TOoro, 3aKOHHBIM
peOeHOK MOT OBITh TTPU3HAH TaXKe €CTU OBLT POK/IeH MeHee, ueM uepe3 306 mHel mocie
CMEpTH OTIIA U €r0 Pa3Boja ¢ MaTepbio’.

He3akoHHOpPOKAEHHBIMU JIETbMH, B IIPOTUBOIIOCTABICHUE 3aKOHHOPOKICHHBIM,
IPU3HABAINCH BCE JETH, POKICHHBIE BHE IIEPKOBHOTrO Opaka’. B TOT mepuo yxe cy-
IIECTBOBAJIO MOHATHE HEIEUCTBUTEIILHOTO Opaka (Taku, HalpuMep, MOT ObITh PU3HAH
Opak, 3aKJIIOYCHHBIN JIUIIOM, YK€ HAXOJAIIEMCS B IPYTroM Opake WU JIUIaMU, HaX0-
JSIAMUCS B HEJIOITYCTUMOM C TOUKHU 3pEHHUS IIEPKBU CTENEHU POJICTBA).

Cormacno CBoay 3akoHOB Poccuiickoil ummnepun, AETH, POKIECHHbIE B Opake,
BIOCJICJICTBUU MPU3HAHHOM HEICUCTBUTEILHBIM, COXPAHSIIN MpaBa 3aKOHHBIX JeTel
HE3aBUCUMO OT TOTO, ¢ KEM M3 pojuTeseil onu ocTatorcs °. [Ipy 5TOM poaMTeNsb, ¢ KO-
TOPBIM JXMBET PEOEHOK, 001a1al BCell IIOIHOTOM POAUTENLCKON BIACTH?, BTOPOH Ke
poautens, cornacHo cT. 131/4 C3PU, umen mpaBa Ha BCTpeuu ¢ peOSHKOM U 00sI3aH-
HOCTH I10 €r0 BOCIIMTAHMIO . B Cllydae cMepTH OHOTO U3 POAMTENEH IETH, IPOKUBAB-
1K€ OTAEIBHO OT BTOPOTO, TIOCTYIIANIH II0J] €0 POAUTENLCKYIO BIacTh®. B 3Toii cTaThe
TaKke ObUIO perjiaMeHTUPOBAHO Ha3HAUCHHE OTNIEKYHA B CIIydasix, KOrja 3TO He00X0-
IUMO J171s1 Oy1ara 1eTei.

['oBopst 0 BHEOpAUHBIX NETAX, 3aKOHOJATENb BBIIETSI CIEIYIONINE MPU3HAKH
MpUOOpETEHMUsT JAaHHOTO CTaTyca: POXKIIEHWE He3aMY>KHEW >KEHIUHOM, B pe3yJibTare
CyIpYKEeCKOI HEBEpHOCTH, 1o ucteueHuu 306 THEH rmocie pa3Boja, Mpu3HaHusg Opaka
HEIEHCTBUTENLHBIM MJIM CMEPTHU cympyra’. OIHAaKO, HECMOTPS Ha CBOE MEHEE 3allly-
IIEHHOE TOJIO)KEHHE B CPAaBHEHHUH C 3aKOHHBIMU JeThbMU, BHEOpauHble et B XX B.

! CBog 3axonoB Poccuiickoit nmmepun T. X. Ct. 119. URL: https://goo.su/ZglaLtB. (nata oGpamie-
Hus: 26.03.2023).

2 Toruapos 0. M. Bpauno-cemeiinoe npaBo Poccuiickoit mmmepun XIX — Hauama XX Bexa: Maru-
crepckas auc. bapuayn, 2019. C. 55.

% Cpox 3axon0B Poccuiickoit nummnepun. T. X. C1. 131/1.

4 Tam xe. T. X. Ct. 131/3.

® Tam xe. T. X. Cr. 131/4.

® Tam xe. T. X. Cr. 131/6.

" Tam xe. T. X, cr. 132.
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y>K€ UMEJU IIPaBO Ha HACJIEI0BAaHUE UMYLIECTBA. DTa CUTyalusl PEryJIMpOBajach cie-
TYIOIMM 00pa3oM: 3TH JETH UMEJIH MPABO TOJBKO HA UMYILECTBO, TPUHAICKAIIETO
MaTepH, MPU ATOM BHEOpaYHBIC JETH JCIWIN UMYIIECTBO MaTEepPH HApaBHE C 3aKOH-
HBIMU B paBHBIX J0JisIX. Ha MMyIIeCcTBO OTIIAa ¥ €T0 pOJICTBEHHUKOB, a TAK)KE POJICTBEH-
HHMKOB MaTepH BHEOPAYHbIE ICTH HE MMENIH [IPaBa HACIEIOBAHU .

CymiecTBoBaso ABe GOPMBI YCTPOMCTBA JIETEH B CEMBIO — YCHIHOBIIEHHE U Y3aKO-
HeHue. [lon y3akOHEHHEM MOHUMAJIOCH MPU3HAHUE CBOMX JIETEH, POXKICHHBIX BHE
Opaka, Impoliecc y3aKOHEHHUsI IeTel MPOUCXOUIIO B pe3yJibTaTe Opaka ux poauTenen —
Y3aKOHEHHbIC JIETU MPU3HABAIUCH 3aKOHHBIMU C MOMEHTA BCTYIUICHUS POAUTEICH
B OpAK U ¢ TEX MOP HOJIb30BAINCH BCEMHU ITPAaBaMM 3aKOHHBIX feTeii?. Tlof ychIHOBIe-
HUEM MOHUMAJIOCh IPUHSATHUE B CEMBIO UYKUX JE€TEH Ha MpaBaxX pPOJHBIX. Y CHIHOBJIE-
Hue, corniacHo CBojy 3akoHOB Poccutickoit ummnepuu pegakuuu 1832 r., 66110 paspe-
IIEHO TOJBKO ABOpsiHAM. J[BOPSIHUH TepejaBaj YChIHOBJISIEMOMY JIMILy CBOIO (pamu-
JIUI0, Tep0, a MOCJIe CMEPTH OCTABIISII B HACJIEACTBO HEABMAKMMOE UMYIIIecTBO. [1o3xe,
B penakiuu 1906 r., K YCHIHOBJICHUIO CTalIM JOIMYCKAaThCs JIUIA JIOOBIX COCTOSHUS
u noa®, K KaTeropuu yChIHOBIISIEMBIX MOTJIU OBbITH OTHECEHBI JINYHbIE BOCIIUTAHHUKH,
MIPUEMHBIC U Aaxke dykue AeTH. [Ipu 3ToM ObuIM ompenesieHbl TpeOoBaHUsI, KOTOPBIM
HETPEMEHHO JI0JKEH ObUT OTBEYATh YCHIHOBUTEh: BO3PACT YCHIHOBUTES HE JIOJKECH
npeBbiath 30 €T, a pa3HUIa B BO3PACTE C YCHIHOBIIAEMbBIM JIMLIOM JOJKHA OBITH HE
MeHee 18 ner.

[ToaBons 001IME UTOTH UCCIIEIOBAHUS, MOYKHO OTMETUTh apXau4HOCTh OT/E/b-
HBIX HOPM CEMEWHOr0 MpaBa, 3aKperuieHHbIX B CBoE 3aKOHOB Poccuiickoil uMnepuu.
B yacTHOCTH, 3TO OTHOCHUTCA K IEHCTBUIO POAUTEIHLCKON BJIACTH BO BPEMEHHU — €€ pac-
MPOCTPAHEHUE HA JIETEH B T€UEHUE BCeW MX XU3HU. OIHAKO MPU BCEX HEIOCTATKAX
u npobenax, C3PU noapoObHO periiaMeHTUpOBaJ MPABOBOE MOJOKEHUE PA3IMUHBIX
KaTeropui AeTel, 4To TOBOPUT 00 OOLIMPHOM XapakTepe MpOoACIaHHON 3aKOHOaTe-
7eM paboTHI.

! CBox 3axonoB Poccniickoit mmmepunT. X, cr. 132/12. URL: https://goo.su/ZglalLtB. (mata o6pa-
menust: 27.03.2023).

% Tam sxe. T. X, cr. 144/1,

3 Tam xe. T. X, cr. 145.
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Hayunwtii pyxosooumes

Bacunvesa A.B.

Jlanvnesocmounulil opuoudeckull uHcmumym (Quauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

[TepBas uerBepth XVIII B. B uctopun Poccuiickoro rocynapctsa, oTMedeHa MHO-
TMMU BOKHBIMU U3MEHEHUSIMU, KOTOPbIE MPOU3O0ILINA B CAMBIX pa3HbIX chepax Colu-
aJbHOM KM3HHU, HO Har0oJIee BaKHbIE U3 HUX MPOU3O0IILIM B BOGHHOM JieJie, COCJIOBHOM
OpraHu3allii, B OpraHu3allii rocy1apCcTBeHHOM ciyx0e. [locnencrBuem 3Toro siBu-
J0Ch (POPMUPOBAHUE HOBBIX OTPACIIE 3aKOHOAATENIbCTBA.

PedopmupoBanue apmun npousBouiock [lerpom | moa BiustHuEM HHO3EMHOTO
BOCHHOT'O OMBITA, BCIEACTBUE YETO HEKOTOPHIE aKThl POCCUUCKOTO BOCHHOTO 3aKOHO-
natenbcTBa nepBoid yetBepTH XVIII B. HOCAT mepeBoiHOM XapakTep, B 3HAUYUTEIHLHOM
CTEIIEHU BOCHIPOU3BOs MIBeACKUE BOoeHHbIE 3aKOHBI X VI-XVII BekoB. PesynbraTrom
ATOTO SIBUWJIOCH MPHUHATHE «ApTUKYJIa BOUHCKOTO» U «KpaTtkoro mzobpaxkeHus mpo-
1IECCOB WJIM CYJIEOHBIX TSHKEO», (PaKTUYECKHU SBUBIIUMUCS TEPBBHIMU PYCCKUMHU BO-
€HHO-YTOJIOBHBIM U BOCHHO-IIPOIECCYyaTbHBIM KOJIEKCOM COOTBETCTBEHHO.

B ApTukyse BOUHCKOM ObLIH OTYETIUBO 3a()MKCUPOBAHBI BOUHCKHUE MPECTYILIIe-
HUSI, UX BHUJIbl M HaKa3aHUs 32 COOTBETCTBYIOIINE MTPOTUBOIIPABHBIC ICSIHUS, a TAKXKE
3aKpETUICHBI MOPSI0K HECEHHUS CITYKObI U XapaKTep ACUCTBUI B TOM WM HHOUW O0EBOI
obOcranoBke. Tak, HanbOoee TSHKKUM BOMHCKHUM MPECTYIUICHUEM CUMTajlach U3MEHa,
Pa3HOBUAHOCTSIM KOTOPOH yensiioch ocoboe BHUMaHue. OHOM n3 0COOEHHOCTEN J10-
KYMEHTA SIBJISVIOCH PEryJIMPOBAHKUE HE TOJILKO BOEHHBIX OTHOIIEHUM, HO U rocyJap-
CTBEHHBIX, IIEPKOBHBIX, TUYHOCTHBIX OTHOIICHUH.

B «Kpatkom n3o0paxkeHnu MpoI1eccoB WM CyI€OHBIX TSKe0» periiaMeHTUpOBa-
Jach OpraHu3alys BOEHHBIX CYJOB — KPUICPEXTOB, MPOIECCYaTbHOTO MOJOKEHUS
ayJIuToOpa, MOJICYANMOTO U CBUCTENCH, BOMPOCKHI MTOATOTOBKU M MPOBEACHUS CyAe0-
HOTO pa30HMpPaTENLCTBA, MOPANOK IOCTAHOBICHNUS M BCTYILIEHHS B CHIIy IIPUTOBOpa’,

! Cepos JI. O. Apruxyn BouHckuii 1 KpaTkoe n306pakeHne IpoLECcCOB: HCTOPHS COCTABIEHHS, 3a-
pyOexxHbBIe 00pa3ilkl, cocTaB, penakiuu // [IpobmeMbr nctopuu 001IecTBa, TOCyAapCTBa: €O. HAYY. TP.
Beim. 7. ExatepunOypr, 2019. C. 56.
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[ToMuMO naHHBIX HOBOBBEACHHH, B cpepe BOCHHOTO 3aKOHOJATEIHCTBA TAKXKE
MPOM30IIIIO U3MEHEHHSI B CUCTEME KOMIUICKTOBaHUs pycckor apmuu. B 1705 r. co-
riacHo Ykazy «O Habope pekpyT, ¢ 20 1BOpOB 1o 4enoBeKy, oT 15 mo 20 jeT Bo3-
pacTtay» ObUIa BBEJEHA PEKPYTCKas MOBUHHOCTH, UTO CJENAJI0 PYCCKYIO apMUIO MPO-
(heccroHATBHOM U YCUITHIIO €€.

B cBsi3u ¢ akTUBHBIM peOpMUPOBAHKE TOCYIAPCTBEHHOTO MEXaHU3Ma, MPOU30-
IO CTPEMUTEIBHOE CTAHOBJIEHUE POCCUIICKOTO 3aKOHOAATENBCTBA O TOCY1apCTBEH-
HOM ciry»0e. CaMbIM 3HAUMMBIM CPEIN €r0 HCTOYHUKOB sIBIIsIIach « Tabenp o paHrax»
1722 r., onpenenuBmias MNOPSAOK MIPOXOXKAECHUS BCEX BHJIOB TOCYIAPCTBEHHOM
ciryx0»bI B Poccuiickoil uMIiepuu BILTIOTh 10 peBoJrounu 1917 .

['ocynapcTBeHHast ciayx0a moapas3iessiach Ha MPUIBOPHYIO, BOMHCKYIO U CTaT-
CKYI0 (IITAaTCKYI0), a CITy>Kallue ObUTN pa3/enenbl Ha 14 panros (ki1accHbIX YMHOB). Oc-
HOBHBIMH KPUTEPHUSAMHU sl TOCTYIUICHUS Ha TOCYIaPCTBEHHYIO JOKHOCTh CTAHOBSITCS
KBaJIM(DUKAIMS YMHOBHUKA, €T0 JIMYHAS MTPEIaHHOCTb TOCYIapI0 U MIPUHIIUI BBICIYTH.
['ocynapcTBeHHas city»k0a HAUMHAET OCYLIECTBIATHCA HAa MPOPECCUOHATIBHON OCHOBE,
a YUHOBHUYECTBO MPEBPAILAETCS B MPUBUIETUPOBAHHOE cociioBue. [IpoaBmxenue mo
CIIy’k0€ CTHUMYJIMPOBAJIOCh IMOCPENCTBAM BBIIIATHI TOCYIAPCTBEHHOIO >KAJIOBAHMS,
HarpaxJeHUs OpJICHAMH, IPUCBOEHUE JIMYHOTO U TOTOMCTBEHHOT'O IBOPSIHCTBA.

BaxxHble M3MEHEHMs POU3OILIN TAK)KE B COLMANIBHOU cepe, rie B OCHOBHOM
0ohOpMUIINCH YEThIpE BaKHEWIME cocioBus Poccuiickod umriepud — JBOPSIHCTBO
(ILITXETCTBO), MEIIAHCTBO, JYXOBEHCTBO U KpecThsHCTBO. B Teuenue Bcero XVIII B.
MIPOUCXOANIIO (POPMUPOBAHUE COCIOBHOTO 3aKOHOJATENbCTBA, BAXKHEHIIMIA Tall KO-
TOPOIO MPHUILEICS YK€ Ha BTOPYIO MOJOBHHY 3TOrO BeKa, Ha NpaBieHue ExarepuHsl
I1. OcobenHo mopoOHO OBLIO YPETYIMPOBAHO MPABOBOE MOJIOKEHUE IBOPSHCTBA.

IIponecc Bo3BeieHUs ABOpsiH Havau llerp 1. B ykasze 1714 r. «O enuHoHacie-
MUY BBOMIACH HOBasl (hopMa 3eMENIbHOTO BJIaJICHUS — UMEHHUE, KOTOpasi, B OTIUYHE
OT TIOMECThS, OblIa HacyieqCTBEHHOW. [IOCKONBKY 3TOT K€ yKa3 BBOJWJI Manopar
B HACJIEJOBAHUE 3€MEJIb, OCTAJIbHBIM ChIHOBbSIM JBOPSIHCKUX (haMHIIUN MPUXOIUIIOCH
MOCTYIATh HAa Pa3IUYHBIC BUJIbI TOCYIAPCTBEHHOMN CITYKOBI.

[Tetp | mpegycMoTpen BO3MOXKHOCTh «COITHATBHOTO JIM(Ta» JJIsi BHIXOJIEB U3
HEJIBOPSIHCKUX COCJIOBUH, BB/ B «Tabenu o panrax» 1722 r. BO3MOXKHOCTb MOTy4e-
HUS TBOPSTHCTBA B MOPSIIKE BBICIYTH — JIOCITYKUBIIUCH 710 8 YMHA, YeJIOBEK Mpruoope-
TaJl CTaTyC NOTOMCTBEHHOT'O JBOPSIHUHA, KOTOPBIN MepeIaBacs ero MOTOMKaM U Cy-
npyre. Ilo3:xe, npu Exarepune II, k cnoco6am nosrydeHust JBOPSHCKOTO TUTYJIa TO-
MHMO POXIACHUS U BBICTYTH, KOTOpas JSIUIACh HA TTOKAJIOBAaHUE M MHIUTEHAT, 100a-
BUJIOCh U TIOJyYEHHE OpJEHA. DTO JIaBaJIO FOCYIapCTBY BO3MOKHOCTh yJIy4dllaTh CO-
CTaB ABOPSIHCTBA 3a CYET HauOoJiee TATAHTIIMBBIX BBIXOIEB U3 IPYTUX COCIOBHIA.

OnHako 3TH MOJOXKUTEIbHBIE TEHIICHIIMUA 10 KOHIIA HE ObUIM pEean30BaHBI,
B npasieHue Exarepunsl II npoucxoaut nporece nocTeneHHoro nepexona ABopsH U3
CILy’KUJIOTO COCJIOBHS B IPUBUJIETUPOBAHHOE.
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B cootBercTBuM ¢ «XKanoBaHHOM I'paMOThI ABOPSHCTBY», K UX UCKIIFOUUTEIBHBIM
IpaBaM OTHOCHJIOCH MPABO YACTHOM COOCTBEHHOCTH Ha 3€MJIIO; IIPABO BJIAJETh U IKC-
IUTyaTUPOBATh KPEMOCTHBIX KPECThSH; MPABO Ha OCBOOOXKIEHUE OT PEKPYTCKOM MO-
BUHHOCTH, JIMYHBIX [TOJATEH, BOCHHBIX IIOCTOEB, a TAK)KE TEJIECHBIX HAKa3aHUM U IIbl-
Tok'. M3 sToro BuaHO, 4to Poccuiickas mmmepus ObLIa IPEXKIE BCETO JBOPSAHCKAM
rocyZapCTBOM.

ITpu Iletpe | nocne npunsatus «PernmamenTa ['maBHOro Maructparay ObUIO 3aJ10-
’KEHO Havajo 0(OPMIIEHHUIO MELIAHCKOTO COCJIOBUS — IMYHO CBOOOIHOMY HACEJIEHUIO
ropoz0B. B OCHOBHOM €ro IpaBoBOM CTaTycC ONpeaenuics B npasienue Exarepunst 11,
rocsie npuHATUA «KamoBaHHON rpaMOTBI HA IIPaBa M BBITOABI Topoaam Poccuiickoin
umriiepumn». [1o Hell ropoxane ObuIH IOJIENIEHBI Ha 6 pa3psI0B HA OCHOBE UMEIOILIErOCs
Yy HUX UMYILIECTBA: HACTOSALIME TOPOJICKHE OOBIBATENH; KYMI[bl, KOTOPbIE NOApa3Ies-
JUCh HA TPU TWIBIUM B 3aBHCUMOCTH OT KaluTaja; PEMECICHHUKU; UHOCTPAHLIBI
Y NHOT'OPOJHUE; UMEHUTBIE IPaXkJaHe; OCTaIbHOE II0CAZCKOE HACEIICHHUE.

Mermane HaJensIMCh TPABOM Ha 3allIUTY JIMYHOCTHU, YECTH, XKU3HHU, HA CBOOOIHOE
pacHOpsHKEHUE UMYLIIECTBOM, €r0 OXPaHy, a TAKXKE UCKIIOUUTEIILHBIM IIPABOM Ha OCY-
LIECTBIICHUE PEMECIIEHHON U TOPTOBOU JEATENBHOCTH, HO IIPX 3TOM F'OPOJCKOE Hace-
JieHue ObLJIO 00513aHO HECTH PEKPYTCKYIO MOBUHHOCTD U BBIIIAYMBATH MOJATH.

Tperbum cocnoBueMm, yeil mpaBoBoi cratyc O0bu1 opopmiieH B XVIII B., sBisinoch
AyxoBeHCTBO. OHO MOJpa3Aessiochk Ha 6enoe (MpUX0CKOE), 3aHUMAaBIlIee HU3ILIEE M10-
JIO’)KEHUE B LIEPKBU, U YepHOE (MOHAILIECTBO), KOTOPOMY MPHUHA/JIEKATIN BBICILINE I10-
ctbl. K mpaBam JyXOBEHCTBA OTHOCWIMCH CBOOOJIAa OT JIMYHBIX MOAATEN, pEKPYTCKON
MOBUHHOCTH, BOMHCKUX MTOCTOEB. [IoMHUMO 3TOT0, MM pa3pelanoch pemaTs cy1e0HbIe
TSKOBI MO TPAKIAHCKUM JieJlaM BHE CyJla, B MPUCYTCTBUU OCOOBIX MpEACTaBUTENEH
nyxoBeHcTBa. HecMoTps Ha psig npuBMiieruid Oblla OTMEHEHA IIaBHAas U3 HUX: MIPaBo
BJIJI€Th KPEMOCTHBIMM M UMEHUAMH — U OBbLIM BBEACHBI 3alIPEThl Ha TOPTOBIIIO, HA
IIPOU3BOJICTBO CIIMPTHOT'O, HA IIPOMBICIIBI.

Haumenee yeTko Ob1I0 periaMeHTUPOBAHO MOJIOKEHHE Har0o0Jiee MHOTOYUCIIEH-
HOW COLMAJIBHOM Tpynnbl POCCHMICKONW MMIEPUHU — KPECTHSIHCTBA, JEJIMBIIETOCS HA
YaCTHOBJIAJEIbYECKOE, TOCY TAPCTBEHHOE U YIEIIBHOE.

Haunbonee OecnipaBHOM cpeu HUX SBISUIACH KATETOPUs YaCTHOBJIAJEIBUYECKUX
KpPECTbsH, BKJIIOYaBIIas B C€0s1 KPENOCTHBIX U MOCECCUOHHBIX KPECThSH, XOJIOMOB.

C 1730 r. B 3aKOHOJATENbCTBE HAUYMHAIOT O(ULIUATIBHO (PUKCUPOBATHCS OTPaHU-
YEeHUSs, KacarollMecss YaCTHOBJIAAEIbUECKUX KPECThSH, KOTOPHIM OBLIO 3amlpelieHo
npuoOpeTaTh HEIBUKUMOCTD, 3alIUCHIBATHCS B KYIIEUECKUE TUIIbJINH, 3aKITI0YaTh 0051-
3aTebCcTBa 0€3 coriacus X03siMHa, BBIMOIHATH paboTy no noapsay. Jlums nocne kpe-
cTbaHCKOM BoMHBI E. IlyraueBa mpaBoBOE€ NOJIOKEHHE KPECTBIHCTBA HECKOJIBKO

! Benkoser JI. T1. Mctopus rocyaapcrsa u npasa Poccun. Mocksa, 2023. C. 118.
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YIIYUIIHJIOCH: ObUT y3aKOHEH OTITYCK KPECThSIH Ha CBOOOY MOCJIe OKOHYAHUS HECEHUS
PEKPYTCKON MOBHUHHOCTH, MOCTE CChUIKM B CHOHMPH U IO KEJIAHUIO MOMEIINKa Tpu
HaJIMYUU BBIKYTIA.

['ocynapcTBeHHBIE KPECThSIHE UMENH MPABOBOE MOJ0KEHUE, OTIIMYABIIEE UX OT
YacTHOBJaAeabuecKuX. OHU ObLIN C(HOPMUPOBAHBI U3 MIPEACTABUTEICH YEPHOCOITHBIX
KpPECThsIH; HApOJIOB, HECYIIMX MOBMHHOCTH B BHUJIE SICAKa; a TAaK)KE OJHOJIBOPLEB.
C 1786 1. B MX cOCTaB TaKXe BOIIUIM SKOHOMHYECKHUE KpecThbsiHE. [0 cpaBHEHHIO ¢ YacT-
HOBJIQJICIBYECKUMU KPECThSIHAMH TOCYJIapCTBEHHBIE 00JIajaid OONbIIMM MEepeYHEM
npaB ¥ cBo0o. X nmuuHbIe ipaBa ObUIM MEHEE OrpaHUYEHbI, B3UMAEMBbIE TIOJJATH MpPH-
eMJIEMBIMH, OBLIIO MTPABO HA MOKYIIKY 3€MJI U MPEANPUHUMATENBCKYIO 1A TEIbHOCTb.

B 1797 r. nosBuiiacek euie oHa TpOCIONKA KPECThIHCKOTO HACEIICHUS — YEIb-
HbIE KPECThSIHE, K MX YHCITy OTHOCHJIMCH IBOPIIOBBIE KPECThSAHE, SIBIISBILIAECS UMYIIIE-
CTBOM MOHApXa M €ro ceMbH. VX IpaBoBOE MOJIOKEHUE HATIOMUHAIIO MOJIOKEHHUE IOC-
YIAPCTBEHHBIX KPECThSIH, HO CBOM [IOBUHHOCTY OHH BBITOJIHSIIN HE B I10JIb3Y FOCY1ap-
CTBa, @ HEMIOCPEACTBEHHO B I0JIb3Y UMIIEPATOPCKONW CEMBH.

Takum 00pazom, xapakTepusysl BaKHEWIIIME TEHJEHIIMU B Pa3BUTHH 3aKOHOJA-
tenbcTBa XVIII B., HEO0X0UMO OTMETUTH UX O0YCIOBJIEHHOCTh U3MEHEHUSIMU B CH-
cTeMe OOIleCTBEHHBIX OTHOIICHHH, Tpou3omieamux B Poccuu npu nepexoze k adbco-
JTOTU3MY — (POPMHUPOBAHUEM PETYJIISIPHON apMHH, CTAHOBJIEHHEM MPO(ECCUOHATBHOTO
rocyJapCTBEHHOIO MEXaHHU3Ma, 3aKPEIJICHUEM IOPUINYECKOTO HEPABEHCTBA HaceJe-
HUS, IPOsIBUBLIEECS B 0(OPMIICHUH COCIIOBHOM OpraHM3aluy 00IIeCTBa.
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PA3ZBUTHUE OBA3SATE/IBCTBEHHOI'O ITPABA
B CPEJJHEBEKOBOI PYCH

A.JI. Cysoposa, cmyodenm
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

Hayunwtii pyxosooumes

bankoesas B.I'., 0okmop opuduyeckux HayK, 0OueHm
Jlanvnesocmounulil opuoudeckull uHcmumym (Quauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

JpeBHEPYCCKOE rOCYAAPCTBO XapaKTEPU3yETCs TOCIIOICTBOM HAaTypaIbHOIO XO35H-
CTBA, I10J{ KOTOPBIM ITIOHUMAETCS TUII IIPOU3BOALIEIO X0341UCTBA, IIPU KOTOPOM BCE HE-
00xo1uMoe JJIs1 )KU3HU IPOU3BOJIIIOCH BHYTPU X034MCTBA. be3ycnoBHO, 3TO cKa3aioch
Ha c1aboM pa3BUTHH BHYTPUIKOHOMHUUECKHX CBsi3elt KueBckoit Pycu, oHako Helb3si To-
BOPHTBH O ITOJIHOM aBTOHOMMH IIPOU3BOAUTENIEM, TAK KAK OHH B3aUMOJICHCTBOBAIIN MEXKTY
co0oii B pa3nmnyHbIX popmax. OO 3TOM TOBOPUT 3ap0KJIEHUE B TOT MEPUOJ psifia HHCTH-
TYTOB YaCTHOTO IpaBa, MPE¥KIE BCETO BELIHOT0, 0053aTEIbCTBEHHOIO U HACIIEACTBEH-
HOT'O MpaBa, KOTOPOE Hayajio (pOPMUPOBATHCS €IlE B JOrOCYAAPCTBEHHBIHN MEPUO/T.

Ilesbro cTaThy ABIIAETCS UCTOPUKO-IIPABOBON AHAJIN3 CTATEM, IIOCBAILLIEHHBIX pe-
IYJIUpOBaHUIO 00s3aTenbcTB. Kak cBUIETENbCTBYIO (akThl, yke B CpeqHEBEKOBOM
Pycu 00s13aTenbCTBEHHBIE OTHOIIEHHSI BOZHUKAIM KaK U3 JOTrOBOpA, TaK U U3 MPUYH-
HeHus Bpenal.

B cratesax 63—65 IIpoctpannoii penakunu Pycckoii IIpaBabl He ylmoMUHAETCS HU-
KAKUX OTpaHUYEHUN JJid CyObeKTa 005S3aTeNbCTBEHHBIX NMPABOOTHOILIEHUM, CBS3aH-
HBIX C BO3PAacTOM M IOJIOBOM NMPHMHAIIEKHOCTHIO?. He MOr 3aKioyarh JI0rOBOpPHI
TOJIBKO XOJIOII, TaK KaK BCIO UMYIIIECTBEHHYIO OTBETCTBEHHOCTb HEC €r0 XO35MH.

Huzkuii ypoBeHb TPaMOTHOCTH B M3Y4YaeMbIil epro/1 peaorpeaeani GopMy 3a-
KJIFOUEHHUSI JOroBopa (psiia) — OH 3aKJII0YANICS YCTHO B IPUCYTCTBUU MOCITYXOB-CBU/IE-
tenen. A.B. noxuH 0TMEYaeT, 4To 4acTo 3aKIKOYEHNUIO TOTOBOPOB JOMOJHUTEIBHO
COIMYTCTBOBAJIM ONIPENICNICHHBIE ACHCTBUS, HAIPUMEDP «PYKOOUTHEY, «MArapblu, «CBSI-
3BIBAHHE PYK», 9TO CUYMTAIOCH CHMBOJIOM BO3HMKHOBEHHUS 00S3aTENLCTB °,

! VBapos A. B. PerpocreKTHBHBII aHaIi3 CTAHOBIEHHUS 1 PA3BUTUS POCCHIHCKOTO 00A3aTebCTBEHHOTO
npaBa // Hayka v 3HaHWe: HHHOBAIIMOHHBIE TTOIXO/IBI K PEIICHUIO MPAKTHYECKUX MPOPECCHOHATEHBIX
3a71a4 110 (hOPMUPOBAHHIO KOHKYPEHTOCTIOCOOHBIX crienmancToB. HoBopoccewmiick, 2018. C. 151.

2 XpectomaTHs 10 MCTOpHH rocyaapctsa u mpasa Poccun / coct. FO. I1. TuroB. Mocksa, 2010.
C. 18-19.

$ Umoxun A. B. DBomonus TpaxaaHCKOTO 3aKoHOAaTenseTa B Poccun B X1 — Havane XX Beka //
Hcropuko-npaBoBble podsieMbl: HOBBIHM pakypc. 2021. Ne 2. C. 18.
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Crout OTMETUTBH, YTO B JOTOBOPHOM IpaBo [IpeBHel Pycu nomyckanace nuyHas
OTBETCTBEHHOCTh 332 HEHCIIOJIHEHUE WJIM HEHAJJIeKAIEe UCIIOIHEHHE 005A3aTeNIbCTB.
JpyruMu ciioBaMu, CyOBEKTbI MOTJIU MOTEPATH B TAKUX CIIydasX HE TOJBKO UMYIIIE-
CTBO, HO M COOCTBEHHYIO CBOOOAY (B 4aCTHOCTH, MpEBpaIllEHHE 3aKyma B XOJIONA).
IIpr 5TOM OTCYTCTBOBAJIA WHAMBUIYAIU3alMsl OTBETCTBEHHOCTH, IOATOMY OTBET-
CTBEHHOCTbH HECJIM HE TOJIbKO OOs3aHHBIC JIMIA, HO U WICHBI UX CEMbH (Yalle BCEro
neTy i cynpyra). [loaToMy B kauecTBe 00€CeunuTeTLHOT0 0053aTENbCTBA M0 JJOTO-
BOpaM B TOT MEPHO/ YaIllle BCETO BHICTYIAIMN Pa3IMUHbIC KaOalbHbIE CACIKH.

Heo0xoaumo KpaTko 0XapaKTepru30BaTh OCHOBHBIE BUbI JOTOBOPOB I10 HOpMaM
Pycckoun IIpaBapr.

C.B. IOukoB otmeuan, yto B Pycckoii [IpaBae HanpsiMyro HE yIOMUHAETCS J10-
TrOBOpP MEHBI, OJIHAKO €r0 CYIIECTBOBAaHUE KAK MPEAIIECTBYIOMIEH (POPMBI JOTOBOPA
KYIUIH-TIPOJIAYKH HEOCTIOPHUMO *. B IOBCEIHEBHOM JKM3HH IPEBHEPYCCKOTO 0OBIBATEIS
HauboJsee pacpoCTpaHEHHBIM ObUI JOTOBOP KYIUIM-NPOJAXKH, KOTOPBIN 3aKIt0yacs
Ha TOpry IyOJMYHO Ui J0Ka3aTeJIbCTB COBEPIICHUS CAEIKU B CIyyae MPETEH3U.
OObeKkTaMu JAaHHOTO JI0T0BOpa ObUIO KaK ABM)KUMOE, TaK U HEJBUKUMOE UMYILECTBO,
a TaK)K€ UM MOT OBITh M XO0JIOI. BakHBIM yCIOBHS COBEPILICHUS CIEIKH SIBJISIACH Pe-
anbHas NMPUHAJIEKHOCTh BEIM MPOJABILY, TO €CTh yKe B HopMmax Pycckon IIpaBubl
OXpaHsJI0Ch NMPAaBO COOCTBEHHOCTH.

OngHuM M3 4acTO YNIOMHHAEMBIX JOTOBOPOB TaKXke sBiseTcs 3aiiM. lIpenmer
ATOrO AOrOBOpa OBLI 1OCTATOYHO IIMPOK, OH BKJIIOYAJ B €051 KaK J€HbIU, TaK U CEJlb-
CKOXO34MCTBEHHbIE MPOAYKThl. CylIecTBOBaIM 3aliMbl 0€3 MPOLEHTOB U IO IPO-
LEHTHI (MecSAYHbIe, TPETHBIE U TOJI0BbIE). B paMkax 3aiiMa 3aKOHOJATENIb YCTAaHOBUII
JIBa BU/Ia HECOCTOSATEILHOCTH: HEBUHOBHAs U BUHOBHAsl. OCOOEHHO 4acTO TaKOW BH]T
JIOTOBOPOB MMEJl MECTO B HEYpOXKaiHbIE T0JIa U IPU CTUXUUHBIX OEJCTBUSAX, OH 3a-
KIIFOYAJICS € IIENBI0 MOIEPKKH X035HcTBa%. JIOroBOp MOKJIAXKH PACCMATPUBAIICS KaK
TPy KecKasl yciryra Ha 6e3Bo3Me3/1HOM ocHOBE. JIoroBop HaiiMa He MOyYrII HTUPOKOTO
pacrpoCTpaHEeHUs B JAHHBIN IIEPUOL.

Takum 006pa3oM, MOKHO CKa3aTh, 4YTO 00S3aTEIBCTBEHHOE MTPABO HaYajIo0 GopMu-
pPOBATHCSI C MOMEHTA BO3HUKHOBEHHUSI IPEBHEPYCCKOIO IOCY 1apCTBa.

bonee akTHBHBIX XapakTep 0053aTeIbCTBEHHOE MpaBo MMeno B HoBropoackux
3eMJISIX, YEMY MO>KHO HaWTH MOATBEPKAEHNE B HOpMax [ICKOBCKOW Cy/THOW rpaMOTBI
KaK HanOoJiee U3BECTHOIO MaMsATHUKA MpaBa ATUX 3eMelib. OKOJI0 TPeTheil YacTh Beex
crateil ObUIM CBSA3aHBI ¢ oOsg3arenbcTBamMu®. Mimenno B IIckOBe MMyIIECTBEHHBIE

! FOmkoB C. B. Uctopus rocyaapersa u npasa Poccun (IX—X IX BB.). Poctos-1/]1., 2003. C. 315-316.
2 Kapnos E. 1. O6s3atensctBa B pycckoM pase (IX—XVII BB.): aBToped. muc. ... KaH/I. IOPUJ. HAYK.
Caparos, 2005. C. 11-12.

3 Kitumos U. T1. O6s13aTenbCTBEHHOE MPaBo B IIMBIJIMCTHKE JOPEBOIOIIMOHHON Poccun // Axanemu-
yeckuit BectHuk. 2013. Ne 1(23). C. 25-26.
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OTHOILIEHHUS NOJyYUIM HauOOoJbllIee Pa3BUTUE, TAK KAK OH SIBJSUICA OJHUM U3 KPYTI-
HEHIINX TOProBhIX IeHTPoB CpenHeBekoBoi Pycu, uTo okazano 60JbII0e BIMSHUE HA
Pa3BUTHE TOBAPHO-AEHEKHBIX OTHOLIECHUM.

B TIckoBCckoil CyqHOW IpamMOTe€ pacIIMpEH MNepeuyeHb OOECIEUUTENbHBIX 00s13a-
TEJILCTB — MIOMHUMO KaOallbHBIX CIIENIOK, aKTUBHO PUMEHSIJIUCH 3aJI0T M TOPYYHUTEIHCTBO.

B IlckoBcko# cyqHON rpaMOTe BIEPBbIE MOSABISAETCS MUCbMEHHAs (hopMa 3aKJIko-
YEeHUS JOTOBOP — «3allUCh» U «aocka». Ilox nocKol MOHMMAETCsl YaCTHBIM aKT, CO-
CTaBJICHHBIN B MPOU3BOJBHOM (popme, a 3almUCh — ITO JOKYMEHT, KOIUS KOTOPOTO
nobkHa ObuTa XpaHuThes B apxuBe Coduiickoro cobopa B Hosropoae mu Tpoutikoro
cobopa B IlckoBe. JIoCKy MOKHO CpPaBHUTH C COBPEMEHHOM YaCTHOIIPABOBOM pacIiucC-
KO, a 3alliCh COBEpIIANACh NPU BO3ZHHMKHOBEHUHW JUISIIMXCA CyOBEKTHBHBIX IpPaB
(B 4aCTHOCTH, CBSA3aHHBIX C IPUOOPETEHUEM HEJIBH)KUMOCTH).

3aem Ha cymMmy cBble 1 pyOuist 1omkeH ObUT OBITh COCTABIIEH B (DOPME «3aITUCH»
u obecreunBaics depe3 3ajior. J[oroBop MOKIAKU 3aKIIOYAICS yXKE HE B YCTHOM,
a B MUCbMEHHOM (hopMe. J{oroBop TMUHOTO HaiiMa 3aKir0gascs JIMO0 Ha BpeMs, 00 Jyis
BBITIOJIHEHHUS ONpeieNieHHOM pa0oThl. Takke npyu TMYHOM HaliMe 3aIUIIAINCh HHTEPECHI
HaiimuTa B (pOpMe YTBEPKICHHMS €0 MpaBa Ha MOJTyYE€HUE OIIaThl 1aKe PU T0CPOUYHOM
pacTopKeHHH J0roBopa’. JIoroBop JapeHus noapasyMeBa nepeaady MMyIIecTBa B cO0-
CTBEHHOCTb, BCJIEJICTBUE YETr0 OH 3aKJIFOYAJICSA B MUCbMEHHOM (hopMe, HO CyLIECTBOBaIA
U yOpolLleHHas: popma, Ipyu KOTOPOH ObUTO JOCTAaTOYHO NMPUCYTCTBUE CBUIETEIIECH.

Horosopsl B CeBepo-3anagHoii Pycu Obun yperyiupoBaHbl 0osee moapoOHO.
B gacTHOCTH, TOITYCKAJIOCh PACTOPKEHUE CIAEIIOK, 3aKIOUYEHHBIX B HETPE3BOM COCTO-
SHUU B CBS3U C IIOPOKOM BOJIM. VIMyIIIECTBEHHBIN HalM, JApPEHUE U U30PHUUYECTBO —
HOBBIE BHUJBI JOTOBOPOB, 3aKPEILICHHBIE B HOPMax IICKOBCKOM CymHON IPaMOTHL.
NMyniecTBEHHBIN HaeM (pakTUYeCKH ObUI MTPEACTABIECH KaK HA€M MMOMEIICHUSI.

[Tox n30pHUYECTBOM NOHUMAJICSA JOTOBOP, IO KOTOPOMY 32 MTOJIb30BAHUE 3€MIIEH
M30pPHUK 00s13aH OBLT OTAATh YacTh ypoxkKasi, YTO HarloMHHAeT Kymny B Pycckoii [Tpasze.

Taxum 006pazom, HECMOTPS Ha CAEPKUBAIOIINHN (PAKTOP B BUAE HATYPAIBLHOTO XO-
3stiicTBa yxke B CpenHeBekoBoi Pycu 3a510)keHbl OCHOBBI MHOTHX MHCTHUTYTOB 00s13a-
TEJIbCTBEHHOI'O IpaBa. JTU OTHOIICHUS AKTUBHO Pa3BUBAINUCh U B 4acTU (HOPMBI,
Y B YaCTH MPEAMETA, U B YACTH 00ECIIeYeHHs] UCTIOJHEHUs JoroBopoB. Ocoboe reormno-
nutrueckoe mosioxkenue Ceepo-3amannoii Pycu (Hosroponma u IlckoBa) mpuBeno

! Bepesuna E. A. Hcropus passuTus goropopHoro npasa Poccun B nepuon X—XVI BB. // IIpo6aemsl
3alUTHI IPaB: UCTOPUSI U COBPEMEHHOCTh: MaTepralibl XV MexayHapoAHON Hayy.-MPaKTUY. KOH.
CII6., 2021. C. 11-12.

2 Ocniennnkos 0. B. TIpaso rocynapcts Ceepo-3ananuoit Pycu B8 XII-XV BB.: aBTOped. muc. ...
n-pa ropua. Hayk. Kaszans, 2010. C. 32.

3 Kitumos U. T1. O6s13aTenbCTBEHHOE MPaBo B IIMBIJIMCTHKE JOPEBOIOIIMOHHON Poccun // Axanemu-
yeckuit BectHuk. 2013. Ne 1(23). C. 26-27.
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K Hayajy MEepEOpPUEHTALMU XO3SIMCTBA ¢ HATyPAJIbHOTO Ha TOBAapHOE, YTO MPHUBENIO K
AKTUBHOMY Pa3BUTHIO BHYTPECHHEN W BHEIIHEW TOPrOBIIM, a4 TAKXKE BO3HUKHOBEHUIO
HOBBIX BUJOB JOTOBOPOB, YTO SIBILIOCH IPOTPECCUBHBIM. B 4acTHOCTH, U B TOT me-
PHO/I 3aKITI0YANTUCH KabambHbIE CHIEIKH, TPAKTUKOBAIACh CAMOIIPOIaXka B XOJIOTHI, CY-
LIECTBOBAJA JUYHAS OTBETCTBEHHOCTH 33 HEMCIIOJIHEHNE U HEHAJIE/KAILIEE UCIIOIHE-
Hue cienoK. Bee 3To Ob110 00yCIIOBIEHO FOCTOICTBYIONIEH B TOT MOMEHT JKCILTyaTa-
el B popme JIMYHON 3aBUCUMOCTH.

CTAHOBJIEHUE POCCUUMCKOM
MACCOBOM PEI'YJSIPHOU APMUH
B XOJIE BOEHHO¥ PE®OPMbI AJTEKCAHJIPA 11

JI.b. Tumog, cmyoenm
Jlanbresocmounwlil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

Hayunuwiii pykogooumens

bankoesas B.I'., 0okmop opuduyeckux HayK, 0OueHm
Jlanvnesocmounwiii opuoudeckuil uncmumym (gunuarn)
Ynusepcumema npoxypamypul Poccuiickoii @edepayuu

Boiina — 3T0 oMiH U3 CIOCOOOB MPOBEICHUS TOCYIAPCTBEHHOMN MOJUTUKH, T10-
ATOMY HAJIMYUE aPMUU SBIIIETCS HEOOXOAMMBIM MPU3HAKOM JTt000T0 rocyaapcrsa. Co-
CTOSIHE apMHUU HaIpsIMyIO CBSI3aHO C YPOBHEM Pa3BUTHS O0IIECTBAa, OH OKa3bIBAET
OMpeeNsIonee BIUIHUE HAa €€ COLUUAIBHBINA COCTaB, CIOCOOBI YKOMIUJIEKTOBAaHUSA,
CPOKH HECEHHUS CITY>KObI, MPUMEHsIEMbI€ B OO0 CTPATETUIO U TAKTUKH.

Pocculickast apmusi B TeU€HHE CBOEH NCTOPUH HECKOJIBKO pa3 MEHsi1a CBOIO Opra-
HU3AIMOHHYI0 (HOPMY, OT JIPY>KUHBI KHS3SI U JBOPSTHCKOTO OIMOJYECHUS 10 COBPEMEH-
HOI MaccoBoO# apMuu. V3ydeHne BOEHHOM UCTOpUHU 00J1a/1a€T 3HAYUTEIHHOU aKTyalh-
HOCTBIO, TAK KaK IOMOTAET JIyYlI€ MTOHATh TPOLECCHI, MPOUCXOIAIINE B COBPEMEHHOU
POCCHICKOW apMUH.

[enbto mpeacTaBaeHHON MyOJUKAIIUU SBJISIETCS UCTOPUKO-TIPABOBOM aHAIN3 Me-
PONPUSATHINA, OCYILECTBICHHBIX B XOJI€ pealii3alliid BOEHHOU pedopMbl UMIIEpaTOpa
Anexcanppa Il.
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HemnocpenactseHHOM NpPUYMHOM €€ MPOBEIECHUS SBIUIAaCh Heynada Poccuu
B Kpbimckoit Boiine 1853—1856 rr., koTOpas nokazana HU3KAA YpOBEHb 00€CIIOCOOHO-
CTH POCCUHUCKHMX BOOPYXEHHBIX CHUJI, HECITOCOOHOCTH BECTH BOWHY C MCIOJIB30BaHUEM
COBPEMEHHBIX TEXHUYECKUX CpeACTB. OTCTaBaHUE MPOSIBUIIOCH HA BCEX YPOBHAX — Op-
raHW3alMOHHOM, TEXHUYECKOM, CTPATETUYECKOM, YPOBHE MOATOTOBIEHHOCTH K BEJE-
HUIO IO3ULIMOHHOM BOMHE. HecMOTpsl Ha MacCOBBIN IrepoOU3M IPOCTBHIX BOEHHOCTYXa-
IIUX POCCUMCKON apMuH, 3Ta BOMHA ObLIa MpOUTrpaHa.

Baxnetimeir mpo6iemoit poccuiickoit apmuu B cepeaune XIX Obu1 ycTapeBImit
ITOAXO/ K YKOMIUIEKTOBAHUIO BOOPYKEHHBIX CUJI — YK€ B TEUCHHE CTA IATUIECATH JIET
B Poccuiickoil UMIIEpun COXpaHsJIaCh CHCTEMAa KOMILUIEKTOBAaHUSA apMUU ITyTEM pe-
KpyTckuXx HabopoB, BBeneHHas [letpom | eme B Hayane XVIII Beka. 3a Bpemst cBoero
CYIIIECTBOBAHMS OHA IOABEPIVIACH HE3HAYUTEIbHBIM U3MEHEHUSAM, B YaCTHOCTH, CO-
KpPaTUJICS CPOK CIIY>KObI BOCGHHOCTYKAIIUX C MOKU3HEHHOTO Ha CPOYHBIA (25 mer).
B MoMeHT BBeieHHs pEKPYTCKOW MOBUHHOCTH OHA MO3BOJIMJIA MOJTYYUTh 00ecnoco0-
HYI0 NPO(eCcCHOHAIBHYIO ApMUIO, MO3BOJISBIIYIO YCIEIIHO PEIIaTh BOCHHBIE 3aaul
B YCJIOBUSX BOWHBI, TPOBOAMBIIEHCS B (hOpMaTE HECKOJIBKUX BOCHHBIX KOMITaHUIA.

K cepenune XIX B. u3MeHMIICS XapakTep BOWH — B HUX aKTUBHO BHEJPSUIUCH CO-
BPEMEHHOE BOOPYKEHHUE, U3MEHSIaCh TaKTHKa BeleHus 0os. [locTeneHHo yTBepxaa-
Jach WJies MO3ULMOHHON BOMHBI, MOCTOSHHOM M HM3MAaThIBAIOLIEH, COMPOBOXKIAI0-
HIEHCS 3HAYUTEIbHBIMU YEJIOBEYECKUMU KEPTBAMH.

K sromy Obuta He rotoBa npodeccuoHallbHasi pOCCUNCKAsl apMUs, HE UMEBIIIAs
KaJpOBOT0 pe3€pBa MOJATOTOBICHHBIX BOCHHOCTYKAIMX. YUCIEHHOCTh POCCHMCKOM
apMHH, YKOMIUIEKTOBBIBABIIICICSl HA OCHOBE PEKPYTCKOM MOBUHHOCTH, ObLTa TOCTOSIH-
HOI KaKk BOEHHOE BpeMsi, TaK U B MUpHOe. B pe3ynbprare, oHa Obliia 1OpOroil st co-
JEp’KaHUs B YCIOBUSAX OTCYTCTBUSI OOEBBIX JIEWCTBHIL, a B YCIOBUSAX BOMHBI HE MMEIa
MOJIFOTOBJIEHHOT'O pe3epBa. JTta npodiemMa cTosjga 0COOEHHO OCTPO NMPU MPOBEACHUU
KpOBONPOJIUTHOW BOEHHON KOMITAaHUH, TaKOH, Kakoi Oblia KpeiMckas BolHa.

HNMeHHO BcniencTBHE BCETO BBIMIEU3I0KEHHOTO, OJJHOM 13 Bemkux pegopm nm-
neparopa Anekcanzpa |l sBunace Boennast pegopma 1874 r., npu3BaHHas MOJIEPHU3H-
POBATh POCCUICKYIO apPMHUIO U MTOBBICUTH €€ 00ECTIOCOOHOCTH B YCIIOBUSAX COBPEMEHHOMN
MO3UIIMOHHOM BOMHBI. Hanbomnee BaxXHBIM MEPONIPUITUEM 3TOU pedhOpMBI SIBIISIIOCH U3-
MEHEHHE NOJIX0/1a K YKOMIUIEKTOBAHUIO BOOPYKEHHBIX CHJI — BMECTO PEKPYTCKOU MO-
BUHHOCTH BIIEpBbIe ObljIa BBEJCHA BCEOOIas BOMHCKAs! TOBUHHOCTb, PACTIPOCTPAHSIB-
asicsl Ha MyKYMH BCEX COCIOBUI. DTH U3MEHEHNS HALLUIM FOPUINYECKOE 3aKPEIICHUE
B YcTaBe 0 BCeoOIel BOMHCKOM IIOBUHHOCTH, IIpuHsATOM B 1874 ..

! lapyna A. A. Boernas pedopma Anexcarnpa I1. TIpuaunsl, conepskanue, uToru // IHHOBAIMOH-
Has Hayka. 2021. Ne 3. C. 58—66.
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B 3TOM HOpMaTUBHOM IIPABOBOM JIOKYMEHTE OBLIM 3aKOHOAATEIBHO 3aKPEIIICHbI
MPOJOIKUTENHFHOCTD CPOKa CIIyKObI U TIpeObIBaHMs B 3amace, mpaBa U 00s3aHHOCTU
BOCHHOCTYKAIIMX M BOEHHOOOS3aHHBIX, MOPSJIOK OpPraHM3alMH W TPOXOXKICHUS
ci1ykOBbl, TIepeYeHb JIUI, HECTIOCOOHBIX K BOGHHOM Ciry:k0e, CBe/IeHUsI 00 OMOTUYEeHUN
U Pa3IMyHBIX JIBFOTax Ui BOCHHOCIYXaIllUX, a paBHO U JJIs UX ceMel. MHorue ac-
HEKThl YTBEPAUBIIETOCS HOBOI'O 3aKOHO/IaTENbCTBA OBLIIM HACTOJIBKO JCHCTBEHHBIMU
1 3¢ (HEeKTUBHBIMU, YTO OHU MTO3BOJIUIIN C(HOPMUPOBATH KPETIKYIO IPABOBYIO OCHOBY HE
TOJIBKO JJISI UMIIEPATOPCKOM apMUU, HO U [T ApMHI COBETCKOTO U COBPEMEHHOTI'O POC-
CHICKOI0 TOCYIapCTBa.

Apmusi, YKOMIUIEKTOBBIBABIIAsICS B HOBOM IOPSAKE, MPEOaoesa HEA0CTaTKU
IpeaiecTByoLero neproga. OHa no3BoJisijia 3HaYUTENIbHO COKPATUTh YUCIIO BOEHHO-
CJIy’KallluX B MUPHOE BpEMS U, COOTBETCTBEHHO, Y/ICLIEBUTH €€ coAepxkanue. B 1o xe
BpeMs, HOBas apMHsI UMeJa 3HaAYUTEIbHbIE PECYPChl dKUBOM CUJIbI 3@ CUET JIMII, HAXO-
JUBILIUXCS B 3ar1ace.

BBuay HOBOro mpuHIMIA KOMIUIEKTOBAHUS apMUU, HA YPOBHE Y€3/10B, OKPYTOB
U ryOoepHuil ObljIa cO3/1aHa CHUCTEMA I'OCY/IapCTBEHHBIX OPraHOB — BOCHHBIX IPUCYT-
CTBUM, BEIUIMX Y4E€T MYXKCKOI'O HACEJICHUWs, NOJICKALIEro Npu3bIBy. VX nesrens-
HOCTh BKJIOYajia B C€0s1 HECKOJIbKUX 3TAIOB:

- COCTaBJIEHUE CITUCKOB BCEX MOJIEKAIINX MPU3BIBY MOJIOABIX JIFO/IEH, KOTOPBIM
Ha | gaHBaps TEKyIIEero roaa UCIOIHUIOCH 20 JeT;

- pacchlIKa MPU3bIBHUKY CHELMAIBLHOTO U3BELICHMS], TPEOYIOLETO OT HETO SIBKU
B IIPUCYTCTBHUE;

- IPOBEJIeHUE KepeObEBKU (BBITSATUBAHUS IPOHYMEPOBAHHOTO OUJIETa, KOTOPHIi
OMpeaeNsul BUJ CIIyKObl MPU3BIBHUKA — B apMUU WUJIM B OIMOJIYEHUH, B CYXOITyTHBIX
BOMCKax WM Ha (IioTe);

- MEJIMLIMHCKOE OCBUJIETEIHCTBOBAHUE MTPU3BIBHUKOB;

- COCTaBJICHUE CIMCKOB JIML, IPOLEAININX MEAUIIMHCKOE OCBHIETEILCTBOBAHNE
¥ TIOJJIEXKAIIHX [TPU3bIBY ™.

OO0uruit cpok cityk0bl B apMUU B 3aBUCHMOCTH OT pojia BOMCK UMEJ ONIPEIe/ICH-
HbIE pa3JINYMs: B CyXOIyTHBIX BOMCKaX CPOK CIIyObl coCTaBisul 15 neT (B TOM yucie
6 neT — AelcTBUTENbHAS CITy>K0a, 9 1eT — mpeObIBaHus B 3amnace); Ha JIoTe CPOK orpa-
HuumBaiics 10 rogamu (0HAKO, B 3TOM Cilydae JAeWCTBUTEIbHAS CIIyk0a cocTaBisiia
7 net, a npeObIBaHMsI B 3amace 3 roja.

[Ipu yKOMIJIEKTOBaHUU apMUU YUUTHIBAJICSI 00pa30BaTEIbHBIN YPOBEHb BOCHHO-
CITyal1X, KOTOPBIM MO3BOJISI COKPATUTh CPOK JAEUCTBUTENBHON CIIyXObl, HO MpHU
ATOM YBEJIMUMBAJ CPOK CITYKObI B 3amace.

! Pynenxo B. H. UHCTUTYT 5kpe6us B KOMILIEKTOBAaHHH BOOPYKEHHBIX CHJI: ONBIT Poccuiickoii um-
nepun u CCCP // Hayunsiii exeronnuk MHctutyra Quiocodpun u mnpasa YpanabCKOro OTAENIECHUS
Poccuiickoii akanemuu Hayk. 2009. Ne 9. C. 460—464.
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Tak, nuIa, OKOHYMBIIME HAYAIBHYIO IIKOJIY, CIY>KWJIM COOTBETCTBEHHO 4 U
11 net, BBITYCKHUKU TOPOACKHUX IIKOJ — 3 ¥ 12; BBITYCKHUKH BBICHINX YYEOHBIX 3aBE-
NeHuii — 6 Mecsnes ciyx0b u 14, 5 B 3anace?.

Ecnu myx4nHa, moay4duBIIMiA BeIcIiee 00pa3oBaHUE, HA JOOPOBOIHHONW OCHOBE
XOTEJI MOMTH B APMHUIO Ha PEATTBHYIO CIIYkO0Y, TO CPOK CIY>KOBI cocTaBisu 3,5 roaa, mo
UCTEYEHUH KOTOPOIro OH Moixyyan opuuepcKuil YuH U octasibHoM cpok (11,5 nert) cun-
tascs oduiepom 3anaca. CokpalleHue MpoX0oKACHUS CPOKOB CITYKObI ISl YKa3aHHBIX
KaTeropuil JIMIl OOBSACHSAJIOCH TEM, YTO MHOTHE MPHU3BIBHUKKA ObUIM HETPaMOTHBI
Y 4acThb CPOKa CIYKObI yX0/Iuja Ha UX 00y4eHHe a3aM HayK.

VYka3 0 MOOMITU3aLMU TAK)Ke OMPEAETsI epeueHb JUI, He MOJICKABIINX MPH-
3bIBY U MPOXOKICHUIO BOCHHOM CITyKObl, K HUM OTHOCHUJIUCH: €IMHCTBEHHBIE CHIHOBbS
B CEMbE, CIMHCTBEHHBIC KOPMIIBIBI B CEMbE, MPEACTABUTEIN TYXOBEHCTBA U JETHU
CBAILICHHUKOB. JIuna, npoxoausiime o0ydeHue, moaydail OTCPouKy mpu3sbiBa. Oco-
OBIM CTaTyCOM IO OTHOIICHHIO K BOCHHOM ciTy>x0e oOnananu xutenu KaBkasza, Oun-
JISIHJIAH, @ TAKXKE MPEACTABUTENIN MAIIOYUCIEHHBIX HAPOJ0B, BMECTO JIEUCTBUTEILHON
CITy>KObI OHU TUIATUIIN HAJIOT, KOTOPBIN IIEN HAa HYKJIbl BOOPY>KEHHBIX CHIL

ABTOpPOM MHOTHX MEPOIPUATUI pedopMbl ObLIT BOeHHBIM MUHUCTP [.A. Munto-
THH, Y€JIOBEK JECUCTBUTEIIBLHO 3aMHTEPECOBAHHBIN B CYIIECTBEHHBIX U3MEHEHUSX B ap-
MHH, KOTOPBIN CTpEeMUJICS cO3AaTh 00ECIIOCOOHYIO0 apMHUIO, KOTOPOM OBLIIO OBI Jierye
YIPABIIATH U 00€CIIEYNBATh B3aMMO/ICHCTBHE BOEHHOCTY KALINX 2,

JIeICTBEHHOCTh NPOBEACHHOM pPePOpMBI JOBEJIOCh MPOBEPUTH JOCTATOUHO
CKOpO, B XOJI€ PYCCKO-TypelKoil BoitHbI 1877 T., B pe3yabrare KoTopoid Poccust mo
MHOTHM IO3ULMAM BOCCTAaHOBWJIA MPECTHXK, MOCTPANABIINN MO UTOram KpbIMCKOM
BOWHBI.

B 3akitoueHre HEOOXOAUMO OTMETUTh TO, YTO apMUsl SIBJIAETCS YacThio oOIe-
CTBA, TAK KaK YKOMIUJIEKTOBBIBAETCA 3a CUET €T0 YEJIOBEYECKOI0 pecypca, KaKIbli 13
CIOCOOOB €€ YKOMIUIEKTOBaHUSI UMEET CBOM JIOCTOMHCTBA U HEJOCTATKH, CTABUT IPO-
6sembl. B pe3ynbTate BBeIeHUs PEKPYTCKOM MOBUHHOCTH B Poccun yTBepiuiace npo-
deccroHanbHas apMus, XOpoIIo 00y4YeHHas, HO Joporasi U MajouuciaeHHas. [Toxus-
HEHHas WU JUIUTENIbHAs CIIy)0a B TeUeHHUE 25 JeT pa3pbiBajia CBSI3U MEX]y BOEHHO-
CIIY’KalllUM M €TO CEMbEH, JIeJIalla apMUI0 HAZEKHBIM CTPAXKEM TOCYapCTBA.

B xone Boennoit pedopmbl 1874 1. B Poccuu Oblia BBeieHa BceoOIasi BOMHCKas
MMOBUHHOCTB, YTO OBLJIO 00YCJIOBJICHO U3MEHEHUEM METOAOB BEJICHUS BOMHBI, B X0/
MTO3MITMOHHBIX BOWH BO3HHKJIA HEOOXOAMMOCTh B MACCOBOM apMHH, HMEIOIICH

! Pynenxo B. H. UHCTUTYT 5kpe6us B KOMILIEKTOBAaHHH BOOPYKEHHBIX CHII: ONBIT Poccuiickoii M-
nepun u CCCP // Hayunsiii exeronnuk MHctutyta Quiiocodpun u mnpasa YpanabCKOro OTAENIECHUS
Poccuiickoit akagemuu Hayk. 2009. Ne 9. C. 478.

2 Muxaitnos B. B. Boennsiit pehopmatop J.A. MumoTHH B 3epKaie pyccKoii nctopun // BecTauxk
CesepHoro (ApkTudeckoro) ¢eaepanbHoro yausepcuteta. 2018. Ne 4. C. 139-143.
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oOy4eHHbIe pe3epBbl. BBeneHue ciry>kObl 10 MPU3BIBY MO3BOJUIO YJIEHIEBUTh COJEP-
KaHWUE apMUU, OJHAKO CO3aJI0 HOBbIE TPOOJIeMbl. KpaTKOCPOUHOCTH CITy»KObI B HOBOM
apMUHU YK€ He TPEphIBAJIO 10 KOHIA CBA3b BOCHHOCTYXAIIETO ¢ OOIIECTBOM, Aeano
WX HE TaKOW HAJCKHOW OMOPOH pekmma, Kak mpodeccrnoHanbHas apmusi. IMeHHO B
CUJIY 3TOT0, B XOJI€ PEBOJIOLIMOHHBIX COOBITUI 1917 . MHOTHE BOCHHOCTY KAIUE OT-
Ka3aJIMCh CTPEJSATH B HACEJIEHUE U MEPEIIIN HA CTOPOHY BOCCTABUIUX.

IIEPKOBHO-IIPABOBOE PETI'YJINPOBAHUN
BPAYHBIX OTHOILEHUHN B CPEJHEBEKOBOH PYCH

E.K. Tonoaenxo, cmyoenm
Jlanvresocmounwlil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypul Poccuiickoii @edepayuu

Hayunwiii pyxosooumeis

bankoeas B.I'., 0okmop opuduyeckux HayK, 00yeHm
Jlanbresocmounwlil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

CewmeiiHble TPaBOOTHOIICHHUS SIBISIOTCS 0230BBIMU OOLIECTBEHHBIMU OTHOIIEHU-
MM, TTOCKOJIBKY CEMbsI SIBJISIETCS BaXXHEHIIIMM MHCTUTYTOM JIF0O00OT0 OOIIECTBa, Kax-
I ICTOPUYECKHI HTAIl HAKJIA/IbIBAJ CBOM OTIIEYAaTOK HA COCTOSIHUE CEMbU U CEMEN-
HBIX OTHOIIeHU. Baxusblil BkIag B popmupoBaHue cemeiiHoro npasa Pycu BHecna
MIPaBOCIaBHAS LIEPKOBb.

Lenp nanHOM pabOTHI — paccMOTpETH poiib LlepkBu B (hopMUpOBaHUM HHCTUTYTA
Opaka.

JpeBHeiimre HOpMbI ceMeiiHoro npasa Ha Pycu Havanu ¢opmupoBaThes elie
B JIOTOCYAapCTBeHHBIN nepuoa. Hanmpumep, y OOTBITMHCTBA MJIEMEH BOCTOYHBIX Clla-
BSIH (BSITHYH, CEBEPSIHE, IPEBIISTHE) MPAKTUKOBAIach Takas opma Opaka Kak MOXHIIe-
uue HeBecThl'. C TeUeHNEM BPEMEHH Ha CMEHY MOXUILEHHIO IPHILEN CBageOHbIN 00-
PSI «BBIKYTIQ» HEBECT.

BnocnenctBuu nanHbiit 00bI4aii mepepoc B HOBYIO ¢hopmy Opaka — JOrOBOPHYIO,
B KOTOPOU 3HAYUTEIbHOE BHUMAHUE YACISIIOCh HE TOJIBKO MPOLEAype 3aKII0UEHUs

! llly6una I1. E. VcTopust pa3BuTus GpadHo-ceMelHBIX oTHOIIeHHH B JIpeBHei Pycu // Dmomes.
2022. Ne 69. C. 321-328.
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Opaka, HO TaK)Ke ¥ UMYLIECTBEHHBIM OTHOIIEHUSM OYIyLIUX CYIIPyroB M UX CEMEN *,
Mexay CTOpOHAMHM 3aKJIFOYAJICA JOTOBOP M pa3Mep IJIAThl 38 HEBECTY, CAEIIKa BhIpa-
’Kaach B YCTHOU (hOpMe B BUJIE «PYKOOUTHSD» MEXKTY OTIIOM HEBECTHI M JKCHIXOM.

Odopmiierne WHCTUTYTa Opaka KaK HOPUIAMYECKOW KaTeTOPUU IPOU3OIIIO0
TOJIBKO nocJie Kpewmenus Pycu. U3HauanbHO, mociie npuHATHS XpUCTHAHCTBA HA Pycn,
YCJIOBHUS 3aKJIFOUEHMSI OpaKa 3aKperisIuCh TOJIbKO B BUBAHTUMCKUX COOpHUKAX « K-
nora» u «[Ipoxupon». C Xl Beka Havyalu NPUHUMATHCS HAlMOHAIbHBIE UCTOYHHUKH.
WNHuctutyT Opaka siBIE€TCS BEAyIIUM MHCTUTYTOM ceMeWHoro mpasa. LlepkoBb yne-
nsi1a OOJIBIIIOE BHUMAaHHME MHCTHTYTY Opaka, 0o, Kak 3amicano B Kopmueil kHure,
«Opak ecTb MY’>KEBH M >KEHE COUYETaHUE, U COOBITUE BO BCEU KU3HM, O0KECTBEHHAs
¥ 4€JIOBEYECKAs IIPABJbI OOIECHHSN?,

B HomoxkaHOHE W3 MIPUBEAECHHOTO OMPEIEICHUS BEIBOAATCS OCHOBHBIE CBOMCTBA
Opaka: MOKU3HEHHBI, MOHOTAMHBIN COI03 MY>KYMHBI U KCHIIUHBI; TPEITOIaratomun
oOlIIIeHNEe BO BCEX KU3HEHHBIX OTHOIICHMSIX; B €0 pPEerjiaMeHTallud Mpearnoaraiach
OOIITHOCTH 00KECTBEHHOTO U YEJIOBEYECKOTO IIpaBa.

[lepxoBHOE TIpaBO B cdhepe ceMeHHO-OpayHbIX OTHOLIEHUHN yperyJnpoBajio BO-
MPOCHI YCJIOBUSL U TOPSAKA 3aKIIOUEHUs] Opaka, BOIMPOCHI €ro JICHUCTBUTEIBHOCTH,
YCJIOBUH U TIOpsIIKa TIpeKpaiieHust Opaka. Takum 00pa3oM, IIEPKOBb aKTUBHO UCIIOJIb-
30BaJia OMbIT PUMCKOTO TIpaBa Mo PeryJIupoBaHUI0 Opaka.

Bo3spact OpayHOoro coBepilieHHOJIETHUSI B IEPKOBHBIX MCTOYHUKAX YCTAHOBJIECH
15 ner nst My>kuuH U 12 17151 )KEHIIMH. «A BeHYaJIu Obl OTPOKA MSATUHAJECATH JIET,
a OTPOKOBHUILY JBYHAJIECSTH JIET MO CBALIEHHBIM IMPABUJIOM. A MEHBIIK ObI OTPOKA IIsI-
TUHAJIECATH JIeT He BeH4aTn. M moToM ObI HOBOOPAYHBIX MOYYaIH OT O0KECTBEHHOTO
NHCaHMs, KAKO MOJ00aET IIPABOCIABHBIM 10 3aKOHY JKUTH U IpOYas»”.

VYcraB fApocinaa Myaporo «O HEepKOBHBIX Cyaax» MPeayCMaTpUBAI HAKA3aHUE
POAUTENSIM, KOTOPBIE MPUHYKIAJIU CBOMX JIETEH BCTyNaTh B Opak MPOTHUB WX BOJIH,
€CJIM TOCJIE )KEHUTHOBI MOJIOI0KEHBI TTOKYIIIAIMCh HA CAMOYOUINCTBO: «Allle eBKa HE
BBIXOJIUT 3aMY’K, @ OT€Il U MaTH CUJIOI OTAAIyT, @ YTO COTBOPHUT Haj CO0O0I0, OTeIl
¥ MaTH €MKUCKOITy B BUHE, TAKOMKIIE U OTPOK»*,

Cratbs 4 Toro xe YcraBa CBUIETEIbCTBYET O CYLIECTBOBAHUU MAaTPUAPXATbHBIX
YCTOEB B CEMEHHO-OpauyHbIX OTHOIICHUSAX. Y CTAaHOBUJIACH BJIACTh MY’Ka HaJ KEHOMU
U JeThbMH, MY>X HMEJI TIPaBO 3aKJIaJibiBaTh M HaKa3bIBaTh JKEHY, a JK€Ha, B CBOIO

! Illy6una I1. E. Ucropus passuTus GpadHo-ceMelHBIX oTHoIIeHuil B JIpeBHeit Pycu // DHomeH.
2022. Ne 69. C. 322.

2 Bemmnenckuit A.A. Jlpesnss L{epkosb u 3anagHas Tpagunus. Mocksa, 2006. C. 270.

8 Crormas // Asbyxa Bepsr. URL: https://azbyka.ru/otechnik/pravila/stoglav/ (mara oGpamenus:
20.03.2023).

* IlepkoBHOE mpaBo: yuebHOE MocobHe / T pejl. mpoTorepest Bnaancnasa I{pmmaa. Mocksa, 1996.
C. 297.
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ouepe/b, 00s3aHa CIEA0BATh 32 MYXKEM, TO XK€ CAMOE PAcIpOCTPaHsUIOCh U Ha JIETEN.
My>x nMen paBoO HaKa3bIBAaTh KEHY B TEJIECHOU (opMe, U B IIEJIOM BCE IOPUANUECKU
3HaYUMBbIE JCHCTBHSI COBEpILA CYnpyT OT Julla Bceil ceMbu. JKeHa ke obanana mnpa-
BOM COOCTBEHHOCTH Ha CBO€ MPHUJAAHHOE M MOIJIA PACHOPSKATHCA UM KaK YrOJHO.
B ciyuae nmocsirarenbcTBa My>kKa Ha MIPUAAHOE KEHBI TOCYAapCTBOM ObLI IPETYCMOT-
peH mTpad.

IIpaBo Ha BocnuTaHue AeTeN ObUIO 3aKPEIUICHO 3a CYIPYToOM, IPUYEM JI€TH ObUIU
00s13aHbI TOBUHOBATKCS TJIaBE CEMbH, a B CIIyyae HaHECEHUS M030pa CEMbE WIIU COBEp-
IIEHUS UHBIX TSDKKUX MPECTYIUIEHUH MTpeycMaTprUBaioch Takoe HakazaHue. [IpaBoBoe
MOJIOKEHHUE JETEH B MEPBYIO OYEpeb 3aBUCENIO OT JIETAbHOCTH 3aKIF0YEHHOTO Opaka:
ecn OH ObLT 0JJ0OpEH LIEPKOBBIO, TO JAETH 00JIalaiy MPaBOM Ha HACIIEIOBAHUE UMYIIIe-
CTBa oTUA. BripoueM, rocy1apcTBo HUKaK HE PETyJIMPOBAIO 3TOT aCHEKT CEMEWHBIX OT-
HOILIEHHUI, ¥ TEM CaMBIM JIETH HAXOIWINCH B IIOJIHOM 3aBUCUMOCTH OT CBOEH CEMBH™.

Cornacno CrorinaBy, JUisl BEpYIOIIMX ObUIO pa3penieHo TpY pa3a BCTynaTh B Opak:
«IlepBbIit Opak — 3aKOH, BTOPBII — MPOILIEHUE, TPETHI — 3aKOHOIIPECTYIICHUE, YETBEP-
THII — HEYECTHUE, TIOHEKE CBUHCKOE €CTH KUTHEN?. M3-3a 5TOTO IPaBUIIa, My Kb IIPEHE-
Operaan CBOMMH YKEHAMH, OHIIH, M3MEHSUIA ¥ 0OPAILAINCh ¢ HUMH KaK C BEIIBIO®,

Jlaxxe B ceMbe CBALIEHHUKA MECTO >KCHIIMHBI HE CHJIBHO OTJIMYAJIOCh OT TOTO,
KaKo€ UM OTBOJMJIOCH B CEMbSX MHBIX COLHMAIbHBIX rpynn. M 3To MecTo ObL10 00y-
CJIOBJIEHO, MPEXIE BCET0, BOIPOCAMU T'€HJIEPHBIX HOPM BPEMEHHU U CEKCYaIbHOTO UH-
tepeca’. UTo MHTEPECHO, CBAIEHHOCIYKHTEIN MOTIH KEHUTHCS TOJBKO OIMH pa3
B JKU3HU, UMEHHO NI0O3TOMY OTHOLIEHHE K JK€HE ObLIO 00Jiee CHUCXOAUTENbHBIM, Clie-
JIOBATENbHO, ¥ (HaKT U30HEeHUS (PUKCUPOBAJICS PEKE, YEM Y OOBIYHBIX JIFOCH.

XKena cBseHHNKA JOKHA OblIa CIIyKUTh CBOETO poJia MPUMEPOM JJIsi OCTallb-
HBIX KEHUIMH XPUCTUAHCKUX TPYIIIL, a €€ )KM3Hb paccMaTpuBajach B KAUe€CTBE CBOETO
poJia uUJeadbHOM MOJEIN MOBEACHHS, HACKOJBKO 3TO OBLIO BO3MOXHO B CYpPOBBIX
YCJIOBHSIX TOBCEIHEBHOW JIEMCTBUTEIBLHOCTH pPAaHHEro pycckoro CpeaHeBEKOBbs.
Baxxnoe yciioBue npu BCTYIJIEHUH B Opak- HEBUHHOCTB JKEHbI HAKaHyHE Opaka.

YTo KacaeTcsi *KeH CBSIIECHHOCITYKUTENEH, HHTEPEC KIMPUKOB K CBOMM >KEHaM
CBOAWICS €]1Ba JIU HE K OJHOMY JIMIIb YIOBJIETBOPEHUIO CEKCYaJbHOT'O BJICUYEHHS.
O4eBUHO, YTO NACTHIPY BUJEIH B CBOUX CYNPYTax HE TONBKO IUI0A 000KaHUS U BiIe-
YEeHUS, HO UCTOYHHMK UCKYIIEHHs, OCKBEPHEHUS U TTOTUOEIH.

! depenc-Copomnxnii A. A. UcToYHNKHN [IEPKOBHOTO MpaBa // V3BeCTHs BHICIINX YUeOHBIX 3aBEICHMUIA.
[TpaBoBenenue. 2012. Ne 2 (301). C. 210-212.

2 Crormas // Asbyxa Bepsr. URL: https://azbyka.ru/otechnik/pravila/stoglav/ (mara oGpamenus:
20.03.2023).

3 [lly6una I1. E. Uctopus pasBuths OGpadHoceMeifHBIX oTHOIeHHi B JlpeBneii Pycu // Dmomen. 2022.
Ne 69. C. 321-328.

* Taiinenxo I1. V. K Bonmpocy 0 KaHOHHYECKO-TIPABOBOM CTATyCe XKeH JAPEeBHEPYCCKOTO TyXOBEHCTBA
(XI-XIII BB.) // Xpuctuanckoe urenue. 2018. Ne 5. C. 144-155.
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[ToMrMO HemOCTHKEHHsI BO3pacTa, ObLIM OMNpEAETCHbl U WHBIE TMPEMSTCTBUS
K BCTYIUICHHIO B Opak. ['ocyapcTBO BIEpBbIE BBEJIO MOHITHE HEACHCTBUTEILHOCTU
Opaka M yCTaHOBHJIO OCHOBAHHSI, COTJIACHO KOTOPBHIM OH MOKET OBITh MPU3HAHHBIM
TaKOBBIM: OTCYTCTBHE COTJIACHsI OJTHOM U3 CTOPOH; MPet000IesHIE; TIOJIOBBIE CBSI3U C
POJICTBEHHUKAaMH, KYMOBBSIMH, KUBOTHBIMH; HaJHM4KWE MHOTO 3aKJIIOUYEHHOTO Opaka,
PUHAUIEKHOCTH K IPYTOi Bepe U GIHM3KOE POICTBO™.

Kpome Toro, rocyrapcTBo BrepBbi€ BBEJIO IOHSATHE HEACHCTBUTENFHOCTH Opaka,
YCTQHOBUB T€pEUYEHb OCHOBAHHIA, M0 KOTOPHIM OH MOXKET OBITh MPHU3HAH TAKOBBIM,
a UMEHHO: OTCYTCTBHE COTJIaCHsl OJHOW M3 CTOPOH, HAJMYHE MHOTO 3aKIIOYCHHOTO
Opaka, IpUHAJIeKHOCTD K APYroi Bepe u 0au3koe poacTtBo. Kpyr ocHoBaHMii He ObLI
3aKPBIT U U3MEHSIICA B 3aBUCUMOCTH OT MOJIUTUKU KHS3S WM PeOpM BHYTPHU LIEPKBH.
Taxkxe 1IepKOBb YCTaHOBHJIA TIEPEYCHDb POJCTBEHHBIX OTHOIICHHM, KOTOPBIC MPETISIT-
CTBOBAJIM 3aKJI0ueHuIo Opaka. [lox 3amper nomnanyu npsiMble KPOBHBIE POJICTBEHHUKH,
JBOIOPOJAHBIE M TPOIOPOJAHBIE. 3ampenaics Opak MeXIy JYyXOBHBIMU POACTBEHHHU-
KaMU U YCHIHOBJICHHBIM M YCBIHOBUTENEM. Pa3Boj, Kak U Mpexe, JOMyCKajcs LEepKo-
BbIO, HO TIEpe]] 3TUM ObLJI0O HEOOXOIMMO MPOBECTH CyJEOHOE pa30UpaTebCTBO, KOTO-
pO€ BCIIEICTBUE BHIHOCHIIO PEIICHUE OT JIMIIA KHS3S U IEPKBH O JOIMyCTUMOCTH pac-
TOpKeHHs OpakaZ,

OOBIYHO OCHOBAaHUEM JJISl PACTOPKEHUS Opaka SBISUTMCH TOCYAapCTBEHHAsS H3-
MEHa MY>Ka, IOKYIIEHHE Ha BBICOKOIIOCTABICHHOE JIUIIO, IPEII000AesIHUE KEHBI (B OT-
HOILIEHUU MY>Ka JJAaHHO€ OCHOBAaHME OTCYTCTBOBAJIO U MPEANOaraics JUIb WTpad),
MOCSraTeNbCTBO KEHbl HA )KU3Hb MY’Ka, MOCTPUKEHUE B MOHAXH, MPEN000AesIHHE,
JUIUTENbHOE OTCYTCTBUE CYNPYTra, HECIOCOOHOCTh CYIpyra K MCIOJHEHHUIO CYIpyxkKe-
ckux obs3anHOCTE’. CaMOBONBHBINA Pa3BOJ HE JOIYCKAJCs, 3a PACTOPKEHUE Opaka
0e3 mpeayCMOTPEHHBIX Ha TO 3aKOHOM OCHOBAaHUMN yCTaHABIUBAJICS mTpad.

Takum 00pa3om, OpayHO-CceMeHbIE TPABOOTHOUIEHUS C MPUHATHEM XPUCTHAH-
CTBa MOJIBEPTaJIUCh MHOTOUMCIIEHHBIM 3MeHeHusIM. C kperienueM Pycu v BBeieHreM
LEPKOBHBIM HOPM B JKHU3Hb O0ILIECTBA, MPOUCXOAUIN MHOTHE U3MEHEHus. Tak, mpo-
M30IIENl 0TKa3 OT MHOTOXEHCTBA, yTBEP)KIalaCh MOHOTaMUsl; 3aKaHUYMBaJach 310Xa
A3BIYECKOTO POJIOBOTO COK03a, Ha CMEHY KOTOPOMY IpHIILIA MaTpuapxalibHas XpUCTH-
aHCKas CeMbsl; 3aKTI0UeHNE Opaka CTajlo MPOUCXOIUTh B IIEPKBHU, KOTOpask yCTaHABIIH-
Bajia CBOM HOPMBI, B YaCTHOCTH: HEBO3MOXKHOCTh 3aKJII0YATh Opaku MEXy OJIM3KUMU
POJICTBEHHUKAMH, TIOXUIIICHUE JEBUIl; CaM MPOIECC Pa3BOja CTal 3aTPyAHCHHBIM,

! Wunsesa C. K. CTaHOBNEHNE U Pa3sBUTHE CEMEHHOTO TIpaBa Moclie MPUHSATHS XPUCTHAHCTBA HA
Pycu // Bectauk MockoBckoro yauepcutetra MBJI Poccun. 2020. Ne 5. C. 24-26.

2 depenc-Copomnkmii A. A. MCTOUHNKY IIEpKOBHOTO TIpaBa // VI3BecTHs BBICITNX yueOHBIX 3aBEIeHHIA.
[TpaBoBenenue. 2012. Ne 2 (301). C. 203-227.

% Crormas // Asbyxa Bepsr. URL: https://azbyka.ru/otechnik/pravila/stoglav/ (mara oGpamenus:
20.03.2023).
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3TOT mpouecc peryiauponaincs LlepkoBero. Pycckas npaBocnaBHast LlepkoBb cTaHo-
BUTCSI Ba)KHBIM OOILECTBEHHBIM MHCTUTYTOM, OHA HE TOJIHKO BBITIOJHIA POJIb HPaB-
CTBEHHOT'O OPHEHTHPA, HO 1 00J1a/1a1a 3aKOHOJATEIbHBIMU U Cy1€OHBIMU (PYHKIIUSIMH,
B YaCTHOCTH CaMOCTOSITENIbHO pelliaja cyAeOHbIe Aela, CBI3aHHbIE C PETyIUPOBAHUEM
CEMEWHBIX OTHOLICHUM.

CUCTEMA JTOKA3ATEJIBCTB
BO BPEMEHA IICKOBCKOH CYJHOH I'PAMOTbI

M.P. Yepnwvix, cmyoenm
Jlanvresocmounwlil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamypul Poccuiickoii @edepayuu

Hayunuwiii pyxogooumens

/emuenko B.A.

Jlanvnesocmounwiii opuoudeckuu uncmumym (uauan)
Ynusepcumema npoxypamypul Poccuiickoii @edepayuu

IIckoBcKkas cyiHast rpaMoTa — HaMATHUK pyccKoro npasa XIV—XV BekoB, BOZHUK-
M B iepuoJi Mexty coznanuem Pycckoit [Ipasnst u Cynebnukom NBana 11, cranos-
JIeHHE KOTOpPOro OOYCJIOBJIEHO HEOOXOAMMOCTHIO TCKOBCKOTO HACEJICHUS B 3alllUTe
CBOMX IIPaB M MHTEPECOB OT IPUTA3AHUI M yIIEMIICHHS CO CTOPOHBI HAMECTHHUKA,

[IpaBoBOI JOKYMEHT MIpEeACTaBIIsT COO0M CBOA HOPM (pe0oaIbHOTO MpaBa, Mpo-
nospkuBIIMK Tpaauiuu Pycckoit [IpaBasl. BmecTe ¢ TeM, A1t ICKOBCKOM CyaHOM rpa-
MOTBI XapakTepHa 0oJiee BbICOKAsl 3aKOHOIaTeNIbHAs TEXHUKA, U 00Jiee BRICOKHI ypo-
BEHb MPABOBOT0 PETYIUPOBAHUS BCeX chep KU3HU.

[{enpto HacTOsIIEH TyOIUKAIIMK SIBISICTCS aHAIN3 COCTOSIHUSI TIPOIecca JOKa3bl-
BaHUS U CUCTEMBI JI0KA3aTeIbCTB B HAanOOJee SIKOHOMUYECKH NepeoBbIX 3eMisix Ce-
Bepo-3anaaHoit Pycu.

XapakTepusys COCTOSIHUE IPOLIECCYAIBHOTO MpaBa BO BpeMs NpuHATUs 11ckoB-
CKOM CyZHOU rpaMOTbl, HEOOXOAUMO, MPEXKAE BCEr0, OTMETUThH BO3POCUIYIO POJIb Cya.
B yactHOCTH, B Ipolecce MOKa3bIBaHUs CYJl MMEJ BO3MOKHOCTb B OIIPEIEIICHHBIX

! Yexmarosa E. A. K Bonpocy o nate Bo3sHHKHOBeHHs [1CKOBCKO# CyIHOM TPaMOTHI U O €€ BIHAHHH
Ha pa3BUTHE NPaBOBOM MbIcM // MexxayHapoaHbli akageMuueckuid BecTHUK. 2015. Ne 5(11). C. 84.
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Cilyyasix MpsMO yKa3blBaTh CTOPOHAM Ha TOT BHJI JOKA3aTeNbCTB, KOTOPbIA HEOOXO-
JUMO MPENOCTABUTH B XOJE Cy1€O0HOr0 Mpouecca.

Kaxxnas u3 cropon ob6si3aHa Obljia 3aHUMATbC COOPOM JI0KA3aTENbCTB, C TIOMO-
IIbI0 KOTOPBIX OHA MOIJIa Obl MOJATBEPAUTH CBOIO MPABOTY, CAMOCTOSITENIHLHO, KaK
u Ob1I0 parHee. BmecTe ¢ TeM, eciii Ha OCHOBAaHWHU TIPEIOCTaBICHHBIX CTOPOHAMH JI0-
Ka3aTeJIbCTB CyJ HE MOT BBIHECTM TOYHOE U OOOCHOBAHHOE pEIICHUE, TO OH ObLI
BIIpaBE MOCJATh YMOJTHOMOYEHHBIX JIUIl HA MECTO, TJi¢ ObLJIO COBEPILIEHO MPOTHBO-
paBHOE JEHCTBUE, IS BbISICHEHUs 00CTOSATENLCTB Aena (cT. 24 TIckoBckoi cyaHOM
rpamoThl). I3 3TOrO0 CieayeT, 4To poib Cy/la B COOTBETCTBUU C MOJIOKEHUsIMU [IcKkoB-
CKOW CyJHOW I'paMOThI BO3POCIIa, HO OHA HE BBIXOAMWIIA 32 PaMKH MIPUHIIMIIA COCTSI3a-
TEJIBHOCTH, a, CKOpPEE, COJIEHCTBOBAIA KAXKI0M U3 CTOPOH CyAeOHOro mpouecca B 1o-
YICKE JI0KA3aTEeNbCTBL,

B cucreme nokazaTenbCTB BaXKHOE MECTO OTBOJIMIIOCH MOJIMYHOMY (BEIIECCTBEH-
HBIM JIOKa3aTenbcTBaM). Hampumep, B citydae oOHapyeHUsI B JOME KpaJIEHHOM BEIIH
OTIaiajia He0OXOUMOCTh B cOOpe IPYyTrux BUAOB Aoka3arenbcTB (cT. 60 IIckoBckoi
CyliHOM rpamoThl). Eciu muiio, moio3peBaeMoe B Kpaxke, 0TKa3bIBAJIOCh BITyCKaTh IIPH-
CTaBa B CBOM JIOM JjIsi IIPOU3BOJICTBA OOBICKA, TO OHO IMPHU3HABAJIOCH BHHOBHBIM
(ct. 57 IckoBeKoit cyaHOM rpamMoTh )2, Hanbosee 4acTo HCIoIb3yeMBIM B XOE Cy1e0-
HOTO TMIpoIlecca BHJOM JI0KA3aTENbCTBA SABISUIUCH CBUIETENBCKUE IOKA3AHMS.
ITox «cBuperensiMu» B cTaThax [ICKOBCKOM CyHOM I'paMOThl HOHUMAIOTCS «COCEIM»
U «cTopoHHHE oA (CT. 34, 35 IIcKOBCKOI CyIHOM rPaMOThI), @ TAKKE TOPYUUTETH —
«tocayxm» (ct. 20-22 IlckoBckoi cyqHOM TpaMoThl). DaKT COBEPIICHUSI MPOTHUBO-
MPaBHOTO JICUCTBUSI CUUTAJICS YCTAHOBJICHHBIM, €CJIM €r0 Hajdudue ObLUIO MOITBEp-
xaeHo 4-5 cunerensamu (ctT. 9, 27 IIckoBckoilt cyHOM rpaMoThl). UTo Kacaercs mo-
CIIyXOB, OHU JOJKHBI ObUIM HE TOJBKO CBUJETEIBCTBOBATH MO (haKTy UMEIOIIETOCs
CIIopa UM COBEPIISHHOTO MPECTYIICHUS, HO Y 3alIUIIATh CBOU NTOKa3aHUsl, IPUHUMAs
ydactue B cyaebnoM noeaunke®, HesBka mociyxa MM pacxoIEHHE €ro IMOKa3aHuii
C MIOKA3aHUSMU UCTLA O3HAYAIM MPOUTPHIL Jeia st nociiennero (cT. 22 [IckoBckoit
CYJIHOW TPaMOTHI).

[IIupoxoe npumenenue B 3eMisix CeBepo-3anaaHoi Pycu moiyunam nmucbMEHHbIE
nokazarenbersa (cT. 9—10, 106 IIckoBcKol CyAHOM IpaMOThI), KOTOPBIE €11Ie HEM3BECTHBI
Pycckoit [Ipaae. FO.B. OcrieHHUKOB TipejiaraeT CieIyronyro KiacCu(uKaiuo BUI0B
MMMCBMEHHBIX JIOKA3aTeNbCTB: 1) 3aluch — OCHOBHOW CIOCOO 3aKJIFOUEHHS JIOTOBOPA,

! XyTeKo T.B. McTopus rocynapcTpa u mpaBa Poccu B 910Xy CTaHOBIIEHHS M Pa3BUTHS (eofarn3Ma
(IX — navamo XVI BB.). Cumdepomnoins, 2018. C. 78.

2 IlpstaxoBa A. Y. Cyn u cyne6HbIi mpomnece 1o IICKOBCKO#t cyHO# rpamMoTe // AKTyallbHbIE TIPO-
OJeMbl TyMaHUTAapHBIX U ecTecTBeHHBIX Hayk. 2011. Ne 1. C. 190.

3 Cyraruna 1. 10. CynebHsle nokasarenbcTBa 1o IIcKoBCKoit cyHOi rpamote // Bectrnk Camap-
cKkoro ropuandeckoro uucturyta. 2012. Ne 1 (6). C. 106.
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NPEJCTABISAIONIMNA COO0M MUCHbMEHHBIN JOKYMEHT, KOMHSI KOTOPOTO COXpaHsUIach B ap-
xuBe Tpoutikoro codopa (ct. 14, 73 IIckoBCKOM CyIHOM TpaMOThI); 2) JOCKa — JIBE MOJIO-
BUHBI JICPEBSIHHOM TUIAIIKHU C OJTMHAKOBBIM TEKCTOM, YCIOBHO (DMKCHUPYIOIIUE TIPABOOT-
HOIIICHUS, TaK KaK 1M0100H0€ OPOPMIICHHE CUUTATIOCH «aoMatrHuM» (cT. 19, 28 Tlckos-
CKOW CYJTHOM IpamMoOThl); 3) psiAHUIA — IJIATEXKHAS pACIUCKA, B KOTOPOU YKa3bIBAJIACh
CyMMa Jiojra uin Toprooi ccybl (ctT. 32, 38 IIckoBCckoit cyaHOM rpamMoThl); 4) rpa-
MOTa — TUCbMEHHBIN JOKYMEHT, KOTOPBI YAOCTOBEPSUI TPABO COOCTBEHHOCTH Ha 3€MITIO
W1 OOpTh, 3aKPEIUISBILMHN pEIICHUE Cy1a, KHS35 WU IPYTUX OPraHOB UCTIOJHUTEIBHOM
Bractu (cT. 10, 12—13 TIckoBCKOM CyqHOM rpaMoThI) .

[To HEKOTOpBIM AelIaM, B OCOOEHHOCTH, KaCaIOIIMXCS CIIOPOB O MpaBe COOCTBEH-
HOCTH, MMCbMEHHBIE JI0Ka3aTelIbcTBA 00nanaiu npuopuretoM (ct. 9, 106 I1ckoBcKoit
cyaHou rpamoThl). CpoK BiaJeHUs CIIOPHBIM YU4aCTKOM MaxOTHOM 3eMJIH, HE JJOCTHUT-
muit 4-5 1et, 00s13aTeNbHO MOATBEPKIAJICS MUCHbMEHHBIM JTOKyMEHTOM. Toxke Kaca-
€TCSl ¥ CIIOPOB O TpaBe COOCTBEHHOCTH Ha JiecHbIe yyacTku (cT. 10 [IckoBckoit cyaHOM
rpamMoThl). B cucteme noka3aTenbCTB MO-MPEKHEMY MPUCYTCTBOBAIA MPUCATA WU
pota. B TlckoBckoit cynHol rpamoTe oHa Oblila pasjielieHa Ha BOJBHYIO M CYJHYIO
(ct. 34-35 IlckoBckoi cyaHou rpamoTsl). [loa BonbHOW pOTOM MOJpazyMeBasiach
KJIATBA, KOTOPasi MPOUCXOIUIIA 10 Havaja CyAeOHOro Mpolecca Ha MECTE COBEPILICHHS
MPOTUBOIPaBHOIO AeicTBUs. CyaHas poTa — KJIsATBa, KOTOPYIO B X0/€ CyA€OHOTO Mpo-
1ecca TpedoBaj 1aTh Cy, JUIsl TOrO YTOOBI CTOPOHBI CYJIEOHOIO Tpoliecca MoATBep-
UK UCTUHHOCTH CKa3aHHOTo2, OTKa3 OT a4y POTHI TAKKE IPUPABHHUBAJICS K IIPOUT-
priiry aena (ct. 99 [IckoBcko# CyIHOM TPaMOTHI).

Ocoboe mMecTo B cucTeMe JoKa3aTrenbeTB 1o [ICKOBCKO# CyHOM TpaMOTe 3aHH-
MaJl TOEANHOK, APYTUMU CJIOBaMu, ToJie. JlaHHBIN BUJ 10KA3aTeIbCTBA TPUMEHSLICS
TOJBKO B T€X CIIyyasx, KOrJa CTOPOHBI CyJIe0HOTO MPOoIecca HE MOTJIU MPE0CTaBUTh
Ipyrux gokaszaTenbcTB. Cya MOT Ha3HAYUTh MOJIE CAMOCTOSITEILHO IO HEKOTOPO Ka-
teropuu aen (ct. 10 [IckoBckoit cyaHOM rpamMoThl). OTAeNbHBIE KATETOPUH JIHII, CO-
rimacHo [ICKOBCKO# CyIHOM IpaMOTe, MOTJIM BBICTAaBUTh BMECTO ce0s1 HaeMHOT0 0oifIa
TUIs ydacTtus B nmoeauHke (1. 21, 36 IIckoBckoM cyaHOM TpaMoOTHl), MOJ00HOE TIPaBo
COXpPaHsJIOCh 32 00EMMU CTOpOHAMU cyJeOHOoTro Tporiecca. MHTepecen ToT dhakT, 4To
eciau 00€ CTOPOHBI CYIeOHOTO MpoIecca MPECTABIISUIH KEHIIUHBI, TO OHU OBLIN 005-
3aHO CAMOCTOSTEJILHO MPUHATH yuacTue B noeaunke (ct. 119 IlckoBckoit cyHOM Tpa-
MoTsl). ITo6ena oHOM U3 CTOPOH 03HAYala OKOHYAHHE MOEMHKAS,

Takum o6pazoM, IIckoBckasi cyaHasi rpaMoTa SIBUJIaCh BXKHBIM MaMSITHUKOM
npaBa CpeaHeBekoBod Pycu. B Hell Hanuim 3akperuieHUE U3MEHEHUSI B CHUCTEME

! Cyraruna U. 10. Ykas. cou. C. 107.
2 Xyteko T.B. Yka3. cou. C. 79.
3 NlbstuxoBa A. 1. Yka3s. cou. C. 190.
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J0Ka3aTeNIbCTB U CIIOCO0ax JOKa3bIBaHUsI, KOTOPbIE MOSBWINCH 32 TP BEKA, MPOILIE-
mue ¢ MomeHTa npuHsaths Pycckon [Ipasapl. IX ananu3 no3BossieT HaMm JIydiiie npes-
CTaBUTH IBOJIIOLIUIO TIpoliecCyanbHOro paBa CpenHeBeKoBoil Pycu.

IT'OCYJAPCTBEHHbBI COBET B CUCTEME
BBICIIIUX OPTAHOB POCCUMCKOU UMITIEPUU

C.A. llaoypa, cmyoenm
JlanvHesocmounwlii opuoudeckuil uncmumym (gunuarn)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

Hayunuwiii pyxogooumens

bankoesas B.I'., 0okmop opuduyeckux HayK, 00yeHm
Jlanvresocmounwlil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypwl Poccuiickou @edepayuu

Coznanue, pepopMUpOBaHNE WK YTIPA3THEHUE JTI000T0 TOCYAAPCTBEHHOTO OpraHa
o0nagaeT OOJBIIMM HAYYHBIM MHTEPECOM, TaK KakK IMO3BOJISIET JIyUIlle MOHSTH MPOIece
ABOJIFOLIMUA T'OCYJIAPCTBEHHOIO0 MEXaHHW3Ma Ha OINPEACICHHOM 3Tale UCTOPUU rocylap-
CTBa, U3MEHEHHE B €ro (YHKIIMOHAILHOU posii. B 9Toii CBSI3M, Upe3BBIYAHO WHTEpPEC-
HBIM IIPEACTABIISIETCS] U3YYEHUE UCTOPUH [ 0CY1apCTBEHHOIO COBETA, OpraHa, Ipocy1ie-
CTBOBABILIETO B CUCTEME BBICHIMX OPraHoOB POCCHMICKON MMIIEPUU CBBIIIE CTA JIET, ChIT-
PaBIIETO BAXKHYIO POJIb B POPMUPOBAHUU OTCUECTBEHHON 3aKOHOAATETLHON TEXHUKH.

lNocynapcTBeHHBIN coBeT OblT 00pazoBaH maHudectom Anekcanapa | ot 1 su-
Baps 1810 r. Drot opran npocymectBoBai ¢ 1910 o 1917 rr., ¢ TeueHneM BpemMeHU
MEHSUTUCH €ro 3a/1auu, CTPYKTypa u pyHKIuu. [loaToMy HCTOpHIO ero PyHKIIMOHUPO-
BaHUS MOXHO pa3aenuTh Ha 2 nepuoaa: ¢ 1810 mo 1906 rr. u ¢ 1906 o 1917 rr.

Ha nepBom 3Tamne cBoeil HCTOpHUM 3TOT OPraH ABJSJICA BBICIIMM 3aKOHOCOBEIIA-
TEJIbHBIM OPTaHOM, TaK KaK BCE BaKHEUIIIME PeIICHUs MPOXOAWIN MPOLEAYpPY 00Cy K-
neHust B [ 0Cy1apCTBEHHOM COBETE, a YK€ MOTOM, MPU TMOJIOKUTEILHOM PEIICHUU
YYaCTHUKOB, IIEPEIaBaJICA Ha YTBEPKICHUE UMIIEPATOPY.

Baxneiimeit 3apageii, KoTopyro 00s13aH ObLT pemnTh [ 0Cy1apCTBEHHBIN COBET, SIB-
JSUTOCHh OOECTICYeHHE COTIIACOBAHHOTO (DYHKITMOHUPOBAHUSI CUCTEMBI OPTaHOB TOCYIap-
CTBEHHOM BJIACTU — B POCCHIICKON MMIIEpUM B TOT MOMEHT MCTOPHHU OTCYTCTBOBAJIO
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IPABUTEILCTBO B COBPEMEHHOM MTOHUMAaHHH, 3aTO BCE MUHUCTPBI MO JTOJKHOCTH SIBIIS-
JMCh WieHaMH ['oCy1apCTBEHHOIO COBETA.

['ocynapcTBeHHBIN COBET (POPMHUPOBAIICS U BO3TIABIISIICS UMIIEPATOPOM, OH CaM
Ha3Hayajl BCeX 4iIEHOB ['0CyJapCTBEHHOrO COBETa M3 MPEACTABUTENEH ABOPSAHCTBA,
IJIaBHOW OMOPBI TOCYAAPCTBA B TOT NEPUOJT BPEMEHH, & MUHUCTPBI BXOAWIH B €0 CO-
CTaB 110 JIOJKHOCTH, TaK YTO 3aKOHOIATENIbHBIX MPOLETYP, CBI3aHHBIX C YKOMIUIEKTO-
BaHMEM €r0 COCTaBa, B TOT IEPHOJ] HE CYLIECTBOBAIO .

[Ipencenarenem ['0cyIapCTBEHHOTO COBETA CUMTAJICA CaM HMIIEPATOPOM, OJ-
HAKO, B CJIy4ae €ro OTCyTCTBHUS, BPEMEHHBIM MPEICENATEIEM MOT CTATh JIFOOOW U3 YJie-
HOB ['occoBera, Ha3HayaeMblil umneparopoM. CyliecTBOBajia AOKHOCTh TOCYJap-
CTBEHHOTO CEeKpeTaps, KOTOPBIK BeAasl JOKYMEHTOOOOPOTOM B OpraHe.

B crpykrype I'oCynapCTBEHHOTO COBETAa BBIACISUIMCH CIEAYIOLIUE JierapTa-
MEHTBI — 3aKOHOB, JI€Jl BOCHHBIX, JEJI IPAXKIAHCKUX U JyXOBHBIX, FOCYJapCTBEHHOU
SKOHOMUU. [TOMMMO MOCTOSHHO AEUCTBYIOIMX, CO31aBAJIMCh U BPEMEHHBIE JIenapTa-
MeHTbl. Hanpumep, B 1832 r. nocne ynpasgHenust astoHomuu Llapcrsa Ilonsckoro
obu1 oOpaszoBan Jlemaprament aen LlapcrtBa Ilonbckoro. Ilomumo aemaprameHTOB
B CTpYKType ['0cy1apcTBEHHOIO COBETA CO3JaBAINCh BPEMEHHBIE KOMUCCUU U MIPUCYT-
ctBusA. Hanmpumep, B nepron ¢ 1810 o 1826 rr. cymecrBoBaia Komuccns coctaBneHus
3aKOHOB, ¢ 1810 o 1835 rr. aeiictBoBasia Komuccus npomenuii. [lomumo 3toro, ¢ 1884
o 1917 rr. cymectBoBasio Ocoboe MpUCYTCTBUE IS MPEABAPUTEIHBHOTO pacCMOTpe-
HUS XKano0 Ha orpeneneHus aenaprameHToB Cenara, ¢ 1874 mo 1881 rr. neiicTBoBaio
Ocoboe npucyTcTBHE 10 BOMHCKON IOBUHHOCTHU. BO ri1aBe nenapTraMeHTOB U KOMUCCHI
CTOSUIM TIPEJICEIATENH, OHM UMEIIH CTATC-CEKPETApei 1 IIOMOLIHUKOB?,

[TomHOMOuUMs ["'oCy1apCTBEHHOTO COBETA MOKHO Pa3/IesITh Ha 4 TPYNIIbI: COBEIIA-
TENbHBIE, OTPAHUYEHHO KOHTPOJIbHBIE U OTPAHUYEHHO CYyJIeOHBIE («KBA3UCYICOHBIE).
OHu Moy4Ynsiv Ha3BaHUE «OTPAHUYEHHBIE» MTOTOMY, YTO HE UMEJIM MPaBa BBINOIHSTh
KOHTPOJIbHBIE (DYHKIIMHU B TOJTHOM 00beme. Hammpumep, ['ocynapcTBeHHBIH COBET HE MOT
BMEILMBATHCS B JEATEIBbHOCTh OpraHoB. Cpeay COBEIATENbHBIX MOJHOMOYMM BbIJIE-
JISIOT PACCMOTPEHME 3aKOHOB M JIPYTUX HOPMATHUBHBIX AKTOB, BHECEHUE ITPEIIOKEHUI
[0 HM3MEHEHUIO JCWCTBYIOIIEro 3aKOHOJATENIbCTBA, TOJIKOBAaHHME HOpM, pa3paboTka
MpeayoKeHui no 3PQPEeKTUBHON peann3aluy ASHCTBYIOMUX 3aKOHOB. OrpaHUYEeHHO
KOHTpPOJIbHbIE (DYHKIIMH BKIIFOYAIH B c€0sl TAaKHE DJIEMEHTHI, KaK 3aCIylIMBaHUE OTYe-
TOB BCEX MUHHMCTEPCTB, PACCMOTPEHUE €XKETOJIHBIX CMET OOLIErOCYJapCTBEHHBIX pac-
XOJI0B, IOMCK CITOCOOOB MX ypaBHEHHUS M HOBBIX M3epkek. KBazucyneOHas QyHKIus

! Mosskeropos A. B. IIpasosoii craryc I'ocynapcrsennoro CoBera Poccuiickoil uMmepuu B KOHIEN-
LMK TOoCyJapCTBEHHBIX mnpeoOpazoBanuii M.M. Cnepanckoro // BectHuk MockoBckoro rocynap-
cTBeHHOTro obnactHoro yHusepcureta. Cep. FOpucnpynennus. 2016. Ne 4. C. 24-31.

2 TInotankos C. Y. T'ocynapcTBeHHbIH coBeT PoccHiicKoi MMITEpHH: TIPOGIEMBI CTAHOBIICHHS H Pa3-
ButHs // Cxud. Bonpocs! Hayku. 2020. Ne 7 (47). C. 27-32.
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3aKJII0YasIach B Jaue 3aKIF0UEHUN MO TPAKJAHCKUM U YTOJIOBHBIM JieJIaM, KOTOPBIE 10~
CJIE BTOTO yTBEPKAATUCH MOHAPXOM.,

B nepuoa ¢ 1810 mo 1906 rr. quist 'ocy1apcTBEHHOTO COBETa XapaKTepHa yCTOM-
YUBOCTh KaK BO BHYTPEHHEH OpTraHMU3aIliy, TaK M B BBIMOJTHAEMBIX QYHKIUAX. M3me-
HEHHMS €T0 CTPYKTYPBI K poJix cBsi3aHO ¢ [lepBoit pycckoit pesomtonneit 1905-1907 rr.

B xone Oyprkya3Hoii peBOJIIOLMH TPAJAUIIMOHHBIM TPeOOBaHUEM BCET 1A SIBIISIIOCH
TpeboBaHMe CO3/1aHus Oyp>Kya3HOTO MapiiaMeHTa, BBICIIETO MPEICTABUTEIHLHOTO Op-
raHa, KOTopomy Obl ObLITU TIEpE/IaHbl 3aKOHOAATENIbHbBIE TTOJTHOMOUHA. Tak KakK 3To sB-
JISTIOCH TPSIMBIM BMENIATENHCTBOM B MOJTHOMOUYMSI MOHAapXa, CO3/IaHue OyprKya3HOIo
napjaMeHTa CBHUJETEIBCTBOBAJIO O IMEPEX0/I€ K OrpaHuYeHHON MoHapxuu. UMeHHO
¢ 3TUM ObLIO CBsA3aHO pedopMupoBanue ['ocy1apcTBEHHOTO cCOBETa Ha BTOPOM 3Tarle
€ro UCTOPUHU.

20 depans 1906 r. umneparopom Hukomnaewm |l 6611 nznan manudect «O06 uzme-
HEHHMH YupexaeHus ['oCy1apcTBEHHOTO COBETa U IepecMoTpe yupexaeHus ['ocynap-
cTBeHHOU [lymbI», a Takxke «YupexaeHue ['ocy1apcTBEHHOTO coBeTa» OT 24 ampeis
1906 r. ITo aTum nokymenTaM ['occoBeT mpu3HaBaJicsl BEPXHEN NaIaToM MapiaMeHTa,
OpraHOM COCJIOBHOT'O IIPE/ICTaBUTENbCTBA. Ternepb OH MOJYyYUII IPaBO 3aKOHOAATEIb-
HOM MHULIAATUBBI, U COBMECTHO € [ '0Cy1TapCTBEHHOM TyMOM CTaJl OCYIIECTBISATH 3aKO0-
HOJATEILHYIO JEATEebHOCTh, Ha KOTOPYIO, HECMOTPSI Ha TaKue IpaBa, UMIIEpaTop MOT
AKTUBHO BO3/I€CTBOBaTh. [[oMMMO 3aKOHOIaTENIBHBIX MPAB BBOAUIOCH U JPYTOE HOB-
IIECTBO: TEMEPh OH MEPEyCTPAUBAJICA «HA HA4YaJIaX BUJIHOTO YYaCTHS B HEM BBIOOPHBIX
OT HACEJIECHUA»,

Otubine ['occoBet Bo3rnasisuics [IpeaceaarenemM, Ha3HAYaeMbIM UMIIEPATOPOM
13 yKcia yiaeHoB ['occoBera, mosBuiIach AOHKHOCTh Bulle-nipeacenaresns, OH UCMOJ-
HSJI CBOM MIOJTHOMOYMS B ciiydae oTcyTcTBus [Ipencenarens.

N3menunace cTpykTypa ['ocynapcTBEHHOrO coBeTa — Ternepb B HeM ObLIo JBa Jle-
napramenta, n1Ba OcoObIXx MpUCYTCTBUS U ['ocynapcTBeHHas kaHuessipus. B cocras
I'ocynapcTBEHHOTO COBETA CTaIM BXOAUTH «HJIEHBI IO BEICOYANIIIEMY HA3HAYECHHUIO», UX
06110 38 "enoBeK, BKITIOYast MUHUCTPOB U «UJIeHbI 110 BBIOOPY», UX OBLIO Takke 38 ye-
noBekK. 17 Bcex 4sieHOB BBOJMIIMCH CJIEAYIOIINE LIEH3bl: BO3PACTHOU (OHU HE JOJKHBI
ObLTH OBITH MuTajiIe 40 J1eT), 00pa3oBaTENbHBIN (JOKHBI OBLTA UMETH MUHUMYM CPE/I-
Hee 00pa30BaHKE), OCETIOCTH (HE TOJKHBI OB UMETh MOAHCTBO WJIM IPaXK1aHCTBO
MHOCTPAHHOTO TrocyaapcTBa). [Ipu Habope «WIEHOB MO BHIOOPY» OBLIU YTBEPHKIACHBI
HOPMBI TPEJICTABUTENILCTBA: OT JyXOBEeHCTBa (Mo mpezacrasieHuto CuHoma) — 6, OT

! Yepkecosa JI. Y. McTopuko-npaBoBbIe aCMEKTHI JAEATENLHOCTH FOCY1apCTBEHHOrO coBeTa Poccuii-
ckoit umnepuu (1810-1906 rr.) // IlpaBo u mpaktuka. 2022. Ne 1 C. 28.

2Anuesa 3. . PedopMupoBaHHEIH rocyiapcTBeHHBIH coBeT Poccuiickoit nmmepun (1906-1917 r.)
U €ro pojib B MojiepHU3aluu rocyaapcrsa // IsBectus By3oB. CeBepo-Kaskasckuii pernon. Cep. O6-
miectBeHHble Hayku. 2012. Ne 1. C. 70.
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KaXJI0T0 OT JBOPSHCKUX 0OLIECTB — 12, OT NpOMBILUIEHHUKOB U TOProBLEB — 12, OT
npodeccypsl — 6, OT GUHIAHICKOTO ceiiMa — 2 yenoBeka. OHM u3bupanuch Ha 9 Jer,
a Kaxzple 3 rofa TpeTh COCTaBa OOHOBILIACH — ATO 3aKPEIUISUT TPUHLIUI CMEHIEMOCTH
wieHOB [ ocynapcTBeHHOro coBeta. M3 atoro cnenyer, uto ['ocynapCTBEHHBIN COBET U3
OopraHa Ipv MOHapXe CTajl OpraHOM COCJIOBHOT'O MPEICTaBUTEIIBCTBA.

«YneHsl O BbICOYAMIIEMy HAa3HAYECHHUIO» HE UMEJIM OTPAHUYECHHUN B CPOKE IIpe-
ObIBaHUs B JOJDKHOCTH, T.€. YTBEPKIAINCH UMIIEPATOPOM B IOJDKHOCTU OECCPOUHO.

ITo cBoeit komneTeHMH 1'0Cy 1apCTBEHHBIN COBET B 3TOT MEPHUOJ CTAII ITOX0XK HA
«TmpeanapiaaMenT». [ maBHoi ero GyHKIMEH ABII0Ch 0JJ00pEHNE WM OTKJIOHEHHUE 3a-
KOHOIIPOEKTOB, NpUHATHIX ['ocynmapcrBenHon Jlymoii. IlomMuMO 3TOro, NmOsSBUIMCH
U «COOCTBEHHO HCIIOJIHUTEIBHO-PACTIOPAIUTENbHbIE PyHKIMU». OHU 3aKII0YaINCh
B OCYILIECTBJICHHH JIeJ 00 YTBEPKACHUH B IMTOYETHBIX JOCTOMHCTBAX (TUTYJax), mepe-
nade JBopsiHaM (haMuIInil, BO3HArpaXkI€HUHM YaCTHBIX JIMI] 32 UMYLIECTBO, OTUYK/1ae-
MO€ WJIM BPEMEHHO 3aHMMAaeMo€ JUIsl TOCyAapCTBEHHBIX HYX. [losgBunace u HoBas
GyHKIUS, KOTOPOW 10 3TOTO OpraH He 00Jyiafall — CUCTeMaTH3alisl HOpMaTUBHO-TIpa-
BOBBIX akTOB Poccuiickoii mmmnepun. HecMoTpst Ha mosiBieHHE HOBBIX (YHKIIHM,
3a ['oCy1apCTBEHHBIM COBETOM OCTABAJIMCh M CTApblE: COXPAHWJIACh KOHTPOJIBHAS
(GyHKILHS, TaK KaK 3TOT OpraH J0 CHUX IIOp paccMaTpuBal oT4eTbl MunucrepcTsa (hu-
HaHCOB U ['ocygapcTBeHHOro 0aHKa. Y CHIIMIIACh U OTPAaHUYEHHO-Cy1e0Hass PyHKIuS,
TaK KaKk UM pacCMaTpPHUBAIMCh BOIIPOCHI OTBETCTBEHHOCTH 33 COBEPILIEHHBIE IIPECTYII-
JIEHUs WICHOB Kak [ OCylapCTBEHHOro coBeTra, Tak M l'ocynmapcTtBeHHON JlyMsl,
3a HapylIeHue noira ciayk0sl [Ipencenarens coBeta MUHUCTPOB, MuHucTpoB U ['ene-
pasI-ryOepHaTOpOB, a TAK)KE€ PACCMOTPEHHUE Kajlo0 Ha OmpesesieHusl JenapTaMeHTOB
[IpasutenscTyromero Cenaral,

Takum o6pa3om, ['oCcynapCTBEHHBIN COBET NTPOILIEH IJUTEIbHYI0 HCTOPHIO,
32 BpPEMsI €ro CYIECTBOBAHMS 3HAYUTEIBHO M3MEHWIOCH €r0 MOJO0KEHUE B CUCTEME
BBICIIUX OPraHOB BJIACTH B POCCUICKOW UMITIEPUU — U3 BBICIIETO OpraHa Ipyu MOHapXe
OH ObLI MpeoOpa30BaH B BEPXHIOIO MajaTy rnapiaMeHnTa. Bmecre ¢ TeM, MOMHUMO HOBBIX
3aKOHOAATENbHBIX (DYHKUMH OH BBINOJHSUI M HCHOJHUTEIbHO-PACIOPSIUTENbHbIE
GyHKIIMH, COBMEIAsA, TAKUM 00pa3oM, poiH CyObeKTa 3aKOHOJIATEILHOTO Tpoliecca
Y TOCYAapPCTBEHHOIO YIIPaBJICHHUS.

! Yepkecosa JI. U. Bepxuss manara [Napnamenta 1906—1917 rogos (MCTOPHKO-TIPABOBBIE ACTIEKTHI)
// TIpaBo u mpaktuka. 2022. Ne 2. C. 13-109.
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.B. Jlooau, kanouoam wopuouyeckux HayK
Jlanvresocmounwiii opuoudeckuil uncmumym (gunuan)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

B 4. 2 cr. 45 Konctutynuu PO 3akperieHo, 4To KaX bl BIIPABE 3allUIIAaTh CBOU
npaBa M CBOOOJIbI BCEMH CIIOCOOaMH, HE 3alpeleHHbIMU 3aKOHOM. brarogaps nan-
HOMY I10JI0’KeHUI0 B OCHOBHOM 3akoHe Poccutiickon denepaun HOpMaTUBHO 3aKpen-
JIEH MHCTUTYT CaMO3allUThI paB U cB0OO/ yesnoBeka. KoHCTUTYIMOHHO-TIPaBOBOE 3a-
KpPEIUICHUE YKa3aHHOM BO3MOYKHOCTH CBHUJETENBCTBYET O INPU3HAHWM HA BBICIIEM
YPOBHE E€CTECTBEHHOTO ITPaBa YEJIOBEKA HA 3aLIUTy CBOMX WMHIWBUAYAJIBHBIX IIPAB,
cB00O0/1 M 3aKOHHBIX UHTEepecoB. OAHAKO MPU3HAHKUE IOCYJapPCTBOM YKa3aHHOTI'O IpaBa
OTPaHUYUBAETCS TOJIBKO TEMHU CIIOCOOaMU, KOTOpbIE HE 3alpelleHbl B 3aKoHe. B aTom
aCIeKTe eCTECTBEHHOE MPaBO Ha 3allUTy (CaMO3aluTy) npeodpasyercs B popMalibHO-
ONPEEIICHHYI0 HOPMY B CUCTEME ITIO3UTUBHOIO IPaBa.

HecMmoTpst Ha KOHCTUTYIIMOHHOE 3aKpEIJIEHUE ITpaBa Ha CaMO3AILNTY, TEM HE Me-
HEE B OTPACIIEBOM 3aKOHOJATENBCTBE ATO MPABO HE pacKpbIBaeTcs. B cBOIO ouepens B
Pa3HBIX OTPACIAX NPaBa UCHOJIB3YIOTCS Pa3IMYHbIE BAPUAHThl HOPMATUBHOIO OIpEe-
JeHus sToro npasa. Hampumep, B yrosioBHOM npaBe HauboJjiee OIM3KUM K CaMO3alluTe
ABJISIETCS. UHCTUTYT HEOOX01uMol 000poHbI. B rpaskaHckoM Ipase MpaBo Ha camo3a-
IMTY PACKPBIBAETCS YEPE3 CAMO3AIIUTY IPAKIAHCKUX TIpaB U camoobopony’. ITpes-
CTaBJISIETCS, YTO Yepe3 YKa3aHHbIC KOHCTPYKIMU U IOHATHS, 3aKPEIJICHHBIE B pa3Jiny-
HBIX OTPACIISIX MPaBa, IPOSBIIETCS KOHCTUTYLIMOHHOE MPABO IPaKIaH HA CaMO3alIUTYy.

He 6e3 unrepeca Oy1eT OTMETHUTD, UTO B aKaIEMUYECKOM Cpe/ie MHCTUTYT CaMO3a-
LIUTBI UIMEET CIIOKHYIO CTPYKTYpy. Tak, C.A. AHTUIIOB OTMEYAET, YTO IMOHATHE «CaAMO-
3alIUTa» COCTOUT U3 JABYX OCHOBHBIX KOMIIOHEHTOB: 1) 3amiuTa CyObEKTUBHBIX IPaB

! Epemeituyx M. B. IIpaBo Ha caM03aIuTy Kak KOHCTHTYIHOHHOE TIPABO 4ejI0OBeKa: TIPOOIeMBbI TEO-
puu u npaktuku // IIpaBo u rocynapctBo: Teopus u mpaktuka. 2019. Ne 12(180). C. 214.
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U 3aKOHHBIX MHTEPECOB IpaKJaH 00eCreUYnBAETCs JIEATEIbHOCTHIO YIIPABOMOYEHHbIX
Ha TO JIUIT; 2) CO37]aHKe MPABOBBIX TAPAHTUH JJIS PEATU3AINH MTPaB U UHTEPECOB SIBIIS-
eTcst 00A3aHHOCTEIO TocyaapcTBal. BMecTe ¢ TeM MOKET IIOKA3aThCs, 9TO OTCYTCTBUE
JIOCTATOYHOTO JJIA 1IeJIel MPaBOBOTO PEryJMPOBAHUS 3aKOHOIATEILHOTO ONPEIeTICHUs
camMo3aIuThl (M TPEXAEe BCETO0 KaK KOHCTUTYIIMOHHO-TIPABOBOTO WHCTUTYTA) MOXKET
NPUBECTH K €0 UCKAKEHUIO U OTpaHuYeHHOMY npuMenenuto. Harmpumep, U.U. EBty-
IIEHKO CYUTAET, YTO OTCYTCTBHE YETKOTO MEXaHW3Ma pealli3allid MpaBa Ha caMo3a-
IUTy CHJILHO CHUKAET ero 3((eKTMBHOCTH?. C TAKUM YTBEPHKIECHHEM MOYKHO COIJIA-
CUTHCSI JIUIIH OTYACTH, TaK KaK B HACTOSIIEE BPEMS POCCUNCKHIA 3aKOHOAATEh HOpMa-
THUBHO 3aKPEIUISIET IaHHOE MIPABO B PA3JIMYHBIX OTPACIISAX POCCUMCKOTO MpaBa.

B Hacrosmieit cratbe 6osiee moapoOHO OyAeT pacCMOTPEH OJHUH W3 WHCTUTYTOB
YrOJIOBHOTO MpaBa — HeoOxoaumasi ooopoHa. s obecrieueHus: rapaHTUi MpaBa Ha
HE0OX0AMMYI0 000POHY, Ha TOCYJAPCTBO JIOKHUTCS 00S3aHHOCTh MO CO3/IaHUIO 3aKO-
HOJ/IATEJIbHO TPOIKCAHHBIX PAMOK, B KOTOPBIX KaXJbli MMEET pPEaibHYI0 BO3MOXK-
HOCTh JINYHO 3alIUTUTh CBOU IMpaBa U CBOOOJIbI B CIydae MPECTYyMHOTO MOCATATEb-
ctBa®. BMecTe ¢ TeM, IMEHHO IIPU IPUMEHEHUH JaHHOTO MHCTUTYTa BO3HHUKAIOT BO-
MIPOCHI 10 TIOBOJIY €r0 MPaBOBOM MPHUPO/IbI, KOTJIa 3alIUTa OCYIIECTBISAETCS JIMIIAMH,
HE CBS3aHHBIMH C MPABOOXPAHUTEIHLHON EATEITLHOCTBIO.

ITon HeoOxoauMOM 000POHOH CeyeT MOHMMATh MPABOMEPHYIO 3aIIUTY 00BEK-
TOB, OXPaHAEMbBIX YTOJIOBHBIM 3aKOHOM, OT OOIIIECTBEHHO OIMACHOTO MOCATATEIhCTRA,
pean3yIoNIyIocs IMyTeM NPUIMHEHUS Bpeaa nocsraromiemy Juiy (Junam). Koncrury-
s PO 3akperuisieT psj mpaBoOBbIX TPEOOBAHHM K yTrOJOBHO-IIPABOBOMY HHCTHUTYTY
HeoOxoaumon 00opoHkl. Tlpexne Bcero ormetuM 4. 3 cr. 17 Koncrurynuu PO, 3a-
KpPEIUISIONIYI0, YTO OCYILECTBICHUE TpPaB M CBOOOJ YEJOBEKAa U Tpa)KJaHWHA HE
JOJDKHO HapyIaTh ITpaBa U CBOOOABI IPYTUX JIHII. B TaHHOI HOpME TIPOSIBIISIETCS MEXK-
JlyHAPOIHBINA TIPABOBOI MPUHIMI-3AIIPET HA 3JI0YIOTPEOIEHHE MPaBoOM*, KOTOPHIi
MO/Ipa3yMeBaeT CoOOM HEJOIMyCTUMOCTh HApYIICHUS] TIPaB U 3aKOHHBIX WHTEPECOB
TPETHUX JIUIL IPU peaTn3aluu CyObeKTUBHOTO IIPaBa YEIOBEKOM.

! Aurtunos C. A. KOHCTMTYIIHOHHBIE OCHOBBI YTOJIOBHO-TIPABOBOrO MHCTHTYTA HEOOXOIUMOM 060-
poHbl // AKTyalibHBIE TIpOOIeMBbI poccuiickoro mpasa. 2010. Ne 1(14). C. 239.

2 Eprymenko U. U. TIpaBo TpakIaHWHA HA CAMO3AIUTY: TEOpHs U TIpakTuka // PazButue rocynap-
CTBEHHOCTH U npaBa B PecriyOmke KpbiM: matepuansr Beepoccuiickoit Hayd.-npakTid. KoH., Kpac-
Hozap, 05 ¢espans 2016 r. / mox pen. C. A. bytkesuua. KP/I: Kpacnonapckuii yu-r MB/I Poccun,
2016. C. 285.

8 Cotankos 2. T'., AuTonoBa E. 10. KOHCTUTYIIMOHHBIE OCHOBHI TIpaBa Ha HEOOXOMUMYIO 000POHY //
AKTyalbHbIE HCCIIE0BAaHUS CTYJIEHTOB U aCIUPAHTOB B 00JIACTH TYMaHUTApPHBIX, OOIIECTBEHHBIX,
IOPUANYECKUX U DKOHOMHUYECKUX HAyK: MaTepuaibl HAyYHOTO MEpONpUATHs «/[HU cTyaeHdeckoin
Haykn», Xabaposck, 10-26 maprta 2020 roga. XabapoBck: XabapoBCKH TOCYapCTBEHHBIN YHUBEP-
CHUTET 3KOHOMUKH U npaBa, 2020. C. 155-157.

4 Koncturymus P® (ct. 17) / Koncturymus Poccuniickoit ®eneparnun. [locnennne n3MeHeHns, 10-
noiaenus 1 Kommentapuu. URL: https://konstrf.ru/17 (nara oopamenus: 09.04.2023).
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BnocnenctBun KOHCTUTYLIMOHHO-IIPABOBOW MPUHIIUI, OTPAYKEHHBIN B 4. 3 cT. 17
Konctutynuun PO, nosryyunn cBoe najpHeENIIee pa3BUTHE B YTOJIOBHOM 3aKOHOJATENb-
ctBe. Hanpumep, 11 TOro 4toObl 3alIUTUTh NIPaBa U 3aKOHHBIE HHTEPECHI MOCSTal0-
LIEro JIMIA, 3aKOHOJATENb YCTAaHABIMBACT IPEAENbI NMPABOMEPHOCTH, TEM CAMBIM
OrpaHU4MBasi B ONPEJIECIEHHON Mepe MpaBo OOOPOHSIOLIErOCs A HA HEOOXOIUMYIO
ob6opony. Kpome toro, npaBoBasi Hopma u. 2 ct. 45 Koncturyuuu PO 3akperset, 4to
Ka>KJpIif BITpaBe 3allldIlaTh CBOU MpaBa U CBOOObI BCEMHU CIIOCOOaMHU, HE 3aIlpeIieH-
HBIMH 3aKOHOM. OTHOCHUTEIILHO HEOOX0IMMOI 00OPOHBI IaHHOE TPEOOBaHUE BbhIpaka-
€TCA B TOM, YTO B POCCHUHMCKOM YTOJIOBHOM 3aKOHOJATENILCTBE HEIOCPEACTBEHHO 3a-
KPEIUIAIOTCS OTPAaHUYEHUSI OTHOCUTEIBHO IIPUMEHEHUS JTaHHOro Ipasa. Tak, B yro-
JJOBHOM 3aKOHE€ YCTaHOBJICHBI ITPEENBI IPABOMEPHOTO NPUYMHEHUS BPENA, a TAKKE
YCJIIOBUSA, KOTOPBIE XAPAKTEPU3YIOT 3AIUMUTY U MOCIATATENBCTBO. Bciencrsue 3Toro,
ecJii 0OOpOHSIIOIIEECs JINLO MPUUYUHUT BPEJ] MOCATATENI0 U IIPU 3TOM OYAyT NPEBbI-
IIEHBI MPEIeNIbl 0OOPOHBI, TO B JAHHOM ClIy4ae 000pOHSIOIIEeCs U0 OyIeT MpUBJIe-
YEeHO K YrOJIOBHOM OTBETCTBEHHOCTH. B MHOM BapuaHTe, eciu 3aiura He OyIeT COOT-
BETCTBOBATh YCJIOBUSM MPABOMEPHOCTH, TO pean3alus npaBa Ha He00X0UMYI0 000-
POHY B TaKMX 0OCTOATENHCTBAX HEAOIYCTUMA.

Yacts 3 c1. 55 Koncruryuuu PO ycranaBiuBaeT, 4To paBa U CBOOOIbI YEIOBEKA
Y FpakJJaHWHA MOTYT OBITh OIpaHUYEHBI (PeAepabHBIM 3aKOHOM TOJIBKO B TOM Mepe,
B KaKOW 3TO HE0OXOUMO B LEJSAX 3aLUTHI IPAB U 3aKOHHBIX HHTEPECOB APYTUX JIUII.

Haunewm c toro, uro no ropuaudeckoit cuiie YK PO spisercs denepaibHbIM 3a-
KOHOM, CJIEJOBATEIbHO, OH MOKET OIPaHUYMTh IIpaBa U CBOOO/IbI YEJIOBEKA U IpaKia-
HUHA Ha TeppuTopuu Poccun. B ciydae ¢ HeoObxoaumon 000poHOM 3TO MPOSBIIsSETCA
B TOM, YTO OOOPOHSIOUIEECS JUIO BOPABE MPUUUHUTH BPEd 3A0POBBIO MW JUIIUTh
KU3HU nocAraroiiee Juio. CoOTBETCTBEHHO, 3akperuisis B CT. 37 YK P® BO3MOXKHOCTH
MPUYMHEHMS Bpeaa 00OPOHSIOMIMMCS JUIOM, 3aKOHOAATENIb OTPAHUYMBAET (JIMIIAET)
B [IpaBax nocsraress (HapylaeTcs NpaBo Ha KU3Hb U 310POBbE).

3akperuisis JaHHble TpeOOBaHMUs, TOCYIapCTBO CTPEMUTCSI MaKCUMaJIbHO obecrie-
YUTH OaJJaHC YaCTHBIX MHTEPECOB C yUETOM JICUCTBUS MPUHIUIA CIpaBeIMBOCTH. O1-
HAKO B IPaBOBOM JTUTEpaType He 0€3 OCHOBAHUS OTMEYAETCs, YTO HECMOTPSI Ha CTPEM-
JIEHUE 3aKOHOJATeNsl 00ECEeUnTh NApUTET B OXpPAaHE MHTEPECOB OOEUX CTOPOH KOH-
(baukTa 00opoHsIOIIEecs IO HAXOAUTCA B 00Jiee YA3BUMOM MPABOBOM IMOJIOKEHUN
BO BpPEMsI COBEpPIIEHUS MPOTUB HETO WK APYTUX JIML OOLIECTBEHHO OMACHOTO JIESIHHUSI,
TaK KaK IOCATAIONIEE JIMIO NPOTHUBOCTOUT JEUCTBUAM, KOTOpPBIE HANPABJIEHBI Ha
YCTpaHEHUs Bpeja, NPHYMHAEMOTO OOBEKTaM, OXPAHAEMBIM YIOJOBHBIM 3aKOHOM,
Hcexons n3 3T0r0, 3aKOHOAATENh YCTAHABIMBACT HWCKIIOUMUTEIBHBIE MOMEHTBI, IPH

! Autunos C. A. KOHCTHTYIIHOHHBIE OCHOBBI YTOJOBHO-TIPABOBOTO HHCTHTYTA HEOOXOAUMOM 060-
poHbl // AxTyanbHbIe Tpobiemsl poccuiickoro mpasa. 2010. Ne 1(14). C. 239.
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KOTOPBIX HE0OXoarMasi 000pOHa SIBJSETCS MPABOMEPHOM, JIJIsl TOTO YTOOKI B OOJIbIIIEH
Mepe 00eCTIeYnTh 3aIIUTy MPaB U 3aKOHHBIX MHTEPECOB 000POHSIOLIETOCs JIHIIA.

Jl5is TOrO0 9YTOOBI OATBEPAUTH BBHILICYTIOMSHYTOE MHEHUE, 0OpaTUMCSI K HOpME
YK PO, rae npeayCMOTPEHO, YTO COBEPIICHUE NMPECTYIUIEHNS TPU HAPYILIEHUU yCIO-
BUW TIPABOMEPHOCTH HEOOXOIUMOI OOpOHBI SIBISETCS OOCTOATEIHCTBOM, CMSTYal0-
UM HakazaHue (1. «ok» 4. 1 cT. 61 YK P®). Tak, HecMOTps Ha TO YTO JIUIIO COBEPIIIAET
IPECTYIUIEHUE, YTOJIOBHBIN 3aKOH NIPEAYCMATPUBAET JIJIsl HETO MPEUMYIIECTBO B BUJEC
CMSTYECHMS Haka3aHus. Takum oOpa3oM, 0OOPOHSIONIEECS JULO TAKKE MPUBJICKACTCS
K YTOJIOBHOM OTBETCTBEHHOCTH, HO B 0OJice MPUBUICTUPOBAHHBIX YCIOBHX (B IJIaHE
CMSTYCHUS HaKa3aHUs).

B oTnnume oT nepBoro cityvasi, KOria JIMILY JIUIIb CMITYal0T HaKa3aHUE 32 COBEP-
[IEHUE MPECTYIUICHUS, CIIEIYIOUME OCHOBAHUS OYyIyT MOJHOCTHIO MCKIIOYATh Mpe-
CTYIIHOCTB JIeSIHUS. B 4aCTHOCTH, 3aKOHOAATENIBHO 3aKPEIJIEHO, YTO YTOJIOBHAS OTBET-
CTBEHHOCTh HCKIJIIOYAETCSI, €CIM OOOPOHSIOIIEECs JUI0 HE OCO3HABAJIO M HE MOTIJIO
OCO3HaBaTh OTCYTCTBUE MOCATATEILCTBA B TOM Clly4ae, €ClIM 0OCTaHOBKa JaBaja OC-
HOBaHMsI 110J1araTh, YTO COBEPIIACTCS pealbHOE OOIIECTBEHHO OMACHOE MOCSTaTeNb-
CTBO. B yka3aHHOM cilydae Takyke IPUOPUTET OTIACTCSI HHTEpECaM 0OOPOHSIOIErocs
JMLA, TOTOMY YTO JIOIIyCKaeTCs MPUYMHEHUE BPEIa MOCATAIOIEMY JIUIY B CUTYAlHH,
KOI'/Ia B IECTBUTENIBHOCTH MOCATATENBCTBA HE OBLIO WIIM K€ OOIIECTBEHHO OMAacHOe
MTOCATATEIBCTBO YKE 3aBEPIIMIIOCH.

Crout ormetuth M no3unuio Ilnenyma BepxosHoro Cyna P®, xkoTopsiii mosc-
HSIET, YTO MPaBO Ha HEOOXOIMMYH0 OOOPOHY IPOJOIKAET JEHCTBOBATH TPH OKOHYEH-
HOM TIOCSITaTEIbCTBE, €CIH, UCXOS U3 00CTOSITENBCTB, 1151 OOOPOHSBIIETOCS JTUIA HE
OBLJT SICEH MOMEHT €r0 OKOHYAHMSI, ¥ JIMLIO OLIMOOYHO MOJIaraio, 4To MOCATraTesIbCTBO
npogomkaerca’. «Cnaboe» IPHANYECKOE HOI0KEHHE 000POHAIONIETOCS JIULA B IaH-
HOM CJIy4yae KOMIEHCUPYETCS TEM, UYTO MPH HAJIUYUHU OOBEKTUBHBIX OOCTOATENHCTB
JOITyCKAeTCsl IPUMEHEHHE 0OOPOHBI.

[TonBoas UTOTHU, OTMETUM, YTO UHCTUTYT HEOOXOAUMON OOOPOHBI SIBJISIETCS MPO-
SIBJICHMEM CaMO3alluThl, KoTopas 3akperuieHa B Koncturyuuu PO. Ero npasosas npu-
poaa ompezaeneHa KOHCTUTYLIMOHHBIMU HOPMAaMH, KOTOPBIE OTPa)aroT IIPaBO YEIIO-
BEKa M IpakJIaHMHA HA 3alIUTy IpaB U CBOOO JIFOOBIMU CITIOCOOAMHU, HE 3arpenieH-
HBIMH 3aKOHOM, 3alPeIaloT HapyIlIeHue IpaB U CBOOO TPEThUX JIML], a TAKXKE JAOIYyC-
KaloT UX MPaBOMEPHOE OrpaHuueHue. Kpome Toro, B yroJJoBHO-IIpaBOBOM UHCTUTYTE
HE00X0UMOM 000POHBI HHTEPECH TMYHOCTH OOOPOHSIOIIETOCS JIUIA SBJISIOTCS Mep-
BUYHBIMH 10 OTHOLIEHUIO K HHTEPECAM HaIlaIatolIero, YTO NPOSBIISIETCSA B YCTABJIEH-
HBIX 3aKOHOJIaTEJIEM MPAaBUIIAX.

1 O npumenennn cymamu 3ak0oHOJATENLCTBA O HEOOXOAMMOM 0GOPOHE M NMPUYMHEHHU Bpeaa TpH
3a/IepKaHUM JINIIA, COBEPIIMUBIIETO NMPECTyTUieHue: moctanoBieHue [Ineayma Bepxosroro Cyma PO
o1 27.09.2012 Ne 19 (pen. ot 31.05.2022) // CIIC Koncynsrantltoc.
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®OPMHUPOBAHUE COBETCKON MOJIEJIN ®EJEPAJIU3MA

A.K. Heanuenxo, cmyoenm
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuarn)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

Hayunwiii pyxosooumeis

Jlobau /I.B., kanoudam opuouueckux HayK
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuarn)
Yuusepcumema npoxypamypul Poccuiickoii @edepayuu

Poccust Bcera Oblia 0OIMPHBIM TOCYAApPCTBEHHBIM 00Pa30BAHUEM CO CIOKHBIM
ATHUYECKUM COCTABOM HACEJIEHUSI, COCTABJISBIIIME €T0 HAPOAbl HAXOAUIUCH HA PA3HOM
YPOBHE TOCYJAPCTBEHHOTO M MOJMTUYECKOTO pa3Butusi. [loatomy Bompoc o mydiei
MOJIEN TePPUTOPHATBHON opranu3anuu ¢ Hadana XIX B. B Poccuiickoil umnepuu
CTOSUT OYEHBb OCTPO. BriepBbie 3TO OBLIO SICHO MOCTE U3YUYEHUS MEPBhIX AIbTEPHATHB-
HBIX KOHCTUTYIIMOHHBIX MPOEKTOB, MOJTOTOBIEHHBIX AeKaOpuctamu — U Pycckas
IIpaBna IlaBna Ilecrens, u Konctutyuus Hukutel MuxankoBa npeajiaraii U3MEHHUTD
dbopmy rocygapcTBeHHOTO ycTpoiictBa Poccun Ha eneparuio.

B 10 xe Bpems, odunnansHas Biaacth Poccuiickoi MMIIEpUM CTpEMUIach CoXpa-
HUThH YHUTAPHOE YCTPOMCTBO U OTpulaia (hefepaliiio, HECMOTPSI Ha OOIIMPHOCTh TEPPU-
topuu. [1o ee MHEHUIO, HAPO/IbI, TPOKUBABIIME HA TeppUTOpUH PycH, a BocneaCTBUN U
Poccun, uCKOHHO OBUTH CKJIOHHBI K COBMECTHOMY COCYIIIECTBOBAHUIO C JPYTUMHU HapO-
namu: «Bce momu enuHO cyTh y Bora —  Tatapsl, M HEMIBI, X IPOUYKE S3bIIN» .

Hacrosmas myOnukanust iMena neiablo U3yduTh mpoiiece GopMUpoBaHUs COBET-
CKOM MoJienu (dhenepaanzma, IpPOXOAUBIINN B IIEPBBIC TOAbI COBETCKOM BIIACTH.

HanmonanbHelii Boripoc B Poccuiickoil nmmiepun Ha pyoexe XIX — Hauane XX BB.
CTOSUI C OOJIBILIOM OCTPOTOM, OH ABWJICS OJHO M3 MPUYMH PEBOJIIOLUH, TPUBEALIEH
B UTOT'€ UMIIEPUIO K KpylIeHUI0. CI0KHBIN HAallMOHAIBHBIA COCTaB, MOJTUKOH(PECCHO-
HaJIbHOCTh W 3HAYUTEJBHBIN pazMep TEPPUTOPUU MPENSATCTBOBAIU A(DPEKTUBHOMY
YIIPABJIEHUIO CTPAHOM U3 €JUHOIO LIEHTPA, HHTEPECHI PA3JINYHBIX 3EMEJIb OCTABAIUCH
HEYJIOBJIIETBOPEHHBIMU. BCe 3T0 yCUIMBaIo NpOTUBOPEUYUS MEXAY LEHTPAIBHOM BJa-
CTBIO M TEPPUTOPUSMHU. J|OCTATOYHO CKa3aTh, YTO KOTJA B XOJI€ IEPBOU PYCCKOM pe-
BOJIIOIIMU OBLJIO JICTAJIM30BAHO MPABO HA MOJUTHUYECKOE 00BEIUHEHUE, B CTPaHE BO3-
HUKJIO OKOJIO CTa MOJUTHYECKUX MAapTUM U COI30B, U3 KOTOPBIX JIMIIb MSATHAALATH
ohOpPMUIINCh KaK IIEHTPAIM30BaHHBIC B TpeJAeiiaX BCEH CTpaHbl, a OCTaBIIUECS

! T'aBpunos P. B. UcTopudeckne NpeanockuIky (BeepaTHBHOTO YCTPOCTBA coBpeMeHHoi Poccun //
Bectuux Huwxeroponckoro yuusepcurera uM. H. W. Jlo6aueBckoro. 2016. Ne 1. C. 116.
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BOCEMBJIECAT OBUTM PErHMOHAJIBHBIMU, CO 3HAUUTEIBHBIM 3JIEMEHTOM HallMOHATUCTH-
YECKHUX HACTPOECHUI. DTO CBUIETEIHCTBOBAJIO O 3HAUUTEIbHOM MOJUTUYECKOM HeOIa-
TOMOJIYYHH TPOBOAMMON HAIMOHAIBHOM MOJUTHKOM.

Criocob6oM Mpeo0JaeHNs ATOr0 MPOTUBOPEUHs OblIa MOIBITKA BHEAPEHUS Haval
MOJUTUYECKON aBTOHOMHOCTM HAlMOHAJIBHBIX OKpauH B Xoje peBomounu 1917 r.
Kak nmucana A.C. Mopo3oBa: « ABTOHOMUS ObL1a HEU30EKHOM TU1aToM 3a OecnpeleeHT-
HOE pacIlIMpPEeHre IPaHuI] FOCy1apCcTBa, CHOCOO0M MOIeP KaHUs CTAOMITLHOCTH U JIOSITh-
HOCTH HOBBIX YacTel cTpaHb»!. B X071€ OTpsACEHNI PEBOIIOLMHI U TPaYKIAHCKON BOMHBI
HaIMOHAJILHOE CaMOCO3HaHKEe Hapo10B Poccuiickoit uMmnepuu eiie 00s1ee yCUIIoCh.

BosnbiieBuky npupaBaiu 00JblIO€ BHUMAaHUE HAIIMOHATLHOMY BOIIPOCY, B 4acT-
HOCTH, B IIPOTPaMM€ MX TApTUH OBLT IEJIbIA pa3zell, MOCBSIICHHBIH HAIIMOHATLHOMY
BoIpocy. UToObl MpHUBIIEYh HAa CBOIO CTOPOHY HACEJIEHHE HAIMOHAJIBHBIX OKpPauH,
B fiekabpe 1917 r. 6onpiieBuky npuHsiau Jleknapanuio npas HapooB Poccuu, mpo-
BO3IVIACHMBUIYIO IIPABO HALMK HA CaMOOIIPENEIIEHUE BIUIOTH 10 BBIXOJA U3 POCCHUM-
CKOTO TOCYAapcTBaZ. DTO MPUBENO K TOMY, YTO B X0j¢ ['paXkJaHCKOM BOMHBI LIEIIbII
PSI TEPPUTOPHN OBIBILIEH UMIIEPUU BBIILIN U3 COCTaBa €UHOTO rOCyJapCcTBa U Mpo-
BO3IJIACUIIM CBOIO HE3aBUCUMOCTH®.

Crout 3aMeTuTh, uto nocie [lepBoit MUPOBON BOIHBI CXOXKHE COOBITHS MPOUC-
XOJIWJIA BO MHOTHX cTpaHax EBponsl. Tak, mocne pacrnana ABctpo-Benrepckon umrie-
puu, B HosiOpe 1918 r. Ob1a yupexaeHa ABcrpuiickas PecryOnuka ¢ deaepatuBHom
dopmoii rocynapcrsa’.

OmnacHocTh MONMHOTO pasBaia Poccum mpepomnpenenuiaa CMEHY OpPUEHTHPOB,
HeoOxoanMa Obljla HOBas TOJIMTUYECKas TuiatgopMa Jijisi 00beIMHEeHUsI, HOBAsl UJ€0-
JIOTHS, CITAYMBAOLIAs JIFOAEH. « BpeMeHHbIe TPAaBUTEIBCTBA» HE CMOTJINA IIPEIJIOKUTD
HapoJly MoAOOHYIO UCI0, HO OOJBIIEBUKAM y1aJlOCh BOCCTAHOBUTD OBLJIOE TEPPUTO-
pHaJIbHOE €IMHCTBO IOCYIapCTBA: BO-TIEPBBIX, OHU «PA30PYKUIN» PYCCKYIO BEIUKO-
JEp>KaBHYI0, HAIIMOHAIMCTUYECKYIO HJICH0; BO-BTOPBIX, OCTAHOBUJIM HALIMOHAJIbHbBIC
JIBMKEHUS Ha OKpanHax, MPeJIJIOKUB HICt0 defiepaliii paBHBIX HAPOJIOB, T.K. pacaj
CTpaHBI BEIHYAUI OBl UX UCKATh Apyrue (JOPMBI yCTPOWCTBA rOCy 1apcTBa’.

! Mopososa A. C. Uctoxu denepanusma B Poccun. CTaHOBJIEHHE COBPEMEHHON MOJIENH TOCYAap-
CTBEHHOTO yIpaBJICHUS: HICTOPUKO-TIPaBoBoil ananus // Poccuiickas rocturus. 2015. Ne 8. C. 3.

2 [Tanmamapuyk A. B. UcTopruecknii actiekT mpobaeM coBeTckoro denepanisma // Hayunslii BeCTHHK
Kpbima. 2020. Ne 1(24). C. 3.

% Illep6ax A. H. VicTopusi cOBETCKO# HAIMOHATHHOM MOIUTHKH: Kodebanns MasTauka? // TTomuTtn-
yeckas Hayka. 2016. Ne 1. C. 103.

4 Kakutenamsum M. M. Unen poccuiickoro denepammsma B Korcrutymms PCOCP 1918 rona B kKoH-
TEKCTe COBPEMEHHBIX MpobieM // icTopruko-mipaBoBbie poOiaeMbl: HOBBIN pakypc. 2018. Ne3. C. 88.

® Tumodeesa A. A. denepannsm B HCTOPUHU COBETCKOi Poccun: sTamsl u utorn // Bantuiickuii ry-
MaHuTapHbIi xypHai. 2017. Ne 3 (20). C. 359.
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Jlo3yHr camoonpeaeneHus Haluil (BMeCTe ¢ OTMEHOW MOHApXWHU, OTACICHHEM
LIEPKBU OT TOCYAapCTBa M arpapHbIMU pedopmMamu) paccMaTpUBaICsS Kak COCTaBHas
9acTh JEMOKPATHUECKUX MPe0Opa30BaHMM, KOTOPBIEC TOJDKHBI OBLITN TIPEAIISCTBOBATh
COIMATUCTUYECKUM. BOJBIIIEBUKY HE MHUITUUPOBAIIN, HO ¥ HE MPUBETCTBOBAJIHA OT/IC-
JeHue HapoHocTel ot Poccuu, HO cunTany, 94To Mo 100HOE MPaBO HEOOXOAUMO OBLIIO
BBECTH.

Jlenun nomuepkuBai: «Mbl 32 aBTOHOMUIO JIJIsl BCEX YacTe, MbI 3a IPaBO HA OT-
nenenue (a He 3a oTaeNeHue Beex!). ABTOHOMUS €CTh Halll IJIaH YCTPOUCTBa JJIEMOKpa-
TUYeCcKoro rocyaapcrsa. Otaenenue BoBce He Haml miaH. OTaeneHre Mbl BOBCE HE
npornoseayeM. B o0miem, Mbl poTuB otaeneHus. Ho Mbl cTonM 3a mpaBo Ha OTAeNe-
HUE BBUJY YEPHOCOTEHHOTO BEIMKOPYCCKOTO HAIMOHAIM3Ma, KOTOPBIN TaK HCIIOra-
HUJI JIETI0 HAIMOHAJIBHOTO COKUTENIBCTBA, YTO MHOT 1A OOJIBIIIE CBSI3U MOIYIHTCS TTOCIE
CBOGOHOIO OTAENEH s ! )™,

B 1917-1918 rr. pa3usie Hapobl OBbIBIIEH UMIIEpUn CHOPMHUPOBATIU CBOHU COO-
CTBEHHBIE HallMOHAIBHBIE TOCYIaPCTBA, U (Peepaan3M NpeacTaBal Kak mar K 00beau-
HEHHI0, B KOTOpoit Poccust urpana Beayuiyto poib. He MeHee BaKHBIM 0Ka3aj10ch U TO,
YTO COBETCKHM (heepanu3M BO MHOTOM OTIHYAJCSA OT defepann3ma B OypKyazHOM
MIPEICTABJICHUH, TaK KaK JaK€ B CAaMOU MapTUX OOJIBIIIEBUKH OTKA3bIBAIMCH BHEAPATH
o0y Gopmy denepanuzanuu. Takum oOpasom, denepannsm ObuT ckopee de-jure,
Hexenu de-facto, Benb apMus U MOJUTHYECKAs MOJUIIMS TAKKE OCTABAIUCH JKECTKO
[EHTPAIU30BAaHHBIMU CTPYKTYpPaMH, HE TOBOPS O JIPYTUX CTPYKTYpax, KOTOPbIE MOJ-
YUHSUTUCH LICHTPY.

Taxkum 00pa3om, B YCIOBUSIX pasiiajia HAIMOHAIBLHBIX OTHOIIEHHUI BHYTpU Poccun
OOJTBIIIEBIKAM YAAJIOCh IPEAJIOKUTH UICI0, KOTOpasi ObI CIUIOTHIIA BCEX BOSAMHO, — HICHO
HalMoHaNBHON (emeparym. HarponanbHasi MOJMTHKA KOMMYHHCTOB COJICHCTBOBAJIA
MObEMY HAlIMOHAIBHOTO CAaMOCO3HAHHUS HAPOJHOCTEHN M STHUIECKUX TPYIIT, HACEISABIINX
OBIBIIIYIO MMIIEPHIO, 9TO, B CBOIO ouepesib, 3actaBmio Poccuro — u Coerckuii Coro3 —
crath deneparuei (XoTs Obl FOPUANYECKH), a (Peepaii3M OCTaBAJICS BKHEHIIIMM Orpa-
HUYUTETIEM, TPETSATCTBYIONIMM KOHIIEHTPAIIUY BIIACTH B OJTHUX PyKaX.

! Cenpmas (Ampensckas) Beepoccuiickas kondeperntms PCJIPIT (GombmeBHKoB). ITIpoTOKOMEL
Mocksa, 1958. C. 227.
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MMPOBJEMbBbI ®DOMUPOBAHUS
IMPABOCO3HAHUS MOJIOJEXKH
B COBPEMEHHOM POCCHUHU

B.b. Henuesa, cmyoenm
Braousocmoxckuii punuan
Poccutickot mamodcennou akaoemuu

Hayunwtii pyxosooumes

Jlaspuk JI.A., kanouoam ucmopuueckux HayK, O0ueHm
Braousocmoxckuti gpunuan

Poccuiickoii mamoosicennou akaoemuu

[IpaBoco3HaHue HapsAIy C MOHATHSIMH IMPABO, MPABOBas KyJIbTypa M IPaBOBOE
BOCIIUTaHUE, TPUHAIJIEKUT K YUCITy HauboJiee BaKHbIX KaTeropuil puinocodcko-mnpa-
BOBOM HAyKH, aKTyaJIbHOCTh KOTOPBIX CYLIECTBEHHO BO3PACTAECT B HACTOAILEE BPEMSI.

«IIpaBOoCO3HaHME — 3TO COBOKYITHOCTB IIPEJICTABICHUI U YyBCTB, B3IVIA0B U 3MO-
L1, OLICHOK 1 YCTAHOBOK, BBIPAXKAIOIINX OTHOIIECHHUE JIFOACH K ICHCTBYIOILEMY WIIN JKe-
JlaeMOMy TpaBy».

Ponb mpaBoco3HaHMUS JOCTATOYHO BBICOKA, HOCKOJIBKY OHO BBICTYIIAET B KAUECTBE
BAKHOTO 3JIEMEHTA B3aUMOJIEUCTBHS rocyjaapcTBa v odmectBa. OHO cocoOCTBYyET
MO/JIEP>KAaHUI0 BBICOKOTO YPOBHSI pE€alM3alliK MPaBOBbIX HOPM, CO3JaBAEMbIX I'OCY-
JapCTBOM JJIsl o0ecriedeHns: Oe30MacHOCTH 00IEeCTBa B LIEJIOM, a TaKKe OTIEIbHbBIX
cdep NesITeTbHOCTH TPaXaaH.

YpoBeHb IPAaBOCO3HAHUS HACEIEHUS HAIPSIMYIO BIMSAET HAa pealn3alydio Mpasa
B F'OCYJIapCTBE, IIOCKOJIBKY YEM BBILIE YPOBEHb IIPABOCO3HAHUS IPAXK/IAH, TEM TOUHEE
1 B 0oJiee MOJIHOM Mepe UCHOTHAIOTCS MPEANUCAaHUs TPABOBLIX HOPM.

PaccmarpuBas mpaBoCO3HaHUE COBPEMEHHOM MOJIOAEKH, OTMETUM, YTO €MY B O0JIb-
II0M Mepe CBOMCTBEHHBI Ae(OopMallK B CHITy BO3pacTa U HEOCTATOYHOI'O 5KM3HEHHOT'O
OIIBITA.

OcHOBHBIMU BUAaMHU JieopMaliui MPaBOCO3HAHUS MOJIOAEKHU SBIISIOTCA:

1) npaBoOBO# HICATH3M, 3aKTFOYAIOLIUICS B YCTOWYMBOM MHEHUH O TOM, YTO JIIO-
Oble MpoOIeMBbl 00IIECTBA PEUIAIOTCS U3aHUEM HOBOTO 3aKOHA;

2) MPaBOBO# PaIMOHAIN3M, CYMTAIONIMIA TPABO JIMIIL OJHUM M3 CPEICTB yIIyd-
IIUTh COLIMATIbHYIO OpTraHU3alMI0 OOUIECTBA,;

3) mpaBoBas mpodaHalys SBISETCS yCTAHOBKOW, MPUHIDKAIONICH 3HAYCHHE
npaBa. MoJjojplie 104, pa3aeisiolue 3TOT CTEPEOTHII, CYUTAIOT, YTO COBPEMEHHOE

! Cycnun 3. B. Teopus rocynapcrsa u npaa: yuebHoe nocodue. CI16., 2018. C. 120.
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IPaBO «OTOPBAJIOCHY OT peaJbHBIX MPOOJIEM OOIIECTBA, OHO CTAJIO0 YPE3MEPHO CIIOXK-
HBIM ¥ HeTIPUMECHHUMBIM;

4) npaBoBO¥ MH(MDAHTHIM3M TPAKTYeT MPaBo, KaK HEYTO, HMEIOIIIEe 110 OTHOIIIE-
HUIO K MHAWBUAY BHEIITHUHA XapakTep, U UM JOJDKHBI 3aHUMATHCS TOJIBKO Mpodeccro-
HaJIbHBIE IOPUCTHI, @ UHIUBUTyIbHOE 3HAKOMCTBO C [TIPABOM MOYKHO OTPAHUYUTH U3Y-
YeHUEM IpaB ¥ cBOOO;

5) npaBoOBO# HUTHJIM3M HE TPOCTO CTABUT I0]] COMHEHHUE IIEHHOCTh MIPaBa, a IMoJI-
HOCTBIO €T0 OTPHUIIAET, T0Ka3bIBasi HECIIOCOOHOCThH MpaBa 3allUTUTh JIUYHOCTH B CO-
BPEMEHHBIX YCIIOBHSIX.

Ha namr B3rmsin, Hanbosee paciupocTpaHeHHBIME (hOpMaMu MPOSIBIICHUS aedop-
Malliy TPABOCO3HAHMS COBPEMEHHON MOJIO/ICKHU SIBJISIOTCS MPABOBOM MH(MAHTUIN3M
Y TIPABOBOW HUTHIIH3M.

dopMHUpOBaHUE MPABOCO3HAHUS OCYIIECTBISIETCS B MPOIIECCE MPABOBOTO BOCITH-
taHus. Cpeau areHTOB, OKa3bIBAIOIINX BO3JEHCTBHE Ha (hOpMUpOBaHHUE MTPABOCO3HA-
HUS, CIeAyeT Ha3BaTh CEMBIO, KOy, TOCYIapCTBO, a Takke ceTh « IHTepHET», Teme-
BUJICHUE, KUHEMaTorpad.

Bo-niepBbIX, CTOUT OTMETHUTD, YTO IEPBUYHOE TPABOBOE BOCIIUTAHUE HAUYMHACTCS
B CEMbE, IJIE POJUTEIHN OOBSCHSIIOT peOEHKY MPOCTHIM A3BIKOM, YTO Pa3peIIeHo Je-
JaTh, a YTO HENb3s1. IMeHHO B ceMbe (hOpMHPYIOTCS MTEPBHIE TPEICTABICHHUS O TIPaBe.

Bo-BTOpBIX, IITKOIa OCYIIECTBIIACT AaJIbHEHIIICEe (hOPMUPOBAHNUE TIPABOCO3HAHUSI.
N3yuenune B MIKOJIE TAaKUX JUCIHUIUIMH KaK MTPaBOBECHUE, 00IIECTBO3ZHAHKE JACT IMO/-
POCTKY TMpejAcTaBieHre 00 00IIecTBe, rocyAapcTBe, O MpaBax JMYHOCTH. B mikose
MPOBOJIATCS KJIACCHBIC YacChl, HA KOTOPBIX YYEHUKH BCTPEUAIOTCS C JOKHOCTHBIMU
auraMu. B Xxoie moto0HBIX MEPONIPUATHI MTKOJIBHUKHA MOTYT 33/1aTh HHTEPECYIOITHIEC
UX BOMPOCHI, KaCAIOIINECsS 3aKOHA, TTPaBUJI IOPOYKHOTO JIBMKCHHUS, MpaBax peOCHKa.

OcoOyro pons B pOpMUPOBAHUHU MPABOCO3HAHUS UTPAET rocyaapcTBo. Hampu-
Mmep, Yka3 [Ipesuaenta 06 «OcHOBax rocyiapcTBeHHOM MOMUTHKU Poccuiickoit dee-
paiuu B cepe pa3BUTHS TPABOBOM TPaMOTHOCTH W TPABOCO3HAHUS TPAXKIAH»
(yrB. Ilpesumentom Poccumiickoit ®enepanuu 28.04.2011 Nellp-1168)L, xoropsiii
OTIpeeII IPUHIIUIIBI, OCHOBHBIC HAMPABICHUS W COJEPKaHHWE TOJUTHKU B cepe
Pa3BUTHS TIPABOBOM IPAMOTHOCTH M MPABOCO3HAHUSI TPaK]IaH.

Ha mam B3ruis1, HeManoBakHOE BIMSHUE Ha (POPMUPOBAHUE MPABOCO3HAHUS MO-
JIOJIeKU OKa3bIBACT BHEIIHS CPelia, @ UMEHHO COIMAJIbHBIE CETH, MHTEPHET, KHHEMa-
Torpad, «pOMAHTH3UPYIOIINE» KPUMUHAIBHYIO ICSITEIIBHOCTh, YTO CIOCOOCTBYET pa3-
BUTHIO IIPAaBOBOTO HUTHIM3MA M POCTY YPOBHS PECTYITHOCTHZ,

! OcnossI rocynapcrsennoii nonutuku Poccuiickoii denepanuu B chepe pasBUTHS IIPaBOBOii Ipa-
MOTHOCTH U NpaBoco3HaHus rpaxaad (yTB. [Ipesugentom PO 28.04.2011 Nellp-1168) // CIIC Kon-
cysbTanTllimroc.

2 bankosas B. I'., Kypmac I1. 1. Oco6eHHOCTH MpaBOCO3HAHHS MOIOJIEKHU B COBpeMeHHOi Poccun //
Bomnpocs! poccuiickoro u MmexayHapogHoro npasa. 2022 Ne SA. C. 19-20.
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ITpocmotp Takux ¢puibMOB, Kak «bpary, «bymep», «bpuraga» naryOHo BiIuseT Ha
HEOKpeIIiee CO3HaHUE TMOJIPOCTKOB, KOTOPBIE B OyAyIIeM MOTYT MOAPAXaTh IeposiM
mro6oumMbIx GubMoB. Tak ke ceTh «HTepHeT» OKa3bIBaeT JECTPYKTUBHOE BIUSHUE HA
dbopMupoBaHHe MPABOCO3HAHUS, TOCKOJIbKY B OOJIBITMHCTBE HH()OPMAITMOHHBIX UCTOY-
HUKOB IyOJIMKYETCsI HE TOJBKO HEIOCTOBEpHAsi, HO U c(anbcuduupoBaHHast HUHPOp-
Mallysl, JOCTOBEPHOCTb KOTOPOH BpsAJI JIM OyIE€T MPOBEPSATHCS MOJIb30BATEISAMH.

Bce 310 npuBOAXT K TOMY, YTO MOJIOJIBIE JIFO/IM HAYMHAIOT HEYBAKUTEIBHO OTHO-
CHUTKCSI K TPaBY, 3aKOHY, Y HUX (POpMHUpPYETCSt OTPUIIAHKE PABOBBIX HOPM HITH UX UTHO-
pupoBanue. Hanbosnee yacto BcTpeyarommmucs GopMamMu MposiBICHUS TPABOBOTO HUTHU-
JAU3Ma MOJIOAOIO IOKOJIEHHsl SIBIISIETCS BaHAAIM3M, YIOTPEOJIEHHME HApKOTUYECKUX
CPEZICTB, SKCTPEMU3M, & TAK)KE PACIIUTHE CIIUPTHBIX HAITUTKOB B OOILIIECTBEHHBIX MECTAX.

B cetu «MHTEpHET)» CylIeCTBYET Takas TOProBas IJIOIAKa, Kak «JlapkHeT», T1ie
00011 XKeNnaronuruil MOXKET HEJIErajlbHO MPUOOPECTH TOBAPHI U BEILIECTBA, 3aMpElIeH-
HbIE K IPOJaXKe Ha TeppuTOpun Poccuu, Takne Kak HAPKOTUYECKUE CPEICTBA pa3iny-
HOTO MPOMCXOXKIEHUS, OPY’KHE, B3pbIBUATHIE BEILECTBA W B3PBIBHBIE YCTPOWCTBA.
[IpocroTra mpuoOpereHuss MOJOOHBIX TOBApOB CHOCOOCTBYET PACIHpOCTPAHEHUIO U
IIPOJIaYKe HAPKOTUYECKUX BEIIECTB CPEIN MOJIOJEKH, & TAKKE BOBJICUEHUIO MOJIOIBIX
J0JIel B MOATOTOBKY M MPOBEEHUE TEPPOPUCTHUECKUX AKTOB.

[ToaBOS UTOT BBIIECKA3aHHOMY, MOKHO CAENaTh BBIBOJ, YTO OOJBIIMHCTBO CO-
nuaneHbIX cereir, CMMU, a taxxe pasnuunbie «HTEpHET» -TIIaTPOPMBI MOTYT OKa3bl-
BaTh HETaTUBHOE BIUSHUE HA HEOKPEIIIEE IPABOCO3HAHNE MOJIOJOTO MOKOJICHNUS, 3a-
KJIaJbIBas B HETO HEINPaBWIbHBIC JKU3HEHHBIE YCTAaHOBKH, YTO CIIOCOOCTBYET pa3BH-
THIO U YKOPEHEHUIO ITPaBOBOT0 HUTHIIN3MA.

B xone pa®oTel HaMu ObLT MPOBEAEH ONPOC CTYJIEHTOB BiaanBocTOKCKOTO (u-
nuana Poccniickoi TaMOKEHHOM akaJeMuu. B aHkeTHpOBaHUM NPUHSAIM ydacTthe 126
cTylleHTOB (hunuana. Lenpro onpoca SBiIsIOCh BBISIBIEHUE YPOBHS MIPABOBOM IpaMoT-
HOCTHU CTYJECHTOB. B KauecTBe CpaBHUTENBHOMN rpyNIIbl HAMH OBLIIN UCIIOJIb30BaHbI pe-
3yJbTaThl onpoca 392 yyammuxcs 8—11 kmaccoB 00pa3oBaTelIbHBIX OpraHu3aluii Mar-
JIara4uHCKOro paiiona AMypckoi o6mactu?,

Ha Bonpoc «Kak BbI olieHUBaeTe CBOM YPOBEHBb IPABOBOM rpaMOTHOCTH ?» 65,1%
CTyAeHTOB U 64,5% IIKOJBbHUKOB OTBETWJIM, YTO CYUTAIOT YPOBEHb CBOEH NMPAaBOBOMU
I'PaMOTHOCTH XOPOIIUM. DTO CBUETEILCTBYET 00 aJIeKBaTHOU OIIEHKE COOCTBEHHOTO
YPOBHSI IPaBOBOM I'PaMOTHOCTH.

B xone onpoca 66110 BbIsiBIEHO, 4TO 91,9% mikonbHUKOB U 88,9% CTynEeHTOB
3HAIOT O CBOMX IpaBax. Tak, o mpase Ha oOpa3zoBaHue 3HatOT 96% cTynentoB u 77,6%
IIKOJIbHUKOB, O MpaBe Ha *u3Hb 3HAOT 94,4% cTyneHtoB u 81,4% MIKOJILHUKOB, O
rpaBe Ha CBOOOTY 3HAIOT 86,5% cTyeHTOB U 75,5% HIKOJBLHUKOB.

! Amanms ankeTupoBanus «YpoBeHb MPaBOBOi TpaMOTHOCTH moapocTkos». URL: https://obrmag-
dagachi.siteedu.ru/media/sub/1849/files/analiz-anketirovaniya.pdf?ysclid=Iglyvxdypt809006287.
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ITpu orBete Ha Bonpoc «CoBepiinian Obl Bbl PaBOHAPYILIEHUE, €CIIU Obl 3HAJIN,
YTO HaKazaHue He nocieayetr?» 54,8% ctyneHToB u 61% MIKOJIBHUKOB OTBETHUIIN, YTO
HUKOTJIa Obl HE COBEPIIWIM MpaBoHapylieHue. B to xe Bpems 23,8% cryaeHTOB u
18,6% MIKOILHUKOB OTBETUJIIN, YTO COBEPIIMIIM ObI TpaBOHapyLIeHue. Takoi BICOKUN
MIPOLIEHT CPEJIN OMPOILIEHHBIX CTYIEHTOB TOBOPUT O HATMYMHU KPUMHHAJIBHBIX HAKJIOH-
HOCTEW, BBI3BAHHBIX PA3BUTHEM IIPABOBOI'O HUTHIIM3MA.

B xoze ornpoca Mbl BBISIBWIN, YTO Pa3roBOPbI ONPOLIEHHBIX U UX POIUTEIEH HA
TEMY IIPAaBOBOM I'PAMOTHOCTH IPOXOAAT JOCTATOYHO penko. Tak, Tonbko 13,5% cry-
JEHTOB U 23% MIKOJbHUKOB YaCTO Pa3roBapuBalOT C pOAUTEISIMU, U3PEIKa TAKUE Pa3-
rOBOpBI NpoucXo AT y 57,1% ctynentoB u 58,9% MIKOJBHUKOB, U HUKOTJA HE pa3ro-
BApUBAIOT O IpaBe ¢ poautessiMu 29,4% crynentoB u 18,1% mkonbHUKOB. Pe3ynb-
TaThl FTOBOPSAT O TOM, YTO Ha TAHHBIA MOMEHT CEMbS HEJOCTATOUYHO YENSIET BHUMAaHHUE
IIPAaBOBOMY BOCIIMTAHMIO KAK IIKOJIBHUKOB, TaK U CTYACHTOB, YTO BEAET K HU3KOMY
YPOBHIO IPaBOBOM I'PaMOTHOCTH.

[TogBoas UTOr BCEMY BBIIECKAa3aHHOMY, MOXKHO CJII€JaTh BBIBOJ, YTO B COBpE-
MEHHBIX YCJIOBUAX MPABOCO3HAHUE MOJIOJICKH MOABEPracTCsl CUIbHON AedopmMaiuu.
Ha nam B3rsin 1ist popMupoBaHUs BBICOKOTO YPOBHSI TPABOCO3HAHUS MOJIOJIEHKH CIie-
IyeT pa3padoTaTh KOMIUIEKCHBIM MOAXOJ K MPaBOBOMY BOCIIMTAHHIO, KOTOPBIM OCY-
HIECTBJISUICS ObI B IOJIHOM MEpE KakK B CEMbE, TaK U B IIKOJIaX U By3aX.

[To HamieMy MHEHHUIO, POJUTENISIM CTOUT OOJIbIIE YENIATh BHUMAaHUE IPABOBOMY
BOCIIUTAHUIO TIOJPACTAIOLIETO MOKOJIEHUS, Yallle TOBOPUTH C peOEHKOM O €ro mpaBax
U 00s13aHHOCTAX. B 1IKONax M By3axX JIOJDKHBI BBOJUTHCS JIOTMOJIHUTEIbHBIE (POPMBI
IIPAaBOBOT'O BOCIIMTAHMSI, IPABOBBIE AUCLUIUIMHBI U IPOBOJUTECS Pa3IMUHBIE MEPO-
MpUSATHUS, HANpPABICHHBIE HA MOBBIINICHHE MPaBOBOM IpaMOTHOCTH ywammxcs. Ilo-
CKOJIbKY MH(OPMAIIMOHHOE TOJI€ UTPaeT BaXKHYIO POJib B KU3HU MoJoaexu, CMU
Y COLMAJIbHBIE CETU OJKHBI BHUMATEIbHO OTHOCUTHCS K MaTepHally, KOTOPbIN Ipe-
MOJIHOCUTBCS TPpaKAaHaM, U HECTU OTBETCTBEHHOCTb 3a €ro IMyOJIMKALIHIO.
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®OPMA MPABJIEHUSI COBPEMEHHOM POCCHUU:
JUCKYCCHUOHHBIE ACIIEKTbI

M.A. Kymac, cmyoenm
Braousocmoxckuti gpunuan
Poccuiickoti mamoowcennou akademuu

Hayunwtii pyxosooumes

Jlaspuk JI.A., kanouoam ucmopuueckux HayK, 00ueHm
Braousocmoxckuii punuan

Poccuiickoti mamoorcennou akademuu

Bormpoc o pazHoBuHOCTH pecnyOiukaHckoil Gpopmbl mpaBieHust B Poccuiickoit
denepanyu 3acay’KUBaeT 0COOOT0 BHUMaHUS, MOTOMY Kak OT CIioco0a OpraHu3aIuu
BBICIIIEN T'OCYJApPCTBEHHOM BJIACTH, IPUHILIMIIOB B3aUMOJCUCTBUS MEXIYy OpraHaMU
rOCyJIapCTBEHHOTO yIIPABJIEHUS U HACEIEHUEM, METOJIOB UX PEATU3ALNH, 3aBUCAT pe-
3yJBTaTUBHOCTh M JEUCTBEHHOCTh OCYLIECTBIICHHS TOCYAApPCTBEHHON BIIACTH, IOJH-
THYECKOE U IKOHOMUYECKOE PAa3BUTHE FOCYIapCTBA, YPOBEHb 3aKOHHOCTH M IPABOIIO-
psaka B cTpaHe. B coBpeMeHHOWM MUPOBOM MPAKTUKE MOSABISIETCS OOJBIIOE Pa3HOO0-
pa3ue BUIO0B peCIyOIMK, KOTOPOE MPUBOAUT K TPYAHOCTSM B ONPEAEIECHUH COAepKa-
HUS OpraHU3alliy TOCYIapPCTBEHHOMN BIACTH, GOPMHUPOBAHUU U COOTHOIIEHUU MEKITY
co0oli ee opraHoB yrpaBieHus, kak B Poccuiickoit @enepannu, Tak U B 3apyOeiKHBIX
CTpaHax, BCE ATO 00YCIABIMBAET aKTYaJIbHOCTbh BEIOPAHHOU TEMBI.

@dopMa npaBiieHU SBISETCSA BEAYILIMM 3JIEMEHTOM (POPMBI TOCYAapCTBA, ONpee-
751 MOPSAI0K (POPMUPOBAHMS M KOMIIETEHIIUIO BBICIIMX OPTraHOB IOCYIapCTBEHHOMU
BJIACTH, & TAKKE XaPAKTEP B3aUMOOTHOILIEHUN MEXKIYy HUMHU.

B oTnmume or MOHapXuu, XapaKTEpHOM YEPTOM KOTOPOU SIBJISIETCS AUHACTUYE-
CKO€ HACJIEJIOBAHUE BJIACTH, ISl PECITyOIMKAHCKON (DOPMBI MpaBIEHUS XapaKTEePHBI
BBIOOPHBIC BBICIIIME OPTaHbl TOCYJAPCTBEHHOM BIACTH, B COCTaB KOTOPBIX BXOJST H3-
OpaHHbIE HAPOJIOM IpeacTaBUTeNH. JJaHHbII BUIT POPMBI IIpaBIICHHS] HAUOOJEe COOT-
BETCTBYET XapakTepy AEMOKPAaTHYECKOro rocyAapcTBa, JACHCTBEHHO 00€CIeYMBAET
HE3aBUCUMOCTh MHAMBUIA OT BJIACTH TOCYJIapCTBa, & TAKXKE COOJIIOJICHHE U 3aLIUTY
MpaB U CBOOO] KaXKJIOT0 YeJIOBEKa.

CoBpeMEeHHOMY MUPY MPHCYILE OOJIBIIOE KOJTUUECTBO Pa3HOBUAHOCTEH pecityOu-
KaHCKOHM (hOpMBbI MPABJICHNUS, U3 KOTOPHIX, OCHOBHBIMU SIBJISIFOTCSI CMEIIIaHHasI, MapJiia-
MEHTCKas ¥ ipe3ujieHTcKast pecrmyomuku. Kpurepusmu uist ux pa3inuyus sSBISICTCS CTa-
TYyC TJIaBbI TOCYIAPCTBA, a TAKXKE TMOPSA0K ((OPMUPOBAHUS U POCITYCKA MPABUTEIILCTRA.

J1J1s Ipe3uIEHTCKOM peCTyOJIMKH XapaKTEPHO COYETAHKE MTOCTA IIaBbl TOCYJapCTBa
Y TJIaBbl MCIOJHUTEIBHOM BIACTH, MPHUYEM, MapjaMeHT 00JIaJaeT 3aKOHOAATEIbHOU
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BJIACThIO, HO HE (DOpPMUPYET NMpaBUTEILCTBA. B mapiaMeHTckol pecyOauKe npeacTaBu-
TENbCKUE (DYHKIIMM BBIMOJNHSAET MPE3UJCHT, NEHCTBUS KOTOPOTO JOJDKHBI MOAJICKATH
00s13aTeJIbHOM KOHTPaCUTHALIMH (TO €CTh, HA JIOKYMEHTE, UCXOIALIEM OT IJIaBbl rocyAap-
CTBa, JOJDKHA COJEPKATHCSA MOANUCH COOTBETCTBYIOLIETO MUHHACTPA, O3HAYAOIIAS, YTO
OH MPUHHUMAET Ha Ce0sl FOPUINYECKYIO U MOJIMTUYECKYIO OTBETCTBEHHOCTh 32 JAHHBIN
nokyMeHT). CMernianHas peciryOirka — opma npaBieHus1, B KOTOPOU COUETAOTCS YEPThI
Kak MapjaMEeHTCKOM, TaKk W MPE3UIEHTCKON pecnyOIMKH, a UMEHHO HCIOJIHUTEIbHAS
BJIACTbH pa3eicHa MEXKY MPE3UICHTOM U IIPABUTEIBCTBOM.

CornacHo Konctutyuuu P®, Poccus siBisieTcs rocyapcTBOM C peciyOauKaH-
CKO# (popMOIi TIpaBiIeHUs, TPU ITOM PA3HOBUIHOCTh PECITYOIMKH HE YTOUHSIETCS, YTO
Y IIPUBOJUT K MOSIBJIEHUIO PA3JIMYHBIX MHEHUM IO TAHHOMY BOIIPOCY.

B coBpeMeHHOM I0OpUINYECKON TUTEPATYPE, MHOTHE ABTOPBI HE KOHKPETU3UPYIOT
dopMmy pecniyonuku B Poccuiickoit @enepanuu, Apyrue akUeHTUPYIOT BHUMaHUE Ha
orpeeeHHOM Bujie pecyOaukanckout hopmbl npasienus. [Ipodeccop B.E. Unpkun,
CYUTAET, YTO «KAaK U BCAKOE IIEPEXOAHOE I'OCYNApPCTBO, MOCTCOLMUATUCTUYECKOE HE
HUMEET «UUCTHIX», KJIacCuuecKux (Gopm», u oTmedaet, uto Poccuiickas deneparust co-
YyeTaeT B ceOe 3JEMEHThI MapjJaMeHTapHOW U Mpe3nJeHTCKON pecnyOnuku. I1o mHe-
HUIO YYEHOI0, POJIb MAPJIAMEHTOB B KAKOM-TO MEPE MPUHMKEHA, 4 UX KOHTPOJIbHBIE
IIOJTHOMOYHSI UCTIONIB3YIOTCS HEAOCTATOUHO 3G (YEKTUBHO MU HE B OJIHOM 00beMe?.,

O.E. Kytadgun n E.W. Ko3nos, B cBOMX TpyJax Takke MOJAYEPKUBAIOT HAIUYHUE
cUMOMO032a MPU3HAKOB MAPJIAMEHTCKON U MPE3UIEHTCKON PecIyOInK, MPUCYILIUX POC-
cuiickoil popme npaBieHust, 00BACHAA 3TO TeM, uTo ¢ 1993 r. B Poccun npocnexuBa-
€TCsl TEHJCHIIUS K Pa3BUTHIO MPE3UIEHTCKOMN pecyOInKy IpyU COXpaHEHUH BHELITHUX
IPHU3HAKOB MAPJIaMEHTCKOM pecryOmukn?. JleicTBUTENBHO, pa3aeeHue TOJTHOMOYHIA
B OCYUIECTBIICHUH MCTIOJHUTEIIBHON BIACTH MEXIY NPABUTEIBCTBOM U MPE3UAECHTOM,
a TaKXXe€ HaJu4yue JBOWHOW OTBETCTBEHHOCTH ITPABHUTENIBCTBA IEPE] MAPIaMEHTOM
Y TJIAaBOM rOCyJapCTBa 1at0T OCHOBAHMS NoyiaraTe, uto Poccuiickas @enepanns — cMme-
IIaHHas pecimyOImnKa.

Opnnako, mo maenuto A.A. Konpparnea, poccuiickas (hopMa paBiIeHHUs HE MOXKET
OBITh OTHECEHA K CMEIIAHHOM U SIBJISIETCSl «CYTIEPIPE3UACHTCKOID PECITyOJIMKOM, apry-
MEHTHUPYS 3TO TEM, YTO BJIACTh MPE3HUICHTAa HUYEM HE OIPaHUYEHA, & IPUHIIMII pa3/ee-
HUs BIIACTel AeicTByrOT (popmansHo®. Ha Hamm B3I, riaBa rocyaapcTBa, M30MpaeMblii
HapOJOM, UMEET HIMPOKHUM MepeueHb NOJIHOMOUYMH, Oaroapst KOTOpOMY OH JIEHCTBYET

! OpunnnmKkoBa O. [1., Hararsa A. M. Oco6eHHOCTH (OPMEI IIPABIECHHUS POCCHIICKOTO TOCYIAPCTBA
Ha cCOBpeMeHHOM dTarne pa3putus // Gunocodus npasa. 2020. Ned (95). C. 183-187.

2 Kosxyxosa U. JI., Memepskosa B. B. AktyansHble Borpockl GopMbI mpasieHns B Poccuiickoii de-
nepanuu // Bompocsl poccuiickoit roctunmu. 2022, Nel8. C. 29-38.

% Konnpames A. A. CyneprpesnienTckas pecryoinka B Poccrn: Mud wmm peansHocTs? // BecTHUK
Yuusepcurera umenu O. E. Kyraduna. 2018. Ne 6 (46). C. 34-42.
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HE3aBUCHUMO OT IapiiaMeHTa, ogHako Koncrurynus PO Bee ke ycTaHaBIMBAET I IJIABbI
rOCy/apCTBa HEKOTOPBIE OIPAHUYECHUS NPU OCYILECTBICHUH HMCIIOJIHUTEIBLHOW BIIACTH,
Harpumep, Bce akTel [Ipe3nmeHTta HE AOKHBI NMPOTHUBOPEYNUTH OCHOBHOMY 3aKOHY
CTpaHbl, a TAKXKE 3aKOHAM, IPUHATHIMU | [apramMmeHTOM.

[Ipencenatens KoncturynuunonHoro Cyna PO — B.JI. 3opbkun cuntain, uro Poccuii-
ckast Oenepanys ABISIETCS CMELLIAHHOM pECITyOIMKOM ¢ IUPOKUMU NoTHOMounsimu [ Ipe-
3uzeHTa. JlelicTBUTENbHO, B Poccn 00MbIYI0 poJb UTPAET IPE3UAECHT CTPAHBI, KOTOPBIIA
aKTUBHO B3auMmojeicTByeT ¢ denepanbHbiM CoOpaHueM 1o BonpocaM (pOpMUPOBAHMS
IIPABUTENBCTBA, MTOCKONBKY cornacHo cT. 111 Koncturymmu PO «IIpencenarens [paBu-
tenscrBa Poccniickont @enepanum HazHavyaerces [Ipesnnentom Poceniickon denepanum
IIOCJIE YTBEPKICHUS €ro KaHAuAAaTypsl I 'ocynapcTtBeHHOM JlyMoi».

N3yuas Bompoc ompezaenenus (Gopmel mpasieHuss Poccun, KOTOpyro mocpen-
CTBOM KJIACCMUYECKUX MOJIEJIeH peciyOIuKy TpyIHO YCTaHOBUTH, JI.A. ABaeeB oTMe-
qaet, uTo Poccuiickas @enepanus He sBiseTcsd GopMaIbHO MPE3UIEHTCKON peciyo-
JIMKOM, €€ CJI0HO OTHECTH K CMEIIaHHOM, a XapaKTeprU30BaTh OTEYECTBEHHYIO (OpMY
IIPaBJICHUS KaK MapJIaMEHTCKYI0 peciyOIiKy BECbMa 3aTPyJHUTEIBHO, B CBSI3U C TEM,
YTO MOJUTUYECKYIO OTBETCTBEHHOCTH [IpaBUTENBCTBO HECET IEepe IIaBor rocyaap-
CTBa, a He mepen L'ocynapcreennoi ymoiil.

Opnnaxo, Konctutynmsa PO 3akperuiser, yTo Ipe3suACHT SBISETCS TapaHTOM IIPAB U
CBOOO/I YeNIOBEKa U IPaXK/IaHNUHA, TO €CTh HE OTHOCUTCS HU K UCIIOJIHUTENFHOM, HU K 3a-
KOHOJATEJILHOM U Cy1e0HOM BETBSIM I'OCYAAPCTBEHHOM BIIACTH, YTO U SIBJISIETCS] OJJHUM U3
IJIaBHBIX MPHU3HAKOB CMEIIaHHOW pecryOauku. [IprBeneHHBIN BbIlLIe aHATU3 MO3ULUMI
YUEHBIX-TIPAaBOBEJIOB TIO3BOJSIET HaM C/ENaTh BbIBOJA, YTO OOJBIIMHCTBO AaBTOPOB
CKJIOHHBI CUMTaTh, 4TO (popma npasnenust Poccuiickoit deaepaiyiv — cMelIaHHas pec-
myOJKKa, MOCKOJIbKY €€ XapaKTepHOW 4epTaMu SIBJISIFOTCS Tyaju3M HMCIOJHUTEIBHOM
BJIACTH, @ TAKXKE MMPUCYTCTBUE B TOCYJAPCTBE OTBETCTBEHHOI'O NIEPE]T TApIaMEHTOM TIpa-
BUTEJBCTBA, Y IPE3UIEHTA, HAJICJICHHOTO 3HAYUTEIIbHONU rOCYJApPCTBEHHON BIIACTBIO.

Opnnako, nmo MHenuto E.b. 3ro3unoit, JI.H. ertapesoii, B.JI. IleTpoBoii, mo-
npaBku B Korcturynuto PO, Becrynumue B cuny PO 03 urons 2020 r., Tpancdopmu-
PYIOT CMEIIaHHYIO PECIyOJMKY B CTOPOHY MPE3UJICHTCKOM, 3HAUUTENbHO yCUIIUBas
TIOJHOMOYHS UCTIOJHUTEIBHOM BIaCTH 2.

PaccmoTrpum ocHoBHble monpaBku Konctutynun P® 2020 r., KoTopeie, Ha Ham
B3IVIAM, YKPEIUIIOT IJIaBEHCTBYIOWLYIO poiib [Ipe3unenra PO, a taxke ycunuBaror
MOJIHOMOYHMSI PE3UACHTA B CPepe UCTIOTHUTEIbHON BIACTH.

! Asnees JI. A. O dopme npasienus B Poccuiickoit ®eneparuu / TpaBosast HONUTHKA U TPaBOBast
xm3Hb. 2011. Ne 1. C. 8-13.

2 3103una E. B., Hertapesa JI. H., [Terpos /1. C., 3to3un I1. C., Ilerpoa B. /. Poccuiickas moaenb
MPE3UACHTCTBA B CBETE KOHCTUTYIIMOHHOM pedopMmbl 2020 r. // FOpunndeckas nayka. 2021. Ne 4. C.
206-209.
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CorunacHo cratbe 83 Konctutynuu PO, [Ipe3nneHT noayuusn npaso npeniararh
kanauaatypsl [Ipencenarens IlpaButenbcTBa, 0€3 BBIIABHKEHUS €€ MAPIAMEHTCKUM
OO0JIBIIMHCTBOM, Ha3HauaTh ero 6e3 cornacus ['ocynapctBeHHol JlyMbl, a TakKe €11-
HOJIMYHO (POPMHUPOBATH U OTIPABIATH B OTCTABKY OpPraH, OCYIIECTBISIONIUI HCIIOJ-
HUTEJIBHYIO BJIACTh B rocyaapcTse. B nemoMm, nosHoMmouus Ilpe3uaesta B OCHOBHOM
OXBaThIBalOT cepy popmupoBanus [IpaButenbcTBa, B CBOIO ouepeb ['ocytapcTBeH-
Has Jlyma OCyIIeCTBIIIET KOHTPOJIb 33 IEATEIbHOCTBIO IIPABUTENBCTBA.

B uenowm, 3nauenue Ilpencenarens IlpaBurenscTBa B cepe €ro neATeIbHOCTU
YMEHBILIEHO, TOCKOJIBKY Ha CETOIHSIIHNN J€Hb, OH COTIacHO cTathe 113 «opranusyer
paboty I[IpaButensctBa Poccuiickoii denepaliim B COOTBETCTBUH C yKa3aMHU, PacIio-
psKeHuAMH, Topydennsamu [pesunenta Poccniickoit ®enepanun’.

B cootBercTBHM ¢ HOBOM penakuuen Konctutynuu, rimasa rocynapcrsa Poceuit-
ckoil denepannu HazneneH OOJIBIIUMU MMOJTHOMOUYHUSMU OOLIET0 pyKOBOJCTBA U KOH-
TPOJIS 32 IEATENBHOCTHIO (PeiepaIbHbIX OPraHOB UCHIOIHUTENbHOU BiacTu. [loaTomy
Ha BcTpeue ¢ rinaBoi Poccuiickoit @eaepanuu B.B. ITytuneim, B.JI. 30pbkuH BbhICKa-
3aJ1 TOUKY 3peHMsI B MOJIb3Y TOT0, 4TO Poccus cTaHOBUTCS MPE3UIEHTCKON pecimy0im-
KOW, MOCKOJIBKY B pykKax [Ipe3nmeHTa coenquHeHsl MOMHOMOYHNS KaK IJIaBbl TOCyaap-
CTBA U IPABUTEIIbCTBA, IIPH 3TOM, IPABUTEIBCTBO HECET OTBETCTBEHHOCTD NIEPE] HUM.

BHeceHHbIe MONpaBKU NPUBEIH K YKPEIJIEHUIO BIACTH Npe3uAeHTa B cepe uc-
IIOJIHUTEIBbHOM BJIACTH, HO IIPH 3TOM COXPAHSIOTCS HOPMBI, B KOTOPBIX IIpaBUTEBCTBO
OCTaeTCsl KOJUIETHAIIbHBIM OpPraHOM OOIlell KOMIETEHIIMH, 00eCTIeYnBaOIUI €a1H-
CTBO CHUCTEMBI UCIIOJHUTEIILHON BJIIACTH B CTPAHE.

ITonBoas UTOT BBIIECKA3aHHOMY, CJIEAYET OTMETUTD, YTO BOIIPOC O Pa3HOBUHO-
ctu pecnyosuku Poccuiickoit denepaiuu ocTaeTcs TUCKyCCUOHHBIM. OJIHAaKO, y4u-
TBIBAsI MHEHUSI FOPUCTOB, MOKHO TOBOPUTH O TOM, UTO CIEAYET CUATATH COBPEMEHHON
(dbopmoii npasiienust Poccun, siBiisieTcs cMelanHas peciy0iimka ¢ JOMUHUPYIOLIEN po-
JIBIO TJ1aBBI FOCY1apCTBA.

! Koncrurynus Poccuiickoit Deeparuu (IpuHATa BceHApOAHBIM ronocoBanuem 12.12.1993) (c yue-
TOM IOIIPaBOK, BHECEHHBIX 3akoHaMu PP o nonpaskax k Konctutyruu PO ot 30.12.2008 Ne 6-OK3,
ot 30.12.2008 Ne 7-®K3, ot 05.02.2014 Ne 2-®K3, ot 01.07.2020 Ne 11-®K3, ot 06.10.2022) //
Texct Koncrutynuuu, Bkitoyaromuii HoBbsle cyobekThl Poccuiickoii @enepannu — Jlonenkas Hapon-
Has Pecniy6uiuka, Jlyranckas Hapoanast Pecry6nuka, 3amoposkckast 061acTh 1 XepcoHcKast 0071acTb,
MIPUBEJICH B COOTBETCTBUHU C O(pUIMATIbHOMN myOnuKkanuei Ha OpuimaibHOM HHTEPHET-TIOpTAJIE Mmpa-
BOBOI nHopmanmu (wWww.pravo.gov.ru), 06.10.2022.
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POJIb IOPUINYECKHUX HAYK
B COEPE IIPABOBOI'O ITPOCBEILIEHU A
U ITPOTUBOJIEMCTBUS BOBJIEUEHUA
HECOBEPIIEHHOJIETHUX B OKCTPEMUCTCKYIO
AEATEJBHOCTB IIOCPEACTBOM
WH®OPMAIIMOHHBIX TEXHOJIOT UM

C.A. Makaposa, cmyoenm
Kpvivmckuii opuouveckuii uncmumym (¢unuan)
Ynusepcumema npoxypamypul Poccuiickou @edepayuu

Hayunuwiii pyxogooumens

Amemka D.A., kanouoam 0OPUOUYECKUX HAYK, 00U EeHM
Kpovimckuii opuouueckuit uncmumym (¢hunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

DKCTpEeMHU3M U TEPPOPHU3M B JOOBIX (POpMax CBOMX MPOSIBICHUM MPEBPATUIUCH
B OJIHY U3 CaMbIX OIACHBIX MPOOJIEM, C KOTOPBIMU YesioBeuecTBO Bouwio B XXI cTone-
te. Teppopu3M MNpeACTaBIsSET PEANTbHYIO Yrpo3y HAIlMOHAIBHON 0€30MacHOCTH
CTpaHbI: MOXUIIEHUE JIFOJICH, B3THE 3AJI0’KHUKOB, CITy4yand yTOHA CaMOJIETOB, B3PBIBBI
O0MO, aKThl HACWJIMS B ATHO-KOH(ECCHOHAIBHBIX KOH(MIUKTAX, MPSIMbIE YIPO3bI, UX
peanu3zanus u T.1. [loaTromy npo6iiema mpoTUBOIEHCTBUS TEPPOPUMY U IKCTPEMUZMY
B Poccuiickoit denepanuu — 3To 0JiHa U3 HauboJsiee BaXKHBIX 3a/lau ooecriedeHus 0e3-
OTMIACHOCTH Ha TOCYJIapCTBEHHOM YPOBHE.

HNuTepHeT, cTaB HEOTHEMIIEMOM YACThIO )KU3HU, BMECTE C TEM YaCTO UCHOJIb3Y-
€TCs JIJIsl COBEPILICHUS TPAaBOHAPYIIICHUH, HAITPABJICHHBIX TPOTUB JTUYHOCTH, YaCTHOU
COOCTBEHHOCTHU, HPABCTBEHHBIX YCTOEB M MOUTHUECKOTO cTpos. [IIupokoe ncnonb3o-
BaHHME B COBPEMEHHOM KM3HU KOMITHBIOTEPHBIX TEXHOJIOTUN U TEIIEKOMMYHHUKAI[MOH-
HBIX CHCTEM, CO3/IJaHME Ha WX OCHOBE TIJI00aJIbHBIX KOMIBIOTEPHBIX CETEHl MPUBEIO
K TOMY, YTO KHOEpPIPOCTPAHCTBO CTAJ0 aKTUBHO HCIOJb30BATHCS JJIsi COBEPILICHUS
npectymienuii’. Ceromus cpeay pasIMdHbIX CJIOEB HACEJIECHUS HauOoJee ysI3BUMBIMU
OT YJIOBOK MPECTYITHUKOB SIBJISIFOTCSI HECOBEPIIICHHOJICTHHE.

CoBpeMeHHbIE TEXHOJIOTMU 3HAYUTENIBHO 00JIETYalOT OCYIIECTBICHUE MPECTYII-
HOM NIeATeTbHOCTH B OTHOIIICHUM HECOBEPIICHHOJETHUX, 00ECIeunBasi €€ aHOHHM-
HOCTb, pAaCIIUPssi BO3MOXKHOCTH TIOMCKA MOTSHITMAIBHON KEPTBBI, MPEOCTABIISIS TIPH

! Tanymkun A. A. CocTaBbl yroioBHBIX IIPECTYILIEHHI B chepe KOMITbIOTepHOI HH(OpPMAIIUH B TOC-

yaapctBax — ydacTHuKoB CoapyxectBa HezaBucumpix ['ocynapcts // BeCTHUK 10pUIMYECKON HAYKH.
2015. Ne 3. C. 88.
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ATOM Pa3HOOOpa3HbIE TEXHUUECKUE CPEICTBA U BO3ZMOKHOCTH OKa3aHMsI IICUXOJIOTH-
YECKOI0 BO3JEHCTBUS U AaBieHus. Haubomnee sspkuMu posIBICHUSIMU TAKOTO BO3/EH-
CTBHUSI MOTYT CIYKUTb TPYIIIbI, PACHPOCTPAHAIOIINE IKCTPEMHUCTCKUE MaTEPHUAIbI
B COITMAJIBHBIX CETSAX, BEPOOBIIMKU MPECTYMHBIX OpraHU3aIlfii, TeHCTBYIOIINE B CETU
Nurepner.

IToapocTkH ABISIIOTCS CaMBIMHU YSI3BUMBIMM IOJIB30BaTelsIMU ceTH HHTEpHer,
a 3JI0yMBIIIEHHUKH, M0JIb3YSICh 3TUM, BEPOYIOT JETEN ¢ IOMOIIBIO Pa3IUYHbIX METO-
JI0B TICUXO0JIOTUU (KMOepOyIJIUHT, TPOJUIMHT, CTAIKUHT). OHU IyTeM BO3JEHCTBUS Ha
JETCKYIO IICUXUKY 3aCTaBJISIOT BBIIOJIHATH JO0YI0 UX TPOCHOY, B TOM YHCIIE U COBEP-
LIEHHE aKTOB TEPPOPU3MA U DIKCTPEMHU3MA.

3a mocyieIHUI ro/] MOKa3aTelld CTATUCTHKY MPECTYIUICHH, K COBEPILIEHUIO KOTO-
PBIX OBLIM MPUBJIEYEHBI HECOBEPUIEHHOJIETHUE, CHU3UIUCH Ha 4,4%, 4TO yKa3bIBaeT
Ha 3G ()EKTUBHOCTH COBEPLICHCTBOBAHMS IOPUINYECKUX HayK B Poccuu’,

KirroueBoi posbio I0pUANYECKUX HAyK SIBISIETCS PA3BUTHE MPABOBOU KYJIBTYPHI
U TPaMOTHOCTH TpaxkJaH, KOTOpas JIS)KUT B OCHOBE 3aKOHHOCTH M IIPaBOIIOPSAIAKA
B rocyapctse. HecoMHEHHO, pa3BUTHE KYJIbTYpHI IIpaBa y rpakaaH 3aBUCHUT OT O0JIb-
1I0T0 KOJIMYECTBA (DAKTOPOB, B3AMMOCBSI3AHHBIX MEXYy COOOM.

[IpaBoBas KynbTypa OTpaxkaeT oOLIUi ypOBEHb 3HAHUI U 0OBEKTUBHOE OTHOLIIE-
HUEe OOLIECTBA K IIPaBy; COBOKYITHOCTh MPABOBBIX 3HAHUU B BUAE HOPM, YOESXKICHUN
¥ yCTAHOBOK, CO3JaBAEMBIX B IIPOILIECCE KU3HEAEATENBHOCTH, [IpaBOBOE IIPOCBEIIE-
HUE SBJISIETCS IJIABHBIM CIIOCOOOM MOBBILIEHMSI IPABOBOM KYJIbTYPBI U, KaK CJIEICTBHE,
IIPOTUBOJCHUCTBUS BOBJICYECHHs] HECOBEPLICHHOJIETHUX B IIPECTYIHYIO AEATEIBHOCTD.

Koneuno, 3Ta popma BociuTaHusl HE MOKET OBITh pUEMIIEMA JIJIST KAXKJI0TO MO/~
poctka. TpeOyroTcsl NOCTOSIHHBIE Iy OJIMYHO-TOCYAAPCTBEHHBIE YCUIIMS HA MPOCBEIICH-
4ecKoM ypoBHE. DOpMbI TakOH pabOThI, CIEAYIOIIKE: JIEKIIMA CPEIU HACETIEHMS, TIPO-
MaraHjia ¥ NpoCBELICHHE B CPEACTBAX MAcCOBOM MH(OpPMALIMHU, TPENOAABAHHE OCHOB
MpaBOBEJICHUS B 00I1e00pa30BaTEIbHBIX YICOHBIX 3aBEJCHUSAX, KOJIJICKAX U HCIOPH-
JMYECKUX BY3aX; 3aHATHS B CUCTEME MOBBILICHNS KBaM(uKanuu. Bce oHu HanpaBieHsl
Ha paclpOCTPAHEHUE ONPEAEICHHBIX IPABOBLIX UIEH U LIEHHOCTEM, HAJIAIHO IPU3bI-
BaIOT COOJIIOaTh MTPABOBbIE HOPMBI, Pa3bACHSIOT COACPKaHNE 3aKOHOB.

Ha nannbiii MoMeHT opransl npokypatypbl Poccuiickoin denepanuu B COOTBET-
CTBUH C npukazoM ['enepanbHoro npokypopa Ne 510 «O6 yreepxaeHun Konnenuuu
COBEPUIEHCTBOBAHUS CUCTEMBI TOCYIapCTBEHHO-NIATPHOTHYECKOTO BOCIIUTAHHUS B ITPO-
Kyparype Pocculickoit @enepauun» U npukazom ['eHepanbHoro npokypopa Ne 471
«O06 opranuzanuu B opraHax npokyparypsl Poccuiickort ®enepanuu padOTHI TIO

! Opmmmansheiit caitt MBJ]. URL: https://mvdmedia.ru/news/official/statisticheskie-svedeniya-o-
sostoyanii-prestupnosti-v-2022-godul/.

2 IIgerukoBa T. B. AkcHonorimdgeckoe 3HaueHHE KATETOPHH «IIPaBoBas KYJIbTypa» B COBPEMEHHOM
obmmectBe // BectHuk ropuanueckoit Hayku. 2021. Ne 8. C. 16.
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IPaBOBOMY IMPOCBEUICHUIO U MPABOBOMY MH(OPMHUPOBAHUIO» MPOBOASIT BCTPEUU CO
IIKOJIbHUKAMH, YICHUKaMH KOJUIE)KEH U BBICHINX YUEOHBIX 3aBEACHUI C IEJIBIO TO0-
BBIIIIEHUS YPOBHS [IPAaBOBOI IPaMOTHOCTH CPEIH HECOBEPIIEHHOJIETHUX.

IIpaBoBOE IpOCBEILIEHNE, OCYIIECTBIAEMOE OpPraHaMy MIPOKypPaTyphl, PEICTAB-
JseT co00i pacHpOCTPAHEHHUE 3HAHUM O MpaBe U Pa3bsCHEHUE MOJOKEHHUM AEICTBY-
IOIIUX HOPMATHBHBIX MPABOBBIX AKTOB, a TAKKE MPAKTUKH MX NMPUMEHEHUS B LENAX
(dbopmupoBaHUs YOSKIEHHOCTH B HEOOXOJUMOCTH COOIIOZICHUS 3aKOHOB U TIpeIyIpe-
XKIEHUA MpaBOHApylIeHnd. HeCOMHEHHO, OpraHbl IPOKYpaTypbl MOTYT JE€HCTBOBATH
KaK B OYHOM, TaK 1 3a09HOM (hopmate. Kaknas mpokypaTypa UMeeT CBOM CaliT U CTpa-
HUIBl B COLIMATBHBIX CETSAX, UYTO MO3BOJSET OBICTPO HAWTU HYXKHYIO MH(OPMAIHIO.
Ee moctymHoCThb sIBNIsieTCS caMbIM OBICTPBIM M JIEHCTBEHHBIM CIIOCOOOM IO HEOITY-
LIEHUIO U NIPEIOTBPAIICHUIO HAPYILIEHHBIX MTPaB.

Kpome Toro, ”HUIIMATHBY B paMKax MPaBOBOTO NPOCBEMIEHUS MOKHO YBUIETh Ha
npumepe YHupepcurera [Ipokypatypsl Poccuiickoit @enepanuu 1 ero Gpuinaion, Ko-
TOpbIE TPOBOJAT PA3JIUYHBIE KOHKYPCHI, KOHGEPEHIIMM U TEMaTUYECKUE KPYTJIbIC
CTOJIbI, ITPUTJIAIIAS. HA HUX HE TOJIBKO CTYJAEHTOB, HO M YUYaIlIUXCS IPYTUX 3aBEIICHUI.
B xone npoBefeHuss TaHHBIX MEPONPUSITHI MOTYT MPUCYTCTBOBATH HE TOJIBKO CTY-
JEHTBI, yYalluecs U MPenoaBaTesiv, HO U COTPYAHUKU OPTraHOB MPOKYpPaTypHhI.

HMMeHHO Takoe B3aMMOJEHCTBUE MTO3BOJIET HE TOJIBKO PACIIMPUTH 3HAHUS B FOpU-
JAM4YEeCcKoM cepe, MOBBICUTh YPOBEHb IIPABOBOM IPaMOTHOCTH CPEAN HECOBEPILIEHHOJIET-
HUX, HO U IIPEAYIIPEIUTH UX O BO3MOXKHOW OIIACHOCTH, OKUAOIIEH UX B ceTH MIHTEpHET.
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KUBEPBE3OIIACHOCTbD
KAK HOBOE HAIIPABJEHUE IOPUJUYECKOHN HAYKH

M.A. Oecrokoe, cmyoenm
Kpuvimckuii opuouueckuii uncmumym (hunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

Hayunwtii pyxosooumes

Amemka D.A., kKanouoam 10OPpUOUYECKUX HAYK, 00U EHM
Kpvivmckuii opuduyeckuti uncmumym (¢unuan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

AKTYyanbHOCTh JaHHOU pabOTHI CBSI3aHA CO CTPEMUTEILHBIM POCTOM yTpo3 B KH-
OepIpoCTpaHCTBE U pa3MepaMu yiiepOooB, MPUUUHIEMBIX B PE3YJIbTaTe UHIIUJICHTOB
C MPUMEHEHHEM HOBBIX IU(PPOBBIX TEXHOJIOTHI Ha Tepputopun Poccuiickoit denepa-
nuu. B ctpemMuTtensHO pazBuBaroyecs cepe KuOepnpecTynmHOCTH HaMepeHus pa-
BOHAPYIIUTEJIEH MOCATAIOT HA JUYHBIC MpaBa YEJIOBEKA, a TAKXKE HAMEPEHHO BOBJIE-
KalOT HECOBEPIIICHHOJETHUX JIUI] B COBEPIIICHUE MPECTYILICHUM.

B cooTBeTcTBHM CO CTaTUCTUYECKMMH JaHHBIMH, B Pocculickon ®Denepanuu 3a
2022 roja, NPUOPUTETHBIMU IEJISIMU KHOEpaTaK CTaIM rOCYIapCTBEHHBIC YUPEIKICHUS
(16%), mepuumna (11%), mpomsitiuieHHOCTS (8%), CMU (5%), Hayka u oOpazoBanue
(5%), IT cexrop (4%), npyrue chepsni (51%). Kak BUIHO M3 CTATUCTUYCCKHUX JTaHHBIX
npeo0aaronIe KOJIMYeCTBO KruOepaTak COBEpIIAeTCsl Ha >KM3HEHHO-BAaXKHBIE CEK-
TOpa rocynapcraal,

CreneHb M3yYEHHOCTH: OTPOMHOE BHHMAHHUE 3a TMOCJEIHUE TOJbI MPUBJIEKACT
npo0sema KubepOe30MacHOCTH He TOJIbKO I0pucToB Poccuiickoii denepaiuu, HO U 3a-
pyOeXKHBIX CTpaH. B juIle 0TEUeCTBEHHBIX CIICIIMAMCTOB BHICTYIIAIOT aBTOPUTETHBIC
uccnenosarenu, takue kak A.A. Kopaumenko, A.Il. I'myxoB u C.B. Jlmacamunze.
B cBoux Tpyaax aBTOpbI HE TOJBKO ONpPEAEIHIN TPEOYyeMOe ColiepKaHue MpaBOBOM
6a3bl B chepe knbepOe30MmacHOCTH, HO M YCTAHOBHWIIH, YTO B HAIIIEM TOCYIapCTBE K-
0ep0e30macHOCTh HAMPSIMYIO CBsA3aHa C OCYIIECTBICHUEM HaJiexkaled 6e30macHo-
CTH aBTOMATH3UPOBAHHBIX CHUCTEM IO YIPABICHUIO TEXHOJOTHMYECKHMH IPOIEC-
caMu, a TaKKe MPOU3BOJICTBEHHBIMU 0a3aMH Ha BaKHEUIINX 00bEeKTaxX MHGPACTPYK-
Typel Poccuiickoii @enepauuu. Cpenn MHOCTPAHHBIX CHEHHATMCTOB BBIICIISIOT
Yapnb3a bappu, BeipabaTbiBatomero moaxo/ibl B 00J1acTu MeXayHapoaHoN uHdOp-
MAaIMOHHON 0€30MaCHOCTH.

! Kapuxus A. A., Makapenko I'. W. ITpaBoBble acrekThl COBPEMEHHOM Knbep6e30nacHoCTH U Hpo-
TUBOAEHCTBUS KkubOepnpectynHocTd // Bompockl kubepbeszomacnoctu. 2022. Ne 1(53). URL

https://cyberrus.com/wp-content/uploads/2023/03/58-74-153-23 5.-Kartskhiya.pdf.
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Opnako TOT QakT, YTO KubepaTakaM MOJABEPraloTCs UyTh JU HE KaXK/IbIi JeHb, HE
MOJKET HE IPUBJIEKATH Psi/i CHEIUAIMCTOB CO BCETO MHUpa Ul BBIPAOOTKH MOAX0I0B
1 (OPMUPOBAHUU HOPMATUBHOMU 0a3bl C LENIBbIO IPOTUBOAECHCTBUSI IPECTYIIICHUSIM.

Pa3BuTHe TEXHOJOTHI B COBPEMEHHOM MHUpE 00YCIIaBIMBAET X MOBCEMECTHOE
MPOHUKHOBEHUE BO BCE cephbl 0OIECTBEHHON KU3HH, TPEIOCTABIISASA 37I0YMBIIIIICH-
HUKaM IIUPOKUI crieKTp Bo3MoKHOCTeN. [Ipeobnanaromiee O0IbIIMHCTBO MPECTYILIE-
HUH OCYILECTBISETCS HA OCHOBE METO/IOB «COLMAIIBHON MH)KEHEPUN», IIPEICTABIISIO-
mUX co00il AOCTYN K MH(OPMALIUU C TOMOIIBIO TEIEKOMMYHUKAIIMOHHBIX CETEH A1
OOLIEHUs C MOTEPIIEBIIMMHU (COTOBOM CBsI3H, pecypcoB cetu MuTepHer). Cpeau HOBBIX
TEXHOJIOTHH BBIACIAIOT PaclpOCTpaHEHHE BPEIOHOCHBIX MPOTPaMM, OCOOYIO omac-
HOCTb TpeJcTaBisgeT Habuparommii nomysipHocTs ChatGPT, xotopslit criocobeH co-
3/1aTh BPEJOHOCHBII KOJI, IPOrpaMMy WJIH BUPYC, KOTOPBIE MIPEACTABIISIOT YIPO3Y AJIA
rpaxxaad P® u rocygapctBy B 1ienoM. HoBbIM METOIOM COBEpPIIEHUS IPECTYIHBIX Je-
SHUWA CTAHOBUTCA «(UIIMHI» — TEXHHUKA «COLMAIbHON MHXKEHEpHUMW», HalpaBiICHHAs
Ha TOoJyuyeHue KOH(pHUAeHIHnaIbHOH nHpopManru. OOBIYHO 3JI0YMBIIIJIEHHUK MOCHI-
JaeT noTepreBlIeMy e-mail, mojaenanHelil 1o opuIuanbHOE MUCbMO — OT OaHKa WU
IJIATEXKHOW CUCTEMBI — TpeOyIOlee «IIPOBEPKU» ONpeAeIeHHOW MH(POPMAIIH, UIH
COBEPULIEHUS ONPEACIICHHBIX JEUCTBUM. JTO MMUCHbMO, KaK IPABUIIO, CONEPKUT CCHUIKY
Ha (hanpIIMBYIO BEO-CTpaHUIy, UMUTHPYIOIIYIO0 O(PHUIHANBHYIO, C KOPIOPATHBHBIM
JIOTOTUIIOM U COAECPKHUMBIM, U COAEpKaILyIo (hopMy, TpeOYIOILy0 BBECTH HEOOXOH-
MYIO J1JIsl IPECTYNHUKOB HH(OPMALMIO — OT IOMAIIIHETrO ajpeca J10 MUH-KoAa 0aHKOB-
CKOM KapTBHL.

[Tpu 3TOM 3JI0YMBINUICHHUK HampasisgeT e-mail, Sms-coobmieHre uimm coooIe-
HUE B MECCEHKEPE, BO BIIOKEHUH KOTOPOTO COAECPKUTCSA, HAIPUMEpP, BaXKHOE OOHOB-
JIEHUE aHTUBUpYca. TakKe 3TO MOXKET ObITh BBIFOJIHOE MPEJJIOKEHUE O MOKYIKE CO
CKHUJIKOW MJIM cOOOLIEHUE O (PMKTUBHOM BBIUTPHIIIE C MPUIIOKEHHON CCBUIKOM, Mpu
IEPEXOE MO KOTOPOM HAa YCTPOMCTBO MOJIb30BATEINS CKAYMBAETCA BPEAOHOCHAS MPO-
rpamma. ITociie 4ero mpecTynHUK MOMy4YaeT yAAIEHHOE YIIPABICHUE U BO3MOKHOCTh
OCYIIECTBIJICHUS IEPEUUCIICHHUS IEHEKHBIX CPEJICTB CO CUeTa MPUBSI3aHHON K aDOHEHT-
CKOMY HOMepy OaHKOBCKOM KapThl.

KpumMmuHanbHble METOABl «yIaJEHHOT0» XMILEHHUS JIE€HEKHBIX CPEICTB MOCTO-
SHHO 3BOJIOLUMOHUPYIOT, IPU ATOM MPECTyHUKAMH AKTUBHO UCIOJIb3YIOTCSI COBpE-
MeHHbIe [T-TexHOIornu, KOTOphIE 3a4acTyl0 MPOCThI B UCIOJIB30BAHUU U JIOCTYITHBI
HEOrPaHUYEHHOMY YHCITy TIOJIb30BaTeNel rI00anbHOM ceT 1. B CBA3M ¢ 3TUM I0pHIM-
YyecKas HayKa M 3aKOHOJIAaTelb HE YCIIEBAIOT PErJaMEHTUPOBATh JAHHBIE OTHOILICHHS,
YTO BBI3BIBAET BAJKHOCTh UCCIIEIOBAHHUS.

! Mertonpr coBepurenns knbepnpectymiennii // TIpokyparypa Kapauaeso-Uepkecckoit Pecrry6miku:
[caiit]. URL: https://epp.genproc.gov.ru/web/proc_09/activity/legal-education/explain?item=74387231.
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B TpanuunoHHo# HayKe Mo FOpUIMYECKON HayKON MOHUMAIOT CUCTEMY TMOJIHBIX,
JIOCTOBEPHBIX U BCECTOPOHHUX 3HAHMM O MpaBe, B OCHOBE KOTOPOU JIEKHUT COBOKYII-
HOCTb MOHATHM, KATETOPUM U HAYYHBIX 3aKOHOB, OTPAXKAIOIIUX 3aKOHOMEPHOCTH BO3-
HUKHOBEHMUS, pa3BUTHUSA U (YHKIIMOHUPOBAHUS TIPABa.

CucteMy U CTPYKTYpY HIOPUIMYECKOW HAYKU COCTABIISIIOT CIEAYIOIIHME BUIBI
HayK: (pyHIaMeHTalIbHbIE WJIM TEOPETUKO-IOPUIMYECKHE HAYKH (BKJIIOYAIOT B ceOs
000011IeHHbIE 3HAHUS O TOCYAApCTBE U MpaBe, HA OCHOBE KOTOPBIX pa3padaThIBaeTCs
NOHATUIHBIN anmapar U CUCTeMa OTPACIIEBBIX U IPYTUX IOPUIUYECKUX HAYK); OTpac-
JIeBbIE HAYKH (3TO OCHOBHOW M CaMbIii KPYITHBIN OJIOK B CHCTEME IOPUINIECKUX HaYK,
COBOKYITHOCTh HayK, U3YUaIOIINX OTJEIbHbBIEC OTPACIIH MpaBa); MPUKIIAIHbIC UITU CTIe-
[AAJIbHBIC IOPUANYECKUE HAYKHU (M3YUalOT SIBJICHUSI, CBA3aHHBIE C TPABOM, UCTIOJb3YsI
IIPY ATOM 3HAHUS HE TOJIBKO U3 00JACTH IPaBOBEICHUS], HO ¥ U3 00JIACTU APYTUX HAYK
(MeUIHBI, XUMUH, ICUXOJIOTUH, CTATUCTUKH U TIP. ), HAYKH, CTOAIIUE. HA CTHIKE FOPU-
JTUYECKUX U HEIOPUIUYECKHUX HAYK).

Kpome Toro, HeKOTOpBIE YUEHBIEC BBIJEISIOT €Il U APYTrUe OJOKU IOPUINIECKOM
HAyKU: MEKOTpACIEBbIC HAYKH (CTOSIIINE HA CThIKE IOPUINYECKUX HAYK, T.€. BOSHHUKA-
IOIIME€ Ha OCHOBE KOMIUIEKCHBIX OTpacyiell 3aKOHOAATEIbCTBA); HAYKU O 3apyOeKHOM
rOCYJapCTBE U NPaBe — TAKUE KaK MEXKIyHAPOJHOE IIPAaBO U Apyruel.

3a nocneaHue JeCATUICTHSI MOSIBISIOTCS HOBBIE OTPACiIu MpaBa Takue Kak: oOpa-
30BaTEIbHOE, METUIIMHCKOE, TPAHCIIOPTHOE, MPENPUHUMATENBCKOE, IKOJIOTHUECKOE,
BOCHHOE, TOPrOBOE, IPOKYPOPCKO-HAI30pPHOE, KOCMUYECKOE, aTOMHOE, KOMITBIOTEP-
HOE U Jp. B cBs3M ¢ TeM, YTO MOSIBISIOTCS HOBBIE BUBI NPECTyIUICHU. MHOTrHE yue-
HbIE pa3pabaThIBAIOT HOBBIC HAMPABIICHUS B HAYKE JIJISl FOPUAMYECKON MPAKTHUKH.

ITockoJbKy ropuIMUecKasi Hayka He Tak ObICTPO pearupyeT Ha JUHAMHKY 00IIie-
CTBEHHOM >KM3HU HA Pa3HBIX YPOBHAX MPUHUMAIOTCS pa3IMYHbIE HOPMATUBHO-TIPaBO-
BbI€ aKThI B c(hepe kubepoezonancotn. Ha qaHHBI MOMEHT ONpEAEIISIFOIINM JOKYMEH-
toM siBiiseTcst Yka3 [Ipesunenta PO ot 02.07.2021 Ne 400 «O Ctparernn HalmoHa b~
Hol Oe3omnacHocTH Poccutickoit denepanmmy, B KOTOPOM HaXOAT OTPAKEHHUS COBpe-
MEHHBIE MPOOJIEMBI YTPO3bI 0€30MTACHOCTH IPaK/IaH, 00IIECTBA U TOCYIaPCTBA B CBS3H
C POCTOM KOMIIBIOTEPHBIX aTaK HA POCCHICKHE UH(POPMALIMOHHBIE PECYPCHIZ.

Takum o0pazom, 3TO OATBEPKAAECT, UTO B COBPEMEHHOM MUpe KubepOe3omnac-
HOCTb CTAHOBUTCSI HOBBIM HAMpPaBJICHUEM B IOpUINUECKON HayKe, TPEOYyIOIIHUM TocJe-
JYIOIIEro paclIupeHus HOpMAaTUBHON Oasbl.

! Monsartue u cucrema ropuandeckoit Hayku // Beikuganka.Py: [caiit]. URL: https://vikidalka.ru/1-
219365.html.
2 TIpesunent Poccnu: [caiit]. URL: http://www.kremlin.ru/acts/bank/47046.
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NCTOYHUKU U XAPAKTEPHBIE YHEPTbI
MYCYJBMAHCKOI'O ITPABA.
COOTHOIIEHUE MMOHSATUA IIAPUAT U ®UKX

b.P. Cemenrwk, cmyoenm
Jlanvnesocmounulil opuoudeckull uHcmumym (guauan)
Ynusepcumema npoxypamypur Poccuiickoui @edepayuu

Hayunwtii pyxosooumes

Jlooau /1. B., kanouoam wopuduueckux HayK
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuarn)
Ynusepcumema npoxypamypuol Poccuiickoii @edepayuu

B coBpeMeHHOI Teopuu rocy1apcTBa v MpaBa akKTUBHO UCIIOJIB3YETCS TaKas Ka-
TETOpUs KaK MpaBOBasi CUCTEMa, MOJ] KOTOPOM MOHUMAETCSI COBOKYITHOCTh MPaBOBOM
KYJbTYpbl, FOPUINYECKON NPAKTUKK W NPABOCO3HAHMS OIPEIEICHHOIO HapoAa.
MOXHO CKa3aTh, YTO 3TO «IIPABO B LIMPOKOM CMBICIIEY, UEPE3 U3YUEHUE ITOM KATero-
pUH MOKHO Y3HaTh, KaK OpPraHM30BaHO IPaBO OMNPEAECIEHHOTO TOCYNapCTBa WIIU
TPYIIbl POACTBEHHBIX FOCYAapCTB, KAKOBA CUCTEMAa MCTOYHUKOB IPaBa, HACKOJBKO
00s13aTeIbHBIMU U YBA)KAEMBIMU JIJISI HACEJICHUS SIBJISIFOTCSI HOPMBI TIpaBa, KaKOBbI Me-
XaHU3MBI UX peaiu3aliuu 1 3aiuThl. Kateropus «mpaBoBas cucTeMay sBIIETCs 0a30-
BOU JIJ1s1 FOpUJIUYECKON KOMITAPATUBUCTUKH WJIM CPABHUTEILHOTO MPABOBEICHUS.

N3ydenune cuctem mnpapa pa3IMuHbIX TOCYIAPCTB U TPYII TOCYAAPCTB SIBISETCA
YpE3BbIYANHO aKTyaJIbHBIM, B CUJTy TOTO YTO TIOMOTAeT Jydllie 00ecrieunBaTh MpaBo-
BO€ B3aUMO/ICHCTBUE PA3JIMYHBIX TOCYAapCTB.

Cpenu COBpeMEHHBIX MPABOBBIX CUCTEM OCOOHSIKOM CTOMT CHUCTEMAa MYCYJIbMaH-
CKOT0 TpaBa, TaKk KaKk OHa UMEET JUIUTEIbHYIO0 UCTOPUIO, HOCUT PEITUTHO3HBIN Xapak-
TEp U MOJy4Ynsia CBOE€ PACHPOCTPAHEHHE B IIEJIOM pAJIe rOCy1apcTB. MOXKHO CKa3aTh,
YTO B COBPEMEHHOM MUPE OHa SIBJIAETCS TPEThEH MO CTEIEHU CBOEH pacrpoCcTpaHeH-
HocTH. Hacrosimas myOnukaiys umena 1esbio IOpuIndecKuid aHaIu3 CUCTEMbI UCTOY-
HUKOB MYCYJIbMaHCKOT'O TIpaBa.

Hauano odbopmiiennio MycysibMaHCKOTO TpaBa Obuio mosioxkeHo B VII B., aToT
MIPOIECC MPOUCXOAMII OJIHOBPEMEHHO C PACIpPOCTPAHEHUEM HUCIaMa. Y HUKAJIbHOCTD
ATOM MPABOBOM CUCTEMBI 3aKJIIOYAETCS B TOM, YTO OHA JI0 HACTOAIIETO BPEMEHHU CO-
XpaHWJia MHOTUE CBOM OCOOEHHOCTH, 3aJI0)KEHHBIE €IlIe B MEPHUOJ] €€ CTAHOBJICHUS.
B HacTosimuii MOMEHT K JaHHOW MPaBOBOM CEMbE OTHOCATCS 0KOJI0 S0 rocyaapcTB
(HamOoJiee BIUATEIBHBIMU U BaXXHBIMU sBIsIOTCS Mpak, Upan, CaynoBckas ApaBusi,
Typuus u T.71.) 0011ast YUCTEHHOCTh HACEICHUS «MYCYIHbMAHCKOTO MUPa» Ha HACTOSI-
U MOMEHT cOCTaBJsieT mpuMepHo 900 MITH. YellOBeK.
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YHUKaTbHOCTh MYCYJIbMAHCKOW MPABOBOM CUCTEMBI KAK PEJIUTHO3HOM SIBISETCA
BKJIIOYCHHE B YMCJIO HCTOYHHMKOB MPABA IIUPOKOrO NEPEYHS PEIUTHO3HBIX COYMHE-
HUW, MOJIOKEHUSAM KOTOPBIX B JAHHOM CHCTEME NMPUIACTCS IOPUINYECKOE 3HAYCHHE
Y ITIOPO’KJIAET MPABOBBIE MOCIEACTBUSA. [[poBeeM aHAIN3 ITUX UCTOYHHUKOB IIPaBa.

Han0oiiee BaXxHBIM, UMEIOIIUM 3HAYEHHUE YUPEIUTEIBHOTO TOKYMEHTA SBIIAETCS
KopaH — 0CHOBHOI 1 HEOCTIOPUMBI UCTOYHUK IIPaBa, COCTOSALINNA U3 BbICKA3bIBAHUI
Annaxa, 00palIeHHBIX K IOCIEAHEMY U3 IIPOPOKOB — Myxammeny™.

BTOphIM 110 3HAYMMOCTH UCTOYHUKOM PEJIMTUO3HOTO MPABA SIBJISIETCS CYHHA, IO
HEW MOHMMAETCA )KU3HEONHUCaHue Mpopoka MyxamMeia, BKIIIOYAOLIEE PUMEPHI €T0
TIIOBEJICHHS B PA3IMYHBIX CUTYalUsX, 3aKPEILISIOIIEE €r0 CI0BA U BHICKA3BIBAHUS®,

B KOHTEKCTE AAaHHOTO MOHATHS CYLIECTBYET TEPMHH «XaJHC» — 3aKPEIJICHUE
CYHHBI, pacCKa3bl, PUKCUPYIOLIME BHICKA3bIBAHUS U CIIOBA ITPOPOKA.

HayuHyio COCTaBIISIIOLIYyI0 CHUCTEMBl MYCYJIBMAaHCKOIO IIpaBa 0OecreuyrBaeT
UJDKMa, B KOTOPOM mosiokeHu KopaHa KOHKpPETHU3HPYIOTCS U PaCTOJIKOBBIBAKOTCS
KPYIHBIMU YYeHBIMA®. BTOPO pa3sHOBHAHOCTH HAYYHBIX MCCIEMOBAHUN PEIMITO3-
HBIX FOPUCTOB SIBJISIETCS KUSC, IIOJ KOTOPHIM MOHUMAIOTCS PacCyACHUs B 00JacTu
IIpaBa 0 aHAJOTHUH O TEX SIBJICHUAX, KOTOpbIE He oxBaTbiBatoTCa Kopanom, CyHHOM
i Y mxMon.

B pasznmnuHbIX cTpaHax, IpUHALIEKAIIMX K MyCYJIbMAHCKOW IIPABOBOM CHCTEME,
JOTIOJIHUTENBHO MPUHUMAETCS CBOM HMCTUXCaH, B KOTOPOM OOOCHOBBIBAETCSl HAIHO-
HAJILHOE MPEANOYTEHHUS B IPUMEHEHUH OTHOTO XaIca Iepes Apyrum?,

[ToMrMO cOOCTBEHHO MCTOYHUKOB PEIMTMO3HOTO MpaBa, B KAKJOM MYCYJIbMaH-
CKOM TOCYJapCTBE JOIOJHHUTEIBHO CYILIECTBYET TaKOW BHJ MCTOYHUKOB IIpaBa Kak
ajat, moJl KOTOPhIM MOHUMAETCSl CUCTEMA HAllMOHAJIBHBIX MTPABOBBIX O0BIUAEB, KOTO-
past chopMHpOBaIach U JACUCTBYET Ha ONPEAEICHHON TeppUTOpuH. st TOro 4yToOsI
MPaBOBO 00bIYAN MPUOOPEN FOPUINUECKYIO CUITY, OH HE I0JKEH ObLT TPOTUBOPEUYUTH
Kopany, Cynne u Umxwme.

Kpowme Toro, yueHbIMH yIIOMUHAIOTCS UCTOYHUKH, B KAKOM-TO Mepe MPUOIUKEH-
HBIE K 3aKOHOJIaTEIbCTBY — (prpMaH (pacnopsbkeHus XanugoB), KaHYH (3aK0HbBI), ypd
(npaBoBBIe 00BIYAM, NIEWCTBYIOIIME BO BCEM apaOCKOM OOIEcTBE, a HE TOJbKO Ha
OTPE/ICIICHHON TEPPUTOPHUH KaK ajaT).

Takum 00pa3om, cucTeMa UCTOYHUKOB MYCYJbMaHCKOTO MpaBa SIBISIETCS 4pe3-
BBIYANHO CJIOKHOM M MHOIOYPOBHEBOM, OHA HAIIpaBJIEHA HA 3alUTy TPaJULIMOHHBIX

! Antonos B. A. IIpaBoBas cucTeMa ncnama: KOHGIUKTHBIH «COI03» HHTEPIPETALHi MOHITHS «ITIa-
puat» // Teopust rocynapcera u mpasa. 2022. Ne 4 (29). C. 74.

2 AitbatoB M. M. CTaHOBIIeHHE U 0COOEHHOCTH MPaBoBBIX mKon Mcmama // O6pazoBanue. Hayka.
Hayunsie kaznpsl. 2020. Ne 4. C. 24.

% AnTonoB B. A. Vka3. cou. C. 74.

4 Aiibatos M. M. Vkas. cou. C. 24.
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LIEHHOCTEN MYCYJIbBMaHCKOTO MUpa. MHOIrMe NoJIOKEHUsI MyCYJIbMaHCKOTO IIpaBa HO-
CAT HAATOCYAAPCTBEHHBIN XAPAKTEP U HE MPU3HAIOT TOCYJaPCTBEHHBIX I'paHull. B To
K€ BpEMsl, B COBPEMEHHOM MHPE UMEETCS HEOOXOAUMOCTh MTPUBEAEHUS YCTAPEBLINX
HOPM B COOTBETCTBUU C COBPEMEHHOMU KHU3HBIO, TOITOMY B c(pepe myOamyHOoro npasa
BaXHOE 3HAYEHHUE MPUOOPETAET HAIIMOHATIBHOE 3aKOHOJATEIbCTBO, KOTOPOE, TEM HE
MEHEE, HE JOJKHO IIPOTUBOPEUNUTH OCHOBHBIM PEJUTMO3HBIM UCTOYHUKAM.

Jlanee ocTaHOBUMCSI Ha Hay4YHOU IpoOeMe pa3rpaHU4YeHHs] TAKMX BaXKHBIX TO-
HSITUN MYCYJIbMaHCKOW MPABOBOM CUCTEMbI KaK «(UKX» U «IIapuaty.

[TonsTre «puxx» npeacrapisieT co00il MyCyIbMaHCKYIO TOKTPUHY, U3yYaIOILy IO
IpaBujia BHEIIHETO MOBEJICHUs, a TAKXKEe KOMIUIEKC 001ecTBEHHbIX HOpM. DakTuye-
CKU, «(PUKX» SBISIETCS COBOKYIMHOCTBIO HJIEH U MO3UIUHI O TOCYTapCTBEHHO-TIPABOBBIX
ABJICHUSIX U IOBEJICHUU B POKYCE MYCYJIbBMAHCKUX TPAJAMLINI U pETUTHO3HBIX YUEHUH.

Bropoe — «mapuat» — COBOKYIHOCTh MPEANUCAHUN, POPMHUPYIOUINX COBECTH,
HPaBCTBEHHOCTh U yOexJeHUs MycylbMaHHUHa, Oasupytomuxcs Ha Kopane u CyHne
npopoka Myxammena, popMHUpPYET PETUTHO3HBIN aCIIEKT MPaBOBOrO MOBEIEHUS Ipa-
BOBEPHOI'0 MyCYJIbMaHUHA.

B Hay4HBIX TpyZax COOTHOIIEHUE U TPAKTOBKA ABYX ITUX MOHATUN — HACTOSIIIAS
Hay4Has npobnema. CyniecTByeT NO3UIMs, COINIACHO KOTOPOM MIapuaT U (PUKX — 3TO
pacxokue, HO POACTBEHHBIE NPYyr NPyry MNOHATHSA. K TakoMy BBIBOLY HPUXOIUT
I'. . Mypomues’. OH nojsepraer aHaau3y KOHIIEIIHIO IIPABOTEHE3a Y MyCyJIbMaH.
Ero nmosunus 3axkintoyaercs B TOM, 4TO MyCYJIBMAaHCKOE IIPaBO — 3TO JBOMCTBEHHAS CH-
creMa. PelMrno3HocTs mapuara, KOTOPbIA CO BPEMEHEM IIEepecTas COOTBETCTBOBATH
pa3BUBAIOIIMMCS OOIIECTBEHHBIM OTHOIICHUSM, MpUBEIa K BO3ZHUKHOBEHUIO (PUKXa
U IIKOJI Ma3xaboB (JIIo/iei, KOTOpbIE HA OCHOBAaHUM CBOUX TPAKTOBOK CBSILIEHHOTO MTH-
CaHUs U OTXOKJEHUHU OT HEro C(POPMUPOBAIIM CBOE PEIIUTHO3ZHOE TEYEHHUE) MO3BOJIUB-
IM€ MyCyJIbMaHCKOMY MPAaBYy HEMHOT'O OTOMTH OT PEMTUO3HOCTH. DUKX CTAHOBUTCS
IVIABHBIM MCTOYHUKOM IIpaBa U IO3BOJISET NEPEUTH €My K CBETCKOMY crarycy. [lla-
pHAT B CBOKO OYEPEb OCTAECTCS Y3KOHANPABICHHON PEIUTHO3HON TOKTPUHOU.

B cnenmanbHO# nuTepatype Takke BHICKAa3bIBAE€TCSI MHEHHE O TOM, YTO (PUKX CO-
CTaBJiArONIas mapuara. JlaHHass KOHUENnIus O4eHb MHOTOorpanHa. OJIHU CUUTAIOT, YTO
(UKX ecTh HayKa O LIapuare, TO €CTh €Clii MOCJieIHul ocHoBbIBaeTcs Ha Kopane
u CyHHe, TO PUKX paclIupseT ero 3a CYeT UIKMbI U KUsca.

[TonmynsipHO MHEHME OAHOTO U3 CaMbIX TJIABHBIX OTEYECTBEHHBIX YUEHBIX, UCCIIE-
OyIOIUX MycyjibMaHckoe TpaBo, JI.P. CrokusiiHeHa, KOTOpBIM BechMa CrelupuuHO
ONKCBHIBAET COOTHOLIEHHE Imapuara W (ukxa’. Ilo ero MHEHMIO, mIapuaT — 3TO

! Mypomues I'. . MycynsMaHcKoe NpaBo B KOHTekcTe npaBorenesa // Ilpaso. JKypnan Briciueii
kol SkoHoMukH. 2021, Ne 1. C. 18.
2 Croxusitnen JI. P. OCHOBEI TEOpHH HCIIAMCKOTO MpaBa: yueOHoe mocobue. CII6., 2019. C. 23.
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IUIOAOPOHAs TOYBA WINM Kpenkue KOpHM JepeBa. PUKX ke ABiseT co0oil camo nie-
peBo. DTa ajuleropuvHasi MOJIEIb TPAKTYETCS CICAYIOMUM 00pa3oM: 0e3 M3ydeHHS
kopHel (Kopana u CyHHBI) HEIb3s MOJTYYUTH CHEBIX IJIOM0B (MIKMBI U KUsACA, TO
€CTh MHEHHUSA MPO(HECCHOHATBHBIX IOPUCTOB U UCIIAMOBEIOB).

[lepBasg 0COOEHHOCTh MYCYJIBMaHCKOM MPABOBOM CHCTEMBI BBI3BIBAET Y YUEHBIX
HanboJiee CUIIBHOE PACcX0KIEHUE BO MHEHUAX. [Ipoune xapakTepHble YepThl BbIIEIIS-
IOTCSl yUYE€HBIMM euHO00pa3Ho. Hanbonee kaueCTBEHHO U IOJIHO JIaHHBIN MEepedyeHb
npeacTaBieH B padore D.0. A6xymaesal. OH BBIIENSET CIHEMYIONME XapaKTEPHBIE
YepThl MyCYJIBMaHCKOTO IpaBa: roCyAapCTBO HEMOCPEACTBEHHO HE YUyBCTBYET B POp-
MHPOBAaHUHU HOPM IpaBa, a TOJbKO CAHKIIMOHUPYET €ro, YTO HATJISAHO BUIHO HA IPH-
Mepe mapuara U (pukxa; IpUIUYECKe HOPMBI Yallle BCETO0 COBMAJAIOT ¢ HOpMaMu
PENMIHO3HOIO XapakTepa.; NEUCTBYET INPUHLUII IPUOPUTETA PEIIUTHO3HBIX HOPM.
MHorue npaBoHapyIeHus: paCCMaTPUBAIOTCA C IMO3UIMK PEJIUTHHA U HDABCTBEHHOCTH
MyCyJIbMaHHHA, KOTOPYIO TukTyeT Kopan u CyHHa.

PenurnosHoctb JaHHOrO BHUAA IpaBa — €ro €CTECTBEHHAs XapaKTEPUCTHKA.
B yronoBHoM mpaBe camoe 00JbIIOE MPECTYIUIEHUE — 3TO MPECTYIUIEHUE MPOTUB PEIIU-
ruu 1 Aiaxa. B rpaxxaanckoM Ipase, Korja OHO TOJIBKO Hayajlo pa3BUBAThCS B YCIIO-
BUsiX Apabckoro Xanugarta, mpaBo Ha BCE UMYIIECTBO IPU3HABATIOCH 3a AJIJIAXOM.

B 3akitoueHuu ciaeayer OTMETUTh, UTO MYyCYJIbMaHCKOE IIPaBo — 3TO OJHA U3 ca-
MBIX CJIOXHBIX JIJIsl TOHUMaHUS COBPEMEHHBIM YEJIOBEKOM MPABOBBIX cucTeM. Bo MHO-
T'OM 3TO OOBSACHAETCS IUPOKUM CITUCKOM UCTOYHUKOB, KOTOPBIE HOCST PETUTHO3HBIN
xapakrep. [Tonoxenust Kopana u CyHHbI HecyT B cebe 00pa3el] MOpaibHO-3THYECKUX
KAaueCTB MYCYJbMaHNHA, YTO SBJISETCS OCHOBOM IS IIapuaTa — COBOKYITHOCTH HOPM
JBYX 3TUX UCTOYHUKOB.

JlanbHeiilee pa3BUTHE OOLIECTBEHHBIX OTHOIICHHW B MEPBBIX MYCYJbMAHCKUX
rocyJapcTBax IpHUBEJIO K TOMY, YTO IIapuaT MepecTaj COOTBETCTBOBATH TpeOOBAHUAM
(OpMUPYIOLIUXCS TOCYIAPCTBEHHBIX MHCTUTYTOB. C 3THM CBSI3aHO BO3HUKHOBEHHE
¢uKxa — MyCyJIbMaHCKOW JOKTPUHBI O ITPaBUJIaX BHEIIHETO TIOBEICHUS, a TAKKE KOM-
IJIEKC OOIECTBEHHBIX HOPM, OCHOBaHHBIX Ha mapuare. [Ipousonio ¢popmupoBanue
IOPUCIIPYICHLIUH HA TTOYBE PEJTUTHH.

B ¢ukx, nomumo Kopana u CyHHbI, kak 0cHOBBI, Bonud Nmxma, Kusic u Mctux-
CaH, COCTABJISIOLIUX B COBOKYITHOCTH MHEHHME JIFOIC 10 MOBOY MPUMEHEHHUS, TPaK-
TOBKU 1 ()OPMUPOBAHUS HOBBIX HOPM. DTH JaHHbIE TO3BOJISIIOT HAM COCTaBUTh CIICOK
XapaKTEepPHBIX YEPT MYCYIbMAHCKOTO MpaBa: peIUru03HOCTh; 00palieHle K MOPaJIbHO-
ATUYECKUM KayecTBaM M BO3BEACHME MX B 00pasell MOBEACHUS Ha YPOBHE IOPHUCIIPY-
JeHIMY; (opMUpOBaHUE ITPaBa HE CO CTOPOHBI TOCYAAPCTBA, & CO CTOPOHBI KPYITHBIX
3HaTOKOB Mciama.

! A6nynmaes 2. . ®unocodcko-peuTHO3HBIE OCHOBBI U 0COOEHHOCTH MYCYJIBMAHCKOTO TpaBa //
CoumanbHo-nonutuueckue Hayku. 2014. Ne 1. C. 2-3.
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WUCKYCCTBEHHBIY MHTEJLUIEKT
KAK ®AKTOP IPOTUBOJENCTBUA KOPPYIILIUU
B ITPABOBOM I'OCYJAAPCTBE

A.C. Cukau, cmyoenm
Hanvuesocmounvlii hedepanvhblii yHugepcumem

b.A. Onoe, cmyoenm
Hanvuesocmounvwlii ¢hedepanvuvwlii yrugepcumem

. A. I'onvyoe, cmyoenm
Jlanvresocmounuili ghedepanvhulll YyHUBEPCUMEM

Hayunwtii pyxosooumeis
Knsazesa H.A., kanoudam wpuouueckux HayK, O0OueHm
Jlanvnesocmounuiii gpedepanvhulil yHusepcumem ({BPDY)

Koppymnuus B COBpeMEHHOM MHpPE — 3TO SIBJIEHUE, KOTOPOE pa3pylIacT 1eMOKpa-
TUYECKUE MHCTUTYTHI U LIEHHOCTH, HECET B c€0€ CEphE3HYI0 YyIPO3y IPaBOBOMY U CO-
[[MaJIbHO-3KOHOMUYECKOMY Pa3BUTHUIO CTPaHbl 1 HALMOHAIBHON 0€301aCHOCTH, HAHO-
CUT YyBCTBUTEJIbHBIN yIIEpO YCTOMUYMBOMY PAa3BUTHIO TOCYJIapCTBA U BEPXOBEHCTBY
3akoHa. Ee 0c000 HeraTMBHBIM MOCJIEICTBUEM SIBISETCA TO, YTO OHA A€POpPMUpPYET
[IPAaBOCO3HAHUE TPaXKJIaH, MPEIOCTaBIASA JIOXKHBIE BO3MOXHOCTH YJIOBJIETBOPEHHUS
CBOMX JIMYHBIX U KOJUIEKTUBHBIX MHTEPECOB IyTEM MOAKYTIA JOHKHOCTHBIX Jul. ['oc-
YAApCTBO C MIyOOKOM JPEBHOCTU MILUET IMyTH U CPEICTBA MPOTUBOJACHCTBUS KOPPYII-
LMY, HO JIMIIb B COBPEMEHHOM MHPE NOSIBUIACH BO3MOKHOCTD MOAKIIOUUTE K 3TOMY
TOCTHKEHUS COBPEMEHHOM HAayKHU. JTO MPENOCTABISAET rOCY1ApCTBAaM CPEACTBA, MO3-
BoJIsifoIMe OoJiee 3((HEKTUBHO MPOTUBOCTOATh KOppynuuu. OQHUM U3 BaXKHBIX MH-
CTPYMEHTOB SIBJISIFOTCS 3JIEKTPOHHBIE CUCTEMBI 00Pa0OTKH JaHHBIX, KOTOPBIE MMO3BO-
JAIOT BBIABIATH W IIPECEKATh KOPPYILIMOHHBIE IPOSBICHUS HA pPAaHHEW CTaauu.
DTO MOMOraeT rocyaapcTBaM 00ecleuynuBaTh COLUAIbHO-IKOHOMUYECKOE PA3BUTHE U
CTaTh OIOPOM ISl CBOMX IPaKIaH".

Odummansuas cratuctika MBI Poccun mokassiBaeT, 4To 705151 KOPPYIIIHOHHBIX
MPECTYIJICHUM B O0IIEH CTPYKType MPECTymHOCTH cocTaBiseT 1,5-2%, HO OObIINH-
CTBO M3 HUX OCTAETCA HE3apEruCTPUPOBAHHBIM. T€M HE MEHee, YHCIIO BBISIBICHHBIX
KOPPYILUMOHHBIX MPECTyIJIeHU ocTaeTcsi BhICOKMM. B 2018 r. Obl1 OTMEYEH poCT

! Cuxau A. C. YronosHas nomutuka P® mo 60psbe ¢ mpecTyIeHrs MU KOPPYTIIHOHHOH HAIpaBIeH-
HOCTH: Hay4YHO-HCCIeIoBaTeNnbckas padora, JIBOY. Bnagusocrok, 2022. C. 3.
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perucTpauuy KOppyniuoHHbIX npecTyruieHui Ha 2,9%, B 2019 r. na 1,6%, a B 2020 r.
YHCJIO 3aPETUCTPUPOBAHHBIX MPECTYIUICHUH coKkpaTuioch Ha 0,6%. Koppymius otpu-
IIaTeJIBHO BIIMSET HA JEMOKPATHYECKUE MHCTUTYTHI, YCTOMYUBOE Pa3BUTHE TOCYIap-
CTBa M BEPXOBEHCTBO 3aKOHA, (POPMHPYS B OOIIECTBE HEMPABUIHLHOE TIPEICTABICHHAC
O pEIICHUH JIMYHBIX U KOJJICKTUBHBIX HHTEPECOB ITyTEM MOJKYTIA TOJLKHOCTHBIX JIHII.
boprba ¢ koppymiueit aBisieTcsi OAHON U3 IJIaBHBIX 3a]la4 COBPEMEHHOT0 00IIeCTBa,
TpeOyIolIel JeHCTBEHHBIX MEP U MOBBIIICHHUS] OTBETCTBEHHOCTH 332 KOPPYIIIMOHHBIC
POSIBJICHHUS.

Hcnonp30BaHre HCKYCCTBEHHOTO MHTEIUICKTA MTO3BOJIACT MPEIOTBPAIIATH U BhI-
SIBJISITH KOPPYIIIMOHHBIE MPECTYTUICHHUS], TTOBBIIIATH JOBEPUE HACEICHUS K IEITEIHHO-
CTH OpTraHOB rOCYAapCTBEHHON BIACTH, COOMPATh AaHHbBIE U 00pabaThiBaTh HH(POPMa-
IO, CO3/1aBaTh MPO3PAYHBIA MEXaHNU3M O0PBHOBI ¢ KOPPYIIIIMEH U HHTETPUPOBATH pe-
CYpChI pa3IM4HBIX OpraHu3auuil 1 3G HeKTHBHOM OOPHObI ¢ KOPPYIILHEH™.

Cornacno HanmonansHoit CTpaTeruu pa3BUTHSI UCKYCCTBEHHOTO WHTEIICKTA,
WU nipeactapiisieT co00ii TEXHOJIOTUYECKOE PEIICHUE Ha OCHOBE MAaTEMAaTHUYECKUX aJl-
TOPUTMOB U MOJIEJIeH, CIIOCOOHOE 00pabaThIBaTh M AaHAIU3UPOBATH OOJIBIINE OOBEMBI
JTAHHBIX C WCIIOJIB30BAHUEM MAITUHHOTO 00ydeHms. UM MOKeT UCIOIb30BaThCS IS
O00pbObI ¢ KOppymiueH, 0aaroaaps cnocoOOHOCTH OBICTPO 00pabOTKK MH(MOpPMAIINH,
aHaIM3a €€ M BBIICIICHUS MTOI03PUTEIBHBIX TPAH3AKIIHM.

Hcnonb30BaHne UCKYCCTBEHHOTO MHTEIUIEKTA JIJIs1 OOPHOBI C KOPPYMIIMEH MOMKET
ObITh 3((EKTUBHBIM, HO BBI3BIBAET BOIMPOCHI IIPABOBOTO XapakTepa, Tak Kak TpeOyer
00pabOTKH TaHHBIX, 3AIIUIICHHBIX 3aKOHOM 0 0aHKOBCKOH TaitHe. HeoOxoaumo npopa-
00TaTh TPABOBOM M STUYECKUI aCTIEKTHI UCTIOIH30BAHUS U CO3/[aTh MEXaHU3MBbI 3aIIIUTHI
KOH(PUACHIIMATBHOCTU TpaxkaaH. Pazpabotka 3¢ ()EeKTUBHBIX METOAOB OOPHOBI C KOP-
pyTiuel BakHA IJI COXpaHEHUS 3aKOHHOCTH U JIOBEPHSI K TOCYIaPCTBCHHBIM OpPTaHaM.
Ve cylecTByIOT at@opMbl, 00bEIUHSIONINE JaHHBIE 0 KHOEpyTrpo3ax, YTo MO3BO-
nsieT 6osee 3 PeKTUBHO OOPOTHCS ¢ KUOSPIPECTYMHOCTHIO. ABTOP MpeiaraeT UCIoJIb-
30BaTh JJAHHBIEC TUIATHOPMBI JJIsI CO3IAHUS CHCTEMbI UCKYCCTBEHHOTO WHTEIIICKTA IS
O00prOBI C KOppyMIUed. ITO MOMOXKET OOBEAMHUTH PECYPChl PA3IMUHBIX OpPraHOB
U TIPEIPUSITUI 111 cOOpa HYKHBIX TaHHBIX U 3(PPEKTUBHON OOPHOBI C KOPPYTIIIHUEH.

AMEepUKaHCKHE WCCIICI0BATEN MCIOIb30BAIM METOABl MAITUHHOTO OOyYCHHUSI
J71s BBIABJICHUS HauboJlee BaXHbIX (PaKTOpoB Koppynuu?. OHU ONPeeIUI, 4TO OT-
KPBITOCTh IIPABUTEILCTBA, 3aIlIMTa UMYIIECTBECHHBIX IPaB, CIpaBeIINBas CyacOHas
CUCTEMa U BBICOKUH YPOBEHBb 00pa30BaHMsI ABJISIOTCS HanOoJiee BIUATEIbHBIMU (DaK-
TOpaMH B OMPEIEICHUN YPOBHS KOpPPYMIHMHU. DTO OBUIO BBISBICHO Ha OcHOBEe 30

! Kysemun H. A. [lepcrieKTHBBI HCTIONB30BaHNS HCKYCCTBEHHOTO MHTENIEKTA B IPOTHBOACHCTBHH
koppynuuu // Becthuk MockoBckoro yausepcutera MB/] Poccun. 2021. Ne 3. C. 155.

2 Lima M., Delen D. Predicting and Explaining Corruption across Countries: A Machine Learning
Approach // Government Information Quarterly. 2019. Vol. 37. Is. 1.
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MO/, NCTIOIB3YIOMIMX UHAEKChl Transparency International, Heritage Foundation
n nanHeix OOH. Meton Random Forest mokaszan HauBbICIIyt0 TOYHOCTH (85,77%),
B TO BpeMs KaK METOJbI HEHPOCETH W OMOPHOT0 BEKTOPA MOKA3aJd MEHBIIYIO TOY-
HoCcTh (73,84% u 76,15%).

ABTOpBI co3aaJI BEO-TIPUIIOKEHHE, KOTOPOe coOupaeT nHPOpMAIUiO ¢ HOBOCT-
HBIX caiiToB MHIOHE3WH, KIaCCH(PUIMPYET KOHTEHT B 3aBUCHMOCTH OT CTEIEHH KO-
PYNIIMOHHBIX MTPABOHAPYIIIEHUH U OTOOpaXKAET Pe3yIbTaThl Ha TeorpauuecKoi KapTe
Google API. Uccnenosanne Bxmogano 900 000 HOBOCTHBIX CTaTel 3a IOCIEIHUE
7 net, u3 koTopbix okouso 0,2% OpuTn nocBsALIEHBI KOppynuun. Kapra oTpaxaer cepb-
€3HOCTh KOPPYIIIMOHHOTO TIPABOHAPYIIICHUS IIBETOM, OT CHHETO J0 SIPKO-PO30BOTO.

[TogBoast UTOr BCeMy BBINIIECKA3aHHOMY, CJIEAYyeT OTMETHTh, YTO B MHPE BCE
OOJIBITIE CTPaH 3aHUMAIOTCS PA3BUTHEM M COBEPIIICHCTBOBAHUEM MCKYCCTBEHHOTO WH-
TesuiekTa it 6omee r3¢pexTuBHOM 60pbOBI C KOppyIKen. B OyayiiemM HOBbIe METOIbI
MCKYCCTBEHHOT'O MHTEJIJIEKTa MOTYT 3aMEHUTh CTaphle METOIBI B 3TOM O0phOE.

MECTO M POJIb IPABOOTHOIEHUH
B MEXAHM3ME ITPABOBOI'O PEI'YJIUPOBAHUASA

T.C. Cumonoguu, cmyoenm
Braousocmoxckuii punuan
Poccuiickout mamoscennoun akaoemuu

Hayunwtii pyxosooumeis

Ilocmpuzanoe E.A., kanouoam noaumuyeckux HayK
Braousocmoxckuii punuan

Poccuitickoti mamooicennoii akademuu

HeBo3MOKHO MpencTaBuTh COBPEMEHHOE OOIIECTBO 0€3 CHCTEMAaTH3HPOBAHHOTO
BHEIITHETO PEryJIMPOBAHMS OTHOIIIEHUH, BO3HUKAIOIINX MEXKTY CyObekTaMu. CTOJIeTUAMU
(uocodbl 1 MpaBOBE/IbI 33/1aBATMCH LIEJIbIO TOBBIIICHUS Y3PPEKTUBHOCTH U 3HAUMMOCTH

! Noerlina R. D., Mursitama T., Fairianti Sh., Kristin D., Sasmoko S., Mugsith A., Krishti N., Ma-
kalew B. Development of a Web Based Corruption Case Mapping Using Machine Learning with
Acrtificial Neural Network // International Conference on Information Management and Technology
(ICIMTech). 2018. P. 402-404.
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rocyJapcTBeHHOM BiacTu. J{Jis peanu3aiuyu JaHHOM e CO3/1aBAIMCh ITPABOBbIE HAYaa,
KOTOpbIE MPOJOJKAIOT COBEPLIEHCTBOBATHCS U MO CEM JI€Hb, HENPEPHIBHOE PA3BHUTHUE
MPUHIIMIIOB MPABOBOTO PETYJIUPOBAHUS CIIOCOOCTBYET MPOIBETAHUIO MHCTUTYTA BIACTH
Y CTAaHOBJICHHIO TIPABOBOM CHCTEMBI B O0ITIECTBE, 0€3 KOTOPOM XaocC U OeCTIpe et B3sUTH Obl
BEPX HaJl COLILYMOM.

KOpunuueckoit HayKol yCTaHOBIIEHO, YTO JJIs1 KaXKasi OTpaciib IpaBa MHIUBULY-
ANU3UpPYyeT OOIIECTBEHHbIE OTHOIICHUSI, YUTO O3HAYAET MX OTACJICHUE OT UHBIX cdep
COIIMAJIBHOTO B3aUMOJICHCTBUSI METOIOM U OOBEKTOM.

OTHoILIEHNS, BO3HUKAIOIIUE BO BPEMS pealln3aliii CyObeKTOM CBOUX MpaB 1 005-
3aHHOCTEW, B 00ILI€H TEOpHUH MpaBa NPUHATO HA3bIBATh PABOBBIMU. JlaHHOE MOHATHE
3aHMMAET BaKHOE MECTO B MIPABOBOIl HAYKE, MOCKOJbKY OTHOCHTCS K (PyHIaMEHTalb-
HbIM AePuHUIUAM. OHO 3aHUMAET UEHTPAIBHOE MECTO B IPABOBOM MEXAaHU3ME PETy-
JMPOBAHUSI OTHOUIEHUM, MOCKOJbKY, HIMEHHO B MPABOOTHOILIECHWH IPAaBOBasi HOpMa
BCTpEUYaeTcsi ¢ 00bEKTOM CBOETO PEryIupoBaHus. TakuM oOpa3oM, IPaBOOTHOILIEHHE
BBICTYIIA€T B KAYECTBE «ONTHUMAIIBHOTO COCTOSIHHUSI HA OCHOBE MCIOJIb30BAHUS CYIIE-
CTBYIOILIET0 MACCUBA HOPM M IIPAaBHI» ..

C pa3BuTHEM rocyJapCTBEHHOCTH MOSIBIISIIOTCS 3aJa4l, CBSI3aHHbBIE C HEOOXOAU-
MOCTBIO COBEPIIEHCTBOBAHUSI CUCTEMBI, OTBEUAIOIIEH 3a 3P(HEeKTUBHOE (PYHKINOHU-
pPOBaHUE NPABOBBIX AJIEMEHTOB B KU3HU OOIIECTBA. 3/1€Ch TPABOBbIE HHCTUTYTHI MPH-
3BaHbl 00ECIIEYUTH B OOJIBIIIEH CTENEHN BaXKHBIE ISl TOCYIapPCTBEHHOMN BIACTH COIIM-
aJbHBIE B3aUMOCBSI3U, KOTOPHIE, IO MHEHHIO Psifia YUYEHBIX, SABJISIOTCS HauboJiee Bax-
HbIMU Ha (oHe npyrux otHomeHui. Tak, C.C. AnekceeB cuuTaeT, 4To MpeaMeT Impa-
BOBOT'0 PETYJIMPOBaHUS 00pa3yeT «pa3HO00pa3HbIe 0OIICCTBEHHBIC OTHOIIICHHUS, KOTO-
pble OOBEKTUBHO, IO CBOEH MPUPOJIE MOTYT «IOJJaBaThCS» HOPMATHUBHO-OPraHMU3a-
LMOHHOMY BO3JICHCTBUIO U B JAHHBIX COLUAIBHO-TIOJIUTUYECKHUX YCIOBUSAX TPEOYIOT
TaKoro BO3ACHCTBHUSA, OCYIIECTBISEMOIO MPU MOMOLIM IOPUAMYECKUX HOPM, BCEX
MHBIX IOPHIMYECKUX CPEACTB, 00Pa3yIOIMX MEXaHU3M IIPABOBOTO PETYIUPOBAHMUSN 2,
MexaHnu3M, 0 KOTOPOM F'OBOPUTCS B paHee MPUBEICHHOM BbicKa3biBaHuu, C.C. Anek-
ceeBa, HE SABJIAETCS CIydalHBIM 00pa3oM MOJO0OpPaHHON COBOKYMHOCTBIO IMPaBOBBIX
CPEACTB; TaHHBI TEPMHH MOJAPAa3yMEBAECT KOMILJIEKC CaAMOCTOSITEIbHBIX COCTaBJISIO-
Ux, 00beIMHEHHBIX OOIIeH 3a/1auell B €IMHYI0 CUCTEMY, KOTOpas JIeUCTBYET B TaH-
JIEME CO BCEMU €€ DJIEMEHTaAMHU.

MexaHu3M MpaBOBOTO PETYyJIUPOBAHUS B Y3KOM CMBICIIE CYIIECTBYET JIJIsl TOTO,
YTOOBI TOCYAAPCTBEHHbBIE OPTaHbl BIACTH OECIPENSATCTBEHHO OCYILECTBIISIIIN CBOE BO3-
JICUCTBYE HA KU3Hb KXKJIOTO TpaKIaHUHA, 00eCriedrBasi MPaKTUYECKYIO peaTn3alnio
3aKOHA; €CJIU pacCMaTPUBATh MEXaHU3M ITPABOBOTO PETYIUPOBAHMS B 60JI€€ ITUPOKOM

! Manaxos B. I1. O6mast Teoprs IpaBa 1 roCy1apcTBa: K pobieMe mpasormornManus. M., 2018. C. 127.
2 Anexcees C. C. O6mias Teopus ipasa: B 2 T. M., 1981. T. 1.
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CMBICJI€, TO BOBHHKAET HEOOXOJIUMOCTh CKa3aTh, YTO 3TO YHUKAJIbHBIA U CBOEOOpa3-
HBII TPaBOBOM KaHaI MEXy CyObEKTaMH OOIIECTBEHHBIX OTHOIICHUH, UX MTpaBaMu 1
o0sa3aHHOCTSMU. B 1aHHOM citydyae HanOouee sIpKo MPOSIBISETCS CBA3b TOCYAapCTBa C
IPa)XXTaHCKUM OOIIIECTBOM.

ITpaBoBOE perynupoBaHue B IOPUIUIECKON HAyKe U 00I1IE€CTBEHHOM )KU3HU BBICTY-
NaeT KakK JJIAIIUNACA BO BPEMEHU M TPOCTPAHCTBE MPOLECC, ISl KOTOPOIO XapaKTEPHO
HaJIM4KE ONPEACIICHHbIX CTaauil. Tak, ydyeHble-IpaBOBEABI BBIACISIIOT TPU OCHOBHBIX
aneMeHnTa. [lepBbIM U3 HUX BBICTYIAIOT HOPMBI IIPaBa, SIBJss 000 (hyHIaMEHT IpaBo-
BOTO PETYJIMPOBaHMS. BTOPBIM 371eMEHTOM BBICTYHAIOT OOIIECTBEHHBIC OTHOIIICHHUS, SIB-
JISIFOIIUECS IEHTPaAIbHBIM 3B€HOM JaHHOTO MeXaHu3Ma. IMEHHO IPaBOBbIC OTHOILICHUS
MIEPEBOIAT BO3HHUKAIOIINE IOpUANYECKUAE (PaKThl HA KOHKPETH3UPOBAHHBIC CYOHEKTHB-
HbI€ MpaBa U ropuIndYeckue o0a3aHHOCTH. M, HaKoHell, TPEThUM, 3aKITI0YUTEIbHBIM 3JIe-
MEHTOM MEXaHH3Ma, €CTh peain3allis HOpM IpaBa — PaKTUYECKOE OCYIIECTBICHUE JTU-
11aMUd COOCTBEHHBIX IpaB, UCTIIOJHEHHE 00sS3aHHOCTEW. MOKHO MOJAyMaTh, UTO TaKOE
MIPaBOBOE SIBJIICHHE, KAK PACCMaTPUBAEMbIII MEXAHU3M, PACKPBIBAETCS B 3aKIFOUUTENb-
HOU CBOEH cTaauu — ctaauu peanusanuu. Ho 3To B kopHe He Tak. IMEHHO MpaBOOTHO-
IIEHUS] BBICTYNAIOT B POJIM OCHOBHOT'O 3BEHA.

Cpenu BCEBO3MOXKHBIX I'pYyNM OOIIECTBEHHBIX OTHOIIEHUM CIIEYET BBIJICIUTH
MMEHHO MPABOBbIC OTHOIICHUS, KOTOPHIE SIBJISIFOTCS OJHUM M3 OOBEKTOB HAIIETO MC-
cinenoBanus. [IpaBoOTHOIIEHUS KaK BHUJ OOIIECTBEHHBIX OTHOIIEHWUN — 3TO OOIIIe-
CTBEHHBIE OTHOILICHHUS], OTIPE/ICIICHHBIE U PETYIUPYEMbIE HOpPMaMU MPaBa, yYaCTHUKH
KOTOPBIX SBJISIOTCS HOCUTESIMUA CyOBEKTUBHBIX MPAB U IOPUANUECKUX 00S13aHHOCTEH,
rapaHTUPYEMbIX FOCY1apCTBOM.

JlnmuTenpHOE pa3BUTHE UHCTUTYTA MPABOBBIX OTHOILICHHWM BBISIBUIO BEChMa 3Ha-
YUTEJNbHOE €ro MHorooopasue. «Bce MHOrooOpasme peajabHbIX MPaBOOTHOIICHH,
MMEIOUIUX WUHANBUYATU3UPOBAHHOE BBIPAXKEHUE B PA3IMUHBIX 00JIACTSIX IMpaBa, IMo-
IafaeT B KATErOPHIO KOHKPETHEIX IIPaBOOTHOLIECHHUI», — paccyxknaer B.B. Xopyxmiil,
OHM BCeM M3BECTHBL, OHU Kak OBl JIKAT Ha IIOBEPXHOCTH PABOBOM )KU3HHU 00IIeCTBaZ,

JI1s1 MpaBOOTHOWIEHUM, KaK U JJIi MHOTUX JAPYTUX MPABOBBIX UHCTUTYTOB U SIB-
JICHUH, XapaKTepHa CBOS Kiaccuukarusi.

B 3aBrucuMocCTH OT (DYHKIIMH BBIACISIOT PETYJISTUBHBIC U OXPaHUTEIIBHBIE, TIO TEJISIM
MPAaBOBOI'0 PETYIUPOBAHUS — MAaTEPUATIBHBIE U IIPOLIECCYANIbHBIE; IO MMPEIMETY IIPABOBOT0
PETYJIMPOBAHUS WA OTPACIIEBOM MPUHAIICKHOCTH — KOHCTUTYLMOHHBIE, TPAXKAAHCKO-
MPaBOBbIE, YTOJIOBHO-TIPABOBbIE, aIMUHUCTPATUBHBIE, YTOJIOBHO-TIPOLIECCYATIbHBIE, TPaX-
JTAHCKO-TIPOLIECCYaIbHbIE, CEMEWHBIEC, YTOJIOBHO-UCIIOIHUTENBHBIC, TaMOXEHHBIE; TI0

! Xopyxwuit B. B. K Bonpocy o cymuoctu npasootsomenus // Colloquium-journal. 2019. C. 1-2.
2 Bornenko H. H. IlpaBoBrie oTHOmEHHs: ydeOHOe mocobue. Bomrorpan: Bonrorpamckuii yH-T,
2004. C. 22.
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KPUTEPUIO JJIMTEIBHOCTH — COBEPLIAEMBIE B TEUEHHUE JIHS, KPATKOCPOUYHBIE, JOJITOCPOY-
HBIE; TI0 KOJIMYECTBY O0S3aHHBIX JIMII — A0COJIFOTHBIE M OTHOCHTENLHBIE..

CTpyKTypy IpaBOBBIX OTHOLIEHUH COCTABIIAIOT TaKHUE 3JEMEHTHI, KaK CyOBEKT,
O00BEKT U coJepkaHue. BaXXHO OTMETUTh, YTO B POJU CyOBEKTOB MPAaBOOTHOLIECHUN
BBICTYTIAIOT UX YYaCTHUKHU, 00J1aJar01IKe CyObeKTUBHBIMU ITPaBaMu U IOPUINUYECKUMU
o0si3aHHOCTSIMU. OOBEKTOM NPABOOTHOIIEHWM BBICTYNAIOT OJjara, 3alUIIArOIINe
CyOBEKTUBHBIE MpaBa U ropuaudeckue 00s3aHHOCTH. CyOBeKThl 1 OOBEKTHI — 3TO Ca-
MBbIE€ Ba’KHBIE 3JIEMEHTBI CTPYKTYPbI IPABOBBIX OTHOLIEHWH. JTO CBA3aHO C TEM, YTO
JIB€ ATUX COCTABJISIOLIUX CTPYKTYpPbl IPABOOTHOIIEHHUI MPEACTABISIOT COOOM TpyMITy
AJIEMEHTOB, ONPEACIIOIINX YYACTHUKOB, MEXIY KOTOPBIMH 3ap0KAAK0TCS MPABOOT-
HOIICHHS Pa3JIMYHOro Xapakrepa. Tak, BHIIIEYIOMSHYThIE 3JIEMEHTHI TPAaBOOTHOLIE-
HUW 3aHUMAIOT B TEOPUU IIPaBa CTOJIb K€ 3HAYNMOE MECTO, KAK U CAMH IPABOOTHOLIE-
HUs. DTO OOBACHSAETCS TEM, UTO CYOBEKTHI M 00OBEKTHI BBICTYIAIOT, TAK CKa3aTh, Opra-
HU3aTOPOM JIF000T0 00IIIECTBEHHOTO OTHOIIICHHUS.

XapakTep MpaBOBOMl CBA3M MEXAYy CYObEKTaMH 3aMEHSETCSI CIOBOCOYETAaHUEM
«coaepxkaHue». VIMEHHO 37eCh HaXOISAT CBOI B3aUMOCBSI3b CYOBEKTHBHBIC IIpaBa
U ropuanyeckre 00s13aHHOCTH. OHa BBIpa)KaeTcsi B TOM, YTO IIPABO OJHOIO CyOBeKTa
MIPaBOOTHOLIEHUI HAXOAUT CBOE OTPAKEHUE B IOPUIUUECKUX O0S3aHHOCTSIX JPYIroro.
BaxxHo, yToObI CyOBEKTUBHBIE ITpaBa U IOPUAHYECKUE 00SI3aHHOCTH CO3/1aBaIU CBSI3b
MEX1y CyObeKTaMH, Ha KOTOPBIX IEHCTBYIOT IPABOOTHOILICHUSI.

UYro Kkacaercs MOHATUS «OPUAWYECKUH (DakT», HEOOXOIUMO OTMETUTh, YTO
B IOPUCIIPYJCHIIMHN TaKUM 00pa30M Ha3bIBalOT 0OCTOSITENBCTBA, IPU KOTOPHIX BO3HH-
KaloT, U3MEHSIOTCS TMOO MpeKpalaroTcs npaBootHomenus. KOpuanueckue coobIThs
U JIEUCTBUS 00pa3yloT opuandeckuid (akrt. SIBleHHs,, BOBHUKHOBEHUE KOTOPBIX HE
CBS3aHO C BOJIEH YENIOBEKA, OTHOCAT K FOPUAMYECKUM COOBITUSIM, HAIIpUMED, HABOHE-
HUS, MOXapbl U T.A4. HUKTO He MOKET MOBIUATH Ha MPEAOTBPALIEHUE UX TOSBIICHUSA,
OTBETCTBEHHOCTb 32 HET'O HE MOXKET OBITh BO3JIO’KE€HA HU Ha Koro. [Ipenmnonoxum, npo-
M30IJI0 HABOJHEHHE, KOTOPOE MOTJIO COMPOBOKIATHCS TMOENIbIO HACETICHMSI, HEKOTO-
pBIE JIFOAM MOTJIM MOTEPATh CBOM BEILM, MECTOXKUTENIBCTBA. TaK, FOpUAUYECKUE T10-
CJIEICTBUSI BO3HUKIIM, HO MPSIMYIO0 OTBETCTBEHHOCTb 3a HUX HUKTO HECTH HE OyJeT.
Cynpst kBanupUIUpPyeT JaHHbIE 00CTOATENHCTBA KaK FOPUIUIECKOE COOBITHE.

[ToMuMoO 1OpUINYECKUX COOBITUM CYIIECTBYIOT IOPUINYECKUE NEUCTBUS, KOTO-
pbI€ BOSHUKAIOT B 3aBUCHMOCTH OT BOJIM U CO3HaHUs Jitojieid. OHU ObIBAIOT MpaBoOMeEp-
HbI€ U MpOTHUBOMNpaBHbIE. FOpuanueckue necTBUs, KOTOPhIE HE MPOTUBOPEYAT HOP-
MaM I1paBa, Ha3bIBAIOTCs MpaBOMepHbIMU. OHH, B CBOKO OYEPE.Ib, OIPA3IEIAIOTCS HA
IOpPUIMYECKHE TIOCTYIIKH U FOPUANYECKUE aKThl. [IpOTHBONIPaBHBIMU FOPUINYECKUMU

! Bankosas B. I'. OcHoBBI Teopuu npaBa: yuebHoe nocobue. Bramusoctok, 2008. C. 163.



94

NENUCTBUSAMM, KaK HE TPYJIHO AOTafaThCs, ABISIOTCS JEUCTBUSA, HE COOTBETCTBYIOINE
MIPaBOBBIM HOPMaM.

Tax, Teopus mpaBOOTHOLICHH ABIIAETCS GYHIaMEHTAIBHBIM U CBA3YIOIIUM dJie-
MEHTOM OOIIECTBEHHOM *U3HU U roCyJapcTBa B LenoM. PaccmaTpuBaemblii TEpMUH,
a UIMEHHO «IPaBOOTHOILIECHHUS», SIBJSETCS HEOTHEMIIEMOM YaCThIO MEXaHU3Ma MIPaBo-
BOT'O PEryJIMPOBaHMs, KOTOPBIH, B CBOKO 04EPE/Ib, TIOKA3BIBAET, KAK IIOCPEICTBOM KOPU-
JUYECKUX CPEICTB, IPOUCXOAUT FOPUINYECKOE BO3ICHCTBHE HA JKU3Hb COBPEMEHHOIO
oO1recTna.

PestoMupys BbllIECKa3aHHOE, OTMETUM CIIEAYIOIIEE: TPABOBbIE OTHOLIEHUS, SIB-
JSACh OTHOM U3 CTAJIMI MEXaHU3Ma MPAaBOBOr0 PETYIMPOBAHUS, OTBEYAIOT 32 IEPEBOJ
o0ILIMX MpeanucaHuii HOpM ITpaBa B CyObEKTHBHBIE MIPaBa U I0OPUANYECKUE 00A3aHHO-
CTH, KOTOPBIE OMPEAEIISAIOT OJTHOMOYUS U MEPY FOPUAMYECKOU OTBETCTBEHHOCTH IS
KOHKpeTHbIX JuIl. [TonpoOHOE n3yueHrne MexaHu3Ma IpaBOBOIO PEryJIMpPOBaHUS Kak
KOMIUIEKCHOW CTPYKTYpbl YIpPaBJIEHUS OOIIECTBOM MPEJOCTABISET BO3MOXKHOCTH
MMETh TOHMMAaHUE HAYMHAIOIEMY CBOM IYTh FOPUCTY O METOJAX FOPUINYECKHUX BO3-
JeMCTBUI Ha OOILIECTBEHHBIE B3aMMOCBSA3M M MX MAacCIITa0HYIO 3HAYUMOCTh B cepe
MIPaBOBBIX NHCTUTYTOB.

MPOBJEMBI BBAUMOJENCTBUS TOCYJIAPCTBA
U T'PAJXKJIAHCKOT'O OBIIECTBA
HA MMPUMEPE COBPEMEHHOW POCCUU

B.A. Tumkoea, cmyoenm
Braousocmoxckuii ¢punuan
Poccutickou mamoorcenHoU akaoemuu

Hayunwtii pyxosooumeis

Jlaspuk JI.A., kanouoam ucmopuueckux HayK, O0OueHm
Braousocmoxckuii gpunuan

Poccuiickoii mamooicennotl akademuu

B cnoxuBLIENCA MOJATUYECKOW NPAKTUKE M TEOPETUUYECKUX HCCIEAOBAHMIX
MpoO0JIEMBbI pa3BUTHUS IPAXKIaHCKOTO OOLIECTBA U €T0 B3aUMO/ICHCTBHUE C TOCYJapCTBOM
CUUTAETCS OJTHOM M3 BaXKHEHIITUX MPOOIEM.
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3HaynMas poJib TPaXJAaHCKOT0 00IIeCTBa 00YCIIOBIEHA TEM, YTO UMEHHO OHO BbI-
CTyIaeT TapaHTHel 00eCIIeueHus 1 3aIlIUThI TIPaB U cBOOO rpaxaH. [Ipudem B kpu3uc-
HbIE JJISl TOCYAApCTBa MEPHUObl BPEMEHH, HaceleHne 0oJiee aKTUBHO MPOSBIISET CBOIO
no3unuto. Hanpumep, 3aiuiias cBou KOHCTUTYIIMOHHBIE MpaBa U CBOOO/IbI, TPAXKIAHE
@paHIK BHICTYIIAIOT C TIPOTECTAMH MPOTUB MPOBEACHUS PEPOPMBI ITOT PYKOBOICTBOM
po¢COr030B, HAITPABJICHHON Ha MOBBINIEHUE IEHCUOHHOTO BO3pacTa. Y YaCTHUKHU aKIUH
HE TOTOBBI MUPHUTKCS C TIPOBEACHNEM Takoi pedopmbl: «I[IpoTecTHbIe nBHX)EHHS Oy Iy T
IIPOJIOJDKAThCA. MBI HE caAuMCs, HUKOI1a He caaauMmces. [IpaBUTensCTBO HE 3HAET, YTO
uX K1eT. Mbl noiiiem 10 konua. Ecinu HaM nipuzercs 0JIOKUpOBaTh CTPaHY, MBI 3TO Clie-
naem»’. Ha maHHOM mpuMepe Mbl BUAMM, KaK pabOTaeT MEXaHU3M 3allUThl 3aKOHHBIX
npaB ¥ CBOOO] HACETICHUS Yepe3 MHCTUTYTHI TPaKIaHCKOTO O0IIeCTBa.

Hanuune u spdextuBHOEC HYyHKIIMOHUPOBAHNE WHCTUTYTOB TPAXKIAHCKOTO 00-
IIECTBA SIBJISIETCSl MOKA3aTeJIeM CTEIEeHU JEMOKPAaTUYHOCTU oOlecTBa. IMeHHO To-
ATOMY JIJIsl CTAHOBJICHUS TPAKIAHCKOTO OOIIECTBA BAXKHO HATMYKE JEMOKPATHUECKOTO
MOJIMTHYECKOTO PEKUMA IrOCYIapCTBA, KOTOPBIM HA 3aKOHOAATEIILHOM YPOBHE 3aKpeTI-
JISIeT HEOThEMJIEMBIE TIpaBa U CBOOOIBI TPAXK/IaH.

Ha npotspkeHnn Bceit ICTOPUU CYILIECTBOBAHMS TPaKIAHCKOTO OOIIECTBA YUEHbIC
HE CMOIJIM MPUNTH K €IMHOMY MHEHHIO O CAMOM TMOHATUU «TPAKIAHCKOE OOIIECTBOY.
IToaTOMy Ha CEromHALIHUN JEHb CYLIECTBYET MHOKECTBO ITOAXOJOB K ITOHMMAaHUIO
rpaxkaaHckoro oomiectBa. OOBSICHAETCA 3TO JJIUTEILHON HMCTOPUEH pa3BUTHSA TOCY-
JApCTB, IEPEXOOM OT aBTOPUTAPHOTO K IEMOKPATUUECKOMY THUILY [IPABJIECHUS, U3MEHE-
HUEM I0JI0KEHHUS IPaK/IaH B 00I1I€CTBE, BHIOOPOM THIIA IKOHOMHYECKOUN CHCTEMBI.

B coBpemeHHOI 10puaANYECKON HayKe MO T'PaKTaHCKUM OOIIECTBOM IMPHUHSTO
MMOHUMATh COBOKYITHOCTh HETOCYNAPCTBEHHBIX OOBEIUHEHUM, 11€JIbI0 KOTOPOU SIBJISI-
€TCs 3aIluTa COOCTBEHHBIX MPaB U MHTEPECOB, a TAKXKE YJOBJICTBOPEHHUE CBOUX TIO-
TpeGHOCTENH?,

Kak y»xe orMeuasioch panee, Jisl CYIIECTBOBaHUS WHCTUTYTa TPaKIAHCKOTO 00-
IIeCTBAa BaXKHO HAJIMYME MTPABOBOIO PETYIMPOBAHUS, KOTOpOe OyeT odecneunBarh 3a-
KOHOJIaTeIbHOE 3aKPEIIEHUE OCHOBHBIX TIPAB M CBOOO]] TPaX/1aH, 3allIUTy UX 3aKOHHBIX
nHrepecoB. B Poccuiickont ®@enepanyii OCHOBHBIM 3aKOHOM TOCYAApCTBA SIBISETCS
Koncturynus. OCHOBHOM 3aK0OH TrocyJapcTBa 00€CIICUUBAET YCIOBHS CYIIECTBOBAHUS
JIEMOKpaTUH U TPaXKAAHCKOTO 00ITIecTBa. Tak, caMblii TJIABHBINA MPHUHIIUI JEMOKpaTHYIEC-
CKOro rocyzapcrsa BelpaxeH B ctaThe 3 KoHctutynuum Poccuiickont ®@enepannn. Co-
[JIACHO MPUBEICHHOW HOPME, HOCUTEIIEM CYBEPEHUTETA U €JUHCTBEHHBIM UCTOYHUKOM
Biactu B Poccuiickoit @enepanuu ABISETCS €€ MHOTOHALMOHAJIBHBIN HAPO/.

1 CMU cereBoe m3nanme «NTV.RU». URL: https://www.ntv.ru/novosti/2758374/.
2 Myxaes P. T. Teopus rocyaapcTsa 1 papa: yuebHUK 1 6akanaBpos. Mocksa, 2019. C. 293.
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OnHako 3KCrepThl HO-Pa3HOMY OILIEHUBAIOT YPOBEHB PA3BUTHSI IPAXKIAHCKOTO 00-
IIIECTBA W CTEIMEHb BJIMSHUS €T0 Ha BJIACTh: OT OTPUIIAHMS caMOTo (aKTa HaTMIHs
IPaKIAHCKOTO OOIIECTBA 10 MPU3HAHUS (PaKTa TOCTHKEHUS YCIIEXOB B PA3BUTHH JaH-
HOI'0 MHCTUTYTA B Poccun.

J171s1 Toro 4TOoOBI ONPEACIINTh, €CTh JIU B COBPEMEHHOU Poccuu rpaxkaaHckoe 00-
IIECTBO WJIM HET, HEOOXOAMMO PACCMOTPETh MPUUYUHBI, MIPENSATCTBYIOIMINE CTAHOBJIE-
HUIO U Pa3BUTHIO TPAXKIAHCKOTO OOIIECTBA!

- OTCYTCTBHUE CJIOKHMBIIETOCS YCTOMYMBOIO MEXaHW3Ma B3aUMOJCHCTBUS TOCY-
JapcTBa M TpakaaHCcKoro odmectBa. [IpudemM HEKOTOpBIE HCCIEA0BATENN TTOIMEYAIOT
JaXxe TaKylo TeHICHIUI0, YTo «Poccust TpaqulluOHHO OpUEHTHPOBaHa OOJIbIIe HA TOC-
yIapCTBO, YEM Ha OOIIECTBON

- HECTIOCOOHOCTH OOJIBIIIMHCTBA MHCTUTYTOB OOIIIECTBA HAYaTh MPUHUMATD pellie-
HUSI CAMOCTOSITEJIbHO B CHIIY NMPUBBIYKHU MEPEKIAIbIBATh OTBETCTBEHHOCTh HA CHUJIb-
HYI0 TOCYJapCTBEHHYIO BJIACTh (SIBJICHUE MMaTePHATN3MA);

- JUINTEJIbHbIE UCTOPUYECKUE TPAIULIMHU KOJUJIEKTHBU3MA, BOCXOASIIUE K Kpe-
CTBSIHCKOH OOIIHHE;

- Y3KUM CJIOM COOCTBEHHHKOB CPEIM HACEJICHUS U CIa0blid «CpeIHUM KJ1accy», He-
crioco6OHbIe 3(PEKTUBHO OTCTAUBATHL CBOM IIPaBa’;

- CTPEMJICHHUE TOCYAapCTBa COXPAHATH 3a COOON KOHTPOJIb HaJ OOIIECTBOM.

Takum 006pa3om, Bce BBIIIENIEPEUNCICHHBIE PUYMHBI BIUAIOT HA CTAHOBJICHUE U
pa3BUTHE UHCTUTYTOB Ipakianckoro oduiecTBa. bonee Toro, 3T0 3aTpyAHsIET AUANIOT
BJIACTH U FPAXK/IaH, KOTOPBIN B YCIOBUSIX IEMOKPATHYECKOTO MOJIUTUYECKOTO pEKUMaA
MMEET BECOMOE 3HAUYCHHE JJIsSI TOCYAapCTBa.

CoBpeMeHHbIE UCCeIoOBaTeId OTMEUAIOT CIEAYIONIUE MPpoOJieMbl B3aUMOICH-
CTBHUSI TOCYJapCTBA U IPAXKIAHCKOTO OOIIECTBA:

Bo-nepBbix, 01HOM U3 TJIaBHBIX MPOOJIEM MOKHO OTMETHUTh TO, UTO TPAXK/IaHE HE
MIPOSIBJISIIOT MHUIIMATUBBI B CO3JIAHUU TPpaskIaHCKoro odmiectBa. OJIHUM U3 CIIOCOOOB
pelIeHus JaHHOW MPOOJIeMbI SIBIISIOTCS JCHCTBUS CaMOT0 TOCYJIapCTBa, HaAIpaBJIcH-
HbIE HABCTpeuy TpakaaHcKoMy oOrecTBy. Hanpumep, coznanue O6mectBenHoi [1a-
natel P® Obl10 HampaBlIeHO Ha JOCTIKCHHE TaKUX IIeJeH, KaK ydeT moTpeOHocTen
Y MHTEPECOB rpaxKiaH, 3allliThl UX MpaB U CBOOO pu (OPMUPOBAHUU U PeATU3AIIUU
rocyiapcTBeHHou nmonutuku. Hampumep, B mporiecce padbotel O6miecTBeHHOM [1anaTer
Poccuiickoit deaepariuu, 0jaroaaps MHAIMATUBE TPaK/1aH ObLIO MPUBJICYCHO BHUMA-
HUE K MPOEKTY MPOKIAAKU HeTenpoBoaa B MPUPOJAOOXPAaHHOM 30HE o3epa baiikai.

! Tonenkosa 3. T. AnbTepHATUBBI M HEPCIEKTUBBI Pa3BUTUS IPaXIaHCKOro obmecTsa B Poccun //
dopmMHUpoBaHUE TPaKIAHCKOTO 00IIEeCcTBO Kak HalroHaidbHas uaes Poccun XXI Beka: maTepuaisl
koHpepenimu. CII6., 2000. C. 10.

2 Mawnsa C. C., Muporos A. JI. BzanMooTHoIIeHHE rocyiapcTa i obmiectsa / BectHrk Mockos-
ckoro yH-ta MBJI Poccun. 2015. Nel2. C. 168.
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Pe3ynbrarom gaHHOM pabOTHI CTaNo0 U3MEHEHHE MPOEKTa, KOTOPbIA YUUTHIBACT UHTE-
pecel Hacenenus'. [1og06HBIE MIArM CO CTPaHBl FOCYIAapCTBA HABCTPEUY TPayKIaH-
CKOMY OOIIIECTBY UMEIOT OOJIBIIIOE 3HAYCHUE B JATIbHEHIIIEM Pa3BUTHH TPaXKIaHCKON
VHUIMATUBBL.

Bo-BTOpBIX, rpaXkaaHe HE IPUBBIKIN aKTUBHO BBIPAXKaTh CBOIO MMO3HIIMIO U MPU-
HUMAaTh HEMOCPEICTBEHHOE y4acTHE B IOCYJAapCTBEHHBIX JieflaX, 0oJjiee MPUBBIYHBIM
ABJISIETCSI MOOWIJIM3AIMOHHOE YYacTUe B 00IECTBEHHBIX Jenax. OHAKo B MOCEaHee
BpEMsI HAMEYAETCS MOJIOKUTENIbHAS TEHACHIIMA: AKTUBHAS YaCTh HACEJICHUS CTPAHbBI —
MOJIOJEKb — CTPEMUTCS IPUHUMATh aKTHBHOE Y4aCTHE B COLMAIbHOM xu3HU. Hampu-
Mep, B Mockse ctyaenTsl Komtenka apxurektypsl U crpoutenberBa Ne 7 1 MockoB-
CKOTO HMH(pOPMAIIMOHHO-TEXHOJIOTHYECKOTO YHUBEpcUTeTa MOCKOBCKOTO apXHUTEK-
TYPHO-CTPOUTEIBLHOTO MHCTUTYTA IPHUHSUIM YYaCTUE B BOPKIIIOINE, OCHOBHOM 3a7aueid
KoToporo Obula pa3paboTKa KOHUENTyalbHOro pemieHusi ¢pparmenra [lpecHenckoi
HaOepexHoi B MockBa-Cutu. [1o okoHUaHUIO IPOBEAEHMS BOPKIIIOIA, YYaCTHUKAMH,
B YMCJIE KOTOPBIX OBUIM CTYJIEHTHI, ObLT pa3pabotan npoekT «Habepexxnas MockBsa-
Cutn»?. Takum 06pa3om, Garogaps pa3paboTKe MPOEKTa, ObLIM yITEHBI IOTPEOHOCTH
HAacCeJIEHUs B Pa3BUTHE UHPPACTPYKTYPbI COLUATBHO-KYIbTYPHOTO Ha3HAYEHUSI.

YToOBl MOBBICUTH COLMAJIBHYIO AKTUBHOCTH HACENIEHUs, TOCYJapCTBO B CBOIO
ouepe/b OKa3bIBAET OOUIECTBY MOAAEPKKY. Tak, 00JbIIOe paclipoCTpaHEHUE UMEIOT
100poBoIbUECKUE (BOJIOHTEPCKUE) opranu3auuu. Ha cerogusmHuii 1eHb HaCUUThIBa-
ercsa okoJio 68640 opraHmu3aTopoB, MPU 3TOM CaAMHUX BOJIOHTEPOB 4741586 uenoBek.
Ha cerogusmHuil 1eHb poJib BOJIOHTEPOB BEJIMKA: OHU IPUHUMAIOT YYaCTHE B PA3HBIX
1o MacutTadaM NpOBEACHHSI MEPOTIPUATHX, OKa3bIBAIOT MOAECPKKY HYKIAIOLIEMYCS
HACEJICHUIO B BakHEHMX cdepax xu3Hu. Hanpumep, spkuM U MaciITaOHBIM MEpo-
MPUSATUEM, B KOTOPOM IPHUHSUIM y4acTUE BOJIOHTEPHI, ObL10 npoBeaeHue VII mexy-
HapOJHBIX CIIOPTUBHBIX UTp «Jletn A3um» B 2022 r. Bcero B BOJTOHTEPCKOM KOpITyce
Urp «letu Azum» no pa3nudHbiM GyHKITMOHATBHBIM HAPABIICHUSM OBLJIO 331 ICTBO-
BaHO 650 BOIOHTEPOB®.

B HOBBIX NOJINTUYECKUX YCIIOBUAX, B CBSI3U C IMIPOBEAEHUEM CIIELUAJIBHON BOCH-
HOM onepanuu rpaxaanckoe oouecTBo Poccuu cTano nposBiasiTh aKTUBHYIO OMOIIb
rpaxxaaHaM u rocyaapctBy. CTpeMsch oka3aTh NOAJIEPKKY, JIIOIU 00bEIUHSIOTCS Ye-
pe3 CoLMANIbHbBIE CETH, COOMPAIOT MOCHUIKM CO BCEM HEOOXOIMMBIM U OTIPABIISIOT MO-
OMJIM30BaHHBIM TpaxKaaHaM U OexeHIlaMm. TakuM 00pa3oM, CBSA3b I'PaKIaHCKOTO 00-
HIECTB U TOCYAapCTBA OCOOCHHO YCUIIMBAETCS B YCIOBUSAX KPU3HUCA.

! Ceresoe n3nanne PUA Hosoctu. URL: https:/ria.ru/20230418/zagrazhdenie-1866042873.html.

2 CpencTBo MaccoBO# MH(GOPMAIIMH CETEBOE M3IaHNe: HHTEPHET TTopTan «CTPONTETBHBINA SKCIIEPT.
URL.: https://ardexpert.ru/article/24256.

8 Anvunancrpanus IpasutensctBa Kys6acca: [caiit]. URL: https://ako.ru/news/detail/sergey-tsivi-
lev-volontery-prodelali-neotsenimuyu-rabotu-na-igrakh-deti-azii.
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Ha npumepe coBpemeHHol Poccun Mbl MOXKEM yBHUIETh, YTO Ha CTAaHOBJICHUE
U pa3BUTHE TPAKIAHCKOTO OOIIECTBa BIMSIET MHOXKECTBO (PaKTOPOB: UCTOPHUS Pa3BH-
TS TOCYAapCTBA, TPAAUIIMH U LIEHHOCTH O0IIECTBA, B3aUMOCBSI3b BJIACTH M IPaKJIaH,
a TaK)Ke CJIO’KUBILIMICS MEXaHU3M B3aMMO/ICHCTBUS TOCYIapCTBA U TPAsKIAHCKOTO 00-
niecTBa. /{1 Takoro 4ToObI MOJAEPKUBATH MOJIOKUTEIbHBIE TEHAEHIUHU, TOCYAapPCTBO
JOJDKHO TPOJIOJKATh IMOBBIIIATE COLUAIBHYIO aKTMBHOCTh HACEJIEHHUsS, MOBBIIIATH
YPOBEHb IIPABOBOM KYJIbTYPbl, MOTUBUPOBATh I'PAXk/IaH HA y4aCTUE B MEPONPUATHUSAX,
3aTparvBaroIle BaKHbIE BONPOCHI KU3HU FOCYAApCTBA U OOILECTBA, MOMYJISIPU3UPO-
BaTh JAEATEIBHOCTh JOOPOBOJBHBIX OpraHU3alMi, IpHUIaBaTh €€ orjacke. biaarogaps
TaKUM JIEUCTBHSIM CO CTOPOHBI T'OCYIAapCTBA, MPOU30MIyT KaU€CTBEHHbIE U3MEHEHUS
MHCTUTYTa TPAKIAHCKOTO OOIIECTBA, MMEIOLIUE B Oy IylieM 3HAaYeHHUE AJIs TOCyap-
CTBa M OOIIIECTBA B IIEJIOM.



CEKLIUS
YACTHOT'O MPABA

JAEJIUKTHBIE OBA3ATEJ/IBCTBA
B C®OEPE OKA3AHUS MEJIUIIUHCKOM MOMOIIH:
AKTYAJIBHBIE BOITPOCBHI IPABOITPUMEHEHUSA

ILJI. By3vko, cmyoenm
Braousocmoxckuti gpunuan
Poccuitickoti mamoorcennou akademuu

Hayunwtii pyxosooumeis

Xoakuna M.I'., kanouoam 1opuouueckux HayK
Braousocmoxckuti gpunuan

Poccuiickoti mamoorcennou akademuu

Ha coBpeMeHHOM 3Tare pa3BUTHA IPAKIAHCKO-TIPABOBOM HAYKU IIPUHATO pasrpa-
HUYUBAIOT TAKUE MTOHATUE KAK «JOrOBOPHAsl OTBETCTBEHHOCTH» U «BHEIOTOBOPHAs OT-
BETCTBEHHOCTH». [[OrOBOpHasi OTBETCTBEHHOCTh — 3TO OTBETCTBEHHOCTh, KOTOPAsi BO3-
HUKAET MEXK1y CTOPOHAMHU JIOIOBOPA U ONIPEAEIIAETCS YCIOBUAMHU CaMOTO 1I0r0BOPA, TO
€CTh CTOPOHBI YCTaHABIIMBAIOT YCIOBUS, 32 HEUCIIOJHEHUE WM HEHAJIEKAIIEE UCTION-
HEHUE KOTOPBIX HACTYIAET TOTOBOPHAsl OTBETCTBEHHOCTh. OTHAKO B CIIydasx JTOTOBOP-
HOW OTBETCTBEHHOCTH OTBETCTBEHHOCTh MOXKET OBITh PEYCMOTpEHA U B 3aKoHe. OT-
BETCTBEHHOCTb I10 JOTOBOPHBIM 00513aTe/IbCTBAM HACTYIAET B CIIydasix, IPeayCMOTPEH-
HBIX HE TOJBKO I'PAXKIaHCKHM 3aKOHOJATENbCTBOM, HO U CaMUM JIOroBOpoM. OTBeT-
CTBEHHOCTB I10 BHEJIOTOBOPHOM OTBETCTBEHHOCTH, HACTYIIAET TOJIBKO B CIIy4asX, IPEAy-
CMOTPEHHBIX B 3aKOHE. JTO O3HAYAET, UTO TAKas OTBETCTBEHHOCTh MOYKET HACTYIUTh
B CJIy4yae HapylUICHHsI 3aKOHA WM MPaBuJl, KOTOpPbIE HE ObLIN OMPEIEIIEHbI J0rOBOPOM,
OJIHAKO YCTAHOBJICHBI 3aKOHOM. Takast OTBETCTBEHHOCTb, KaK ITPABUJIO, HACTYNAET B TEX
ClTydasix, €CJIi BpeJ] OblJI MPUYMHEH UMYILIECTBY WJIN JIUYHOCTH MOTEPIEBILETO.

B HayuyHO-yueOHOI nuTepaTrype TEPMHUH «BHEJOTOBOpPHAs OTBETCTBEHHOCTH)
OOBIYHO HE MCIIOJIB3YETCsl, BMECTO HEr0 BHEIOTOBOPHYIO OTBETCTBEHHOCTH IMPHHSATO
Ha3bIBaTh JEJUKTHOW, CBS3bIBas €€ B OCHOBHOM C OO0S3aT€NbCTBAMM W3 MPUUYMHEHHS
Bpena (nenukramu)’. Kak ysxe 0TMEYanoch HaMH BBIIIE, IEJTUKTHAS OTBETCTBEHHOCTH MO-
YKET HACTYIIaTh B pE3y/bTAaTe IPUUMHEHMS BPEIa TUYHOCTH OTEPIEBIIETO WIIH B PE3YJIb-
TaTe MPUIMHEHHSI UMYIIIECTBEHHOTO Bpeaa. To €CTh IETMKTHAS OTBETCTBEHHOCTh MOYKET

! Eropos K. B. IIpaBomepHOe 1 HepaBoMepHOE MPHUMHEHHE Bpeaa B cepe MeIUIIMHCKON TeATeTbHO-
CTH: TPayK/IaHCKO-TIPaBOBOM acreKT: aBroped. muc...kaH. ropu. Hayk: 12.00.03. Kazans, 2006. C. 33.
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HOCUTh KaK UMYIIIECTBEHHBIN XapakTep Takoi Bpes OyIeT HECTH yuepO sIBJIsI€TCS] MaTe-
pUABHBIA M BO3MEILEHUE OTBETCTBEHHOCTH OYIET HAMpaBICHO HA BOCCTAHOBIICHUE
HapYIICHHBIX UMYIIECTBEHHBIX MpaB. Eciu ke Bpex ObUT MpUYMHEH JTUYHOCTH, TO Jie-
JMKTHYO OTBETCTBEHHOCTD CBA3BIBAIOT C HEMMYILIECTBEHHOM, TO €CTh HAHOCAILEH yepo
HEMaTepUAIIbHBIM OJlaraM: >KU3HH, 370POBbIO, YECTH, JIMYHOCTH, JOCTOUHCTBY. 1 KOM-
NeHcallMsl TAKOro Bpeia OyeT HarpaBjieHa Ha BOCCTAHOBJICHHE HapyIIEHHBIX mpaB. [le-
JIMKTHBIE 00s13aTeNbCTBA peryaupytoTces 1o npasuwiam 59 'K P, ecnu 3akonoM miu f0-
TOBOPOM HE IIPELYCMOTPEH 00JIee BBICOKHUI Pa3Mep OTBETCTBEHHOCTHY,

J71s TOro 4TOOBI PAaCCMOTPETH JACTUKTHBIE 0053aTeIbCTBA B cpepe ocylecTBie-
HUSL MEAUIIMHCKON JeSITeIbHOCTH HEOOX0IMMO pa3rpaHUYUTh TOHATHE «IIPUIMHEHNE
IIPaBOMEPHOIO BpEAa 3/I0POBbIO MALMEHTA» U «IIPUYNHEHUE HEMPABOMEPHOIO Bpea
3I0POBBIO MALIUEHTA.

B cdepe okazaHusi MEAUIIMHCKUX YCIYT JIEIUKTHAs OTBETCTBEHHOCTh HACTyIaeT
TOJIBKO B CIIy4asiX IPUUMHEHUE HEIPABOMEPHOTO BPEIa 30POBBIO MAIUEHTA, KOTOPBIN
B c(epe OKazaHUs MEAULMHCKUI YCIyr OOBIYHO CUMTAETCS MOTEPIIEBIIEH CTOPOHOM.
Crarps 1064 I'K P® ycraHaBimMBaeT, 4To Bpell, IPUUUHEHHBIM PABOMEPHBIMU JI€H-
CTBUSIMH, TIOJIJIEKUT BO3MEILEHUIO B CITy4asix, IPEyCMOTPEHHBIX 3aKOHOM, B BO3MEIIE-
HUU BpeZla MOKET ObITh OTKa3aHO, €CIU BPEJl MPUYUHEH 10 NPOChOE MM C COTIACHS
MOTEpPIEBUIET0, a JCHCTBUS NPUYUHUTENS BpEAa HE HApPYyLIAIOT HPABCTBEHHbIE MPUH-
UMbl 001ecTBa. Takke yCTaHOBJIECHO, YTO BpEJ, IPUUMHEHHbIN IPaBOMEPHBIMU J1EH-
CTBUSIMH, ITOJJIEKUT B CIIyUasix, IPEyCMOTPEHHBIX 3aKOHOM, B BO3MEILICHUH BPE1a MO-
JKET OBITh OTKA3aHO, €CJIU BPEJl IPHYMHEH 10 IIPOCHOE MM C COTIIACHS TTALMEHTa’,

Kak y»xe Obu10 ckazaHo, B pe3yJibTaTe MEAULIMHCKOIO BMEUIaTeIbCTBA MAllUEHTY
MOKET ObITh MPUYMHEHO JIBA BHJIa Bpea: MPaBOMEPHBIN U HenpaBoMepHbId. [Ipuun-
HEHHE TPAaBOMEPHOIO BpeJa 3J0POBbIO MPEAYCMOTPEHO UHPOPMUPOBAHHBIM J00pO-
BOJIBHBIM COTJIaCHEM: TEJIECHBIE MOBPEKIEHUS, KOTOPBIM COMYTCTBYET MPUYMHEHHE
JAaHHOTO BUJA BpeAa, SBISI0TCS HEM30€KHBIMU U JOITYCTUMBIMH IIPU OKa3aHUH MEIH-
LMHCKO#M momomu®, [IpuurHeHns Bpeaa 310pOBbIO MALMEHTA IPY HATMYUH Y HETO MH-
(OpPMHPOBAHHOTO T0OPOBOJILHOTO COTJIACHS HEJb3sl 0XapaKTepU30BaTh KaK MPUYHHE-
HY€ HETIPAaBOMEPHOT'0 Bpea 310pOBbI0. MeaUIMHCKAsI AESTEIBHOCTD SIBJISIETCS ITOTEH-
LIMAJIbHO OMACHOM, MOCKOJIbKY HU OJIMH Bpay HE MOKET JaTh TAPAHTUHU, YTO B PE3YJib-
Tare MEIULUMUHCKOr0 BMEIIATEIbCTBA HE OyAeT MPUYMHEH HUKAKON Bpel 3/I0pOBBIO.
[Ipu Hanuuuu KHPOPMUPOBAHHOTO JOOPOBOJBLHOIO COTJIACHS MALIMEHT OCO3HAET BCE
PUCKH, O KOTOPBIX €ro HaJJjiexaluMm o0pa3oM YBEIOMUJIM, T.€. MIPUUYMHEHUE Bpeaa

! I'paxnanckuii kogexe Poccuiickoii @eneparuu (4acte BTopas) oT 26.01.1996 Ne 14-D3 (ctaTths
1084) /I CIIC T'apant. URL: https://base.garant.ru/10164072/.

2 Tam xe. Ctaths 1064,

3 Bepumno M. C. JIoroBopHast M JIEMKTHAS OTBETCTBEHHOCTh: OCOOEHHOCTH TIPHMEHEHHS B MEIIMH-
ckoit chepe // Bectauk Omckoro rocynapcrsenHoro yausepeutera. Cep. IIpaso. 2011. Ne 2. C. 96.
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3JI0pPOBBIO MAIMEHTA B TAKOM Cllyyae OyAeT mpaBOoMepHbIM. M B TakoM cilydae mpu-
BJICYb Bpada WM MEIUIMHCKYIO OPTaHU3ALMIO K TPAKIaHCKO-IIPAaBOBOM OTBETCTBEH-
HOCTU HEBO3MOKHO, ITOCKOJIBKY B MX JEHUCTBHUAX OTCYTCTBYET COCTAB IPa)KJaHCKOTO
aenvkTa. B ciydasix, korja Bpes 3J0pOBBIO MAllMEHTa HAHECEH TaKoW, Kakoi He ObLI
IIPEAYCMOTPEH B HAYAJIE MEIUIIMHCKOIO BMEIIATENIBCTBA, YACTO 3TO CBA3BIBAIOT C IIPU-
YUHEHUEM BpeJia OTIACJIBbHBIM (PYHKIUSAM OpraHu3Ma WM OpraHa, Halpumep, MeIu-
[UHCKOE BMEIIATEIBCTBO MOXKET IIPUBECTU K YACTUYHOM ITOTEPE CIIyXa, UIIU XKE K Te-
JIECHBIM MOBPEKAEHUAM. VIMEHHO TaKOM cilydae MEIULIMHCKAs OpraHu3alus Wik Me-
TULUHCKHIA paOOTHUK MOXKET OBITh MPUBJIEUYEH K IPa’KJAHCKO-IIPABOBOI OTBETCTBEH-
HOCTH, B YACTHOCTH, €CJIM OyAeT JOKa3aHO HATMYHE MPUYUHHO-CIEICTBEHHON CBS3H
MEKly IPUYMHEHHBIM BPEIOM U AesIHUEM Bpada. HacTyruieHue Takor OTBETCTBEHHO-
CTH, KaK yK€ OTMEUaloCh HaMH BbllIE, OyAeT peryaupoBarbes 59 rnasoit 'K PO.

CyneOHas mpakTUKa U aHaJIU3 MEIULMHCKON MPaKTUKU MOKA3bIBAET, YTO IMallU-
€HT OKa3bIBAECTCS HE FOTOB K HACTYIUICHHUIO IOCJIEACTBUH, 32 KOTOPBIE Bpad MOKET
OBITH MPUBJIEUEH K I'PaXTAHCKO-IIPABOBOM OTBETCTBEHHOCTH. [10CKOJIbKY MAlIUEHTHI,
oOpalasch K MEIULMHCKUM OPTaHU3AIMIM XOTAT YIYUYIIUTh CBOE COCTOSIHUE U CaMO-
YyBCTBHE, IIPUYMHEHHUE HEIIPABOMEPHOIO BpPENA 3I0POBBIO, KAK OTMEYAJIOCH BBILIE,
CONPSKEHHOTO C TEJIECHBIMU MOBPEXACHUSAMHU WIH JaXe ¢ yTPATOM 4yacTu PyHKUUN
OpraHu3Ma, MPUYNHEHUE HEPABOMEPHOTO BPEIa 3I0POBBI0 MOXKET YXYAIINTH )KU3Hb
yernoBeka. VIMEeHHO mo3TOMy NPUYMHEHHUE HEIPAaBOMEPHOI'O Bpela 340POBBIO IALU-
€HTa B c(pepe oKazaHUsI MEIULMHCKUX YCIYT MPUBOAMT K Cy1€OHBIM TSKOAM.

Ho Takxe CTOUT OTMETHUTbH, YTO MOANUCAHUE UHPOPMHUPOBAHHOTO JT0OPOBOJIb-
HOTO coTJlacysi MalleHTa, €Cau MPUUMHEHHBIN Bpe/ 3/10pOBbIO ObLIT IPETYCMOTPEH Ta-
KHM corJjiacueM, OyJIeT OCHOBaHUEM JJIs1 OCBOOOXKICHHSI Bpaya OT rpak1aHCKO-TIPaBO-
BOW OTBETCTBEHHOCTH.

C.B. llIlumaHckas B 1uccepTalMOHHOM HCCIEAOBAHUM MPOBOAUT Pa3rpaHUYCHHE
YCJIOBUI HACTYIUIEHHs I'PaXJIaHCKO-IIPABOBOM OTBETCTBEHHOCTH IIPH OCYLIECTBIICHUN
OOBIYHOTO BHJIa METUIIMHCKOMN JEATEIbHOCTH U MEAULIMHCKOM e TeIbHOCTH, CO3/Iat0-
11ei MOBBIILIEHHYIO OAaCHOCTb, TaK IPH OCYIIECTBICHUU O0OBIYHOTO BH/1a MEAUIIMHCKOM
AESITeIbHOCTH HEOOXOUMO HAJIMYKME Bpe/ia, BUHBI, IPOTUBOIPABHOCTA U MPUYMHHO-
CJIEICTBEHHOMN CBA3M MEXK/y HACTYIUICHMEM BPEa M NPOTUBOIPABHOCTHIO A€ CTBHIA.

[ToxpiTO)KMBAsE BCE BBILIECKA3aHHOE, MBI MOKEM OTMETHUTD, YTO HACTYILJICHUE JIE-
JUKTHBIX 0053aTENICTB B Cpepe OKa3aHUs MEAUIIMHCKUX YCIIYT CBSA3BIBAIOT C MPUYH-
HEHHEM HEIPaBOMEPHOIO Bpeaa 30pOBbI0 NanueHTa. [ Toro 4roobsl NpUurHEHHE
TaKOro Bpe/a 3/I0pOBbIO OBLIO JOKa3aHO HEOOXOJWMO YCTAaHOBHUTH CaM Bpel 3/10po-
BbIO, IPUUMHHYIO CBSI3b MEK]ly HACTYIJIEHUEM TAKOr0 Bpea 30POBBIO U JEHCTBUEM

! Poqmonos JI. A., Ckauxos I1. B. [IpaBoMepHOE NpUYMHEHNE Bpe/a JeiCTBUAME Bpaya B HHTEPECax
naruenTa 0e3 nopydenus // EBpasuiickuii coro3 yuensix. 2015. Ne3-6 (12). C.149.
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Bpaua, €ro BUHY, a TAK)KE, YTO IPUUMHEHHBIN Bpe 3J0POBbIO HE ObLI MPEAYCMOTPEH
MH(OPMUPOBAHHBIM T0OPOBOJIBLHBIM COTJIACHEM TALUEHTA.

[lonBoast utorH, HENB3s HE OTMETHTh, YTO HACTYIUIEHWE JAETUKTHBIX 00s13a-
TeNbCTB B cepe OKa3zaHUsl MEAUIIMHCKON TOMOIIM HOCUT AUCKYCCHOHHBIN XapakTep,
IIOCKOJIbKY 3a4acTyIO OBIBA€T CJIOKHO YCTAaHOBUTH IPUYMHEHUE KaKOTO BpeJa 3710pO-
BBIO SIBJIIETCS IIPABOMEPHBIM, a KaKO€ HEMPAaBOMEPHBIM. DTO CBA3aHO TaKXKe C TEM,
YTO B HACTOSLIEE BpeMs HE BEAETCS HUKAKOTO0 O(QUIUAIBHOIO yuyeTa NMPUYMHEHUS
Bpe/la 3I0pOBBIO NAIIMEHTA. DTO MOPOXKIAET MHOXKECTBO IIPOOJIEM, TaK KaK O(UIHAIIb-
Hasl CTaTUCTHUKA [T03BOJIMIIA OBl Hanbosee MoApoOHO pacCMOTPETh CIeLU(UKY JaHHBIX
OTHOLIEHUH, a TaKXe NPUMEHEHUE HOPM TIPakJIaHCKOrO0 3aKOHOAATENIbCTBA B HUX.
Taxke CTOUT OTMETUTD, UTO B HACTOSLIEE BPEMSI HECMOTPS Ha CYILIECTBOBAHHE CIELIH-
QJIBHOTO 3aKOHA, PEryJIHPYIOIIET0 MEJUIIMHCKYIO JIEATEIbHOCTH, B HEM HE YCTaHOB-
JIEHO HOPM, KOTOpBI€ OBl PETYJIMPOBAIM OTBETCTBEHHOCTh Bpaya. [y pemienus naH-
HOI Mpo0OJIeMbl MBI PEIAraeM €XEroJHO MPOBOAUTHL COOP TaHHBIX B IaHHOM cdepe,
a Tak)Ke BBEJICHHE 3aKOHOJAATENIEM CIIELIUATIbHBIX HOPM, KOTOpbIE OYAYyT perjiaMeHTH-
poBaTh OTBETCTBEHHOCTh MEAMIIMHCKHUX YUPEXKACHUUA M Bpadei, MOCKOJIbKY HOPMBI
IPa)<1aHCKOT0 3aKOHO/1aTEIbCTBA SABJISAIOTCS OOLUIMMU U B COBPEMEHHOM MHPE MOPOXK-
Jal0T TPYIHOCTU UX MPUMEHEHHE B cpepe OKazaHUsI MEIULUHCKUX YCIYT.

BUHJIUKAIIMOHHBIN UCK
B CUCTEME BEIHIHO-ITIPABOBBIX CIIOCOBOB
3AIIIUTHI HAPYIIEHHBIX [TPAB

A.C. J/lopscues, cmyoenm
Jlanvuesocmounvlii opuoudeckuti uncmumym (guauan)
Ynusepcumema npoxypamypol Poccuiickoui @edepayuu

Hayunuwii pyxosooumeis

Axosenko E.B., kanouoam ropuouueckux Hayx
JlanvHesocmounwiii opuoudeckull uncmumym (gunuarn)
Ynusepcumema npoxypamypur Poccuiickoii @edepayuu

CBoe Hauano BUHAMKAIMOHHBIN UCK OEpPET e1le O BpEMEH PUMCKOTO MpaBa, Co-
TJIACHO KOTOPOMY COOCTBEHHUK MOT BEPHYTh ce0€ BEIIh C TOMOIIIBIO MCKa O COOCTBEH-
HOCTH JaKe Y T0OpOCOBECTHOTO Biajelblia. B Te BpeMeHa naHHOe BUHIUKAITMOHHOE
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IPAaBUJIO B YCIIOBUSX JOBOJIBHO 0KMBJIEHHOM TOPTOBJIM IPUBOJMIO K HEKOTOPBIM IIPO-
OeMaM, Tak Kak MOKyIaTelb HE MOT OBITh MOJIHOCTHIO YBEPEH B T0OOPOCOBECTHOCTH
npojaBia U He ObUI 3aIUIICH OT MOSBICHUS TPEThUX JIUI, KOTOPbIE JOKAKYT CBOE
paBo COOCTBEHHOCTHU Ha Bellb U 0TOepyT ee. C TOro BpeMeHHU TaHHBIN BEIIHO-TIPABO-
BOI1 crtoc00 3aIIUTHI IPETEPIIeBaT MHOYKECTBO BHEITHIUX H3MEHEHUH, HO CYTh €T0 OCTa-
BAJIOCh HEM3MEHHOM. BUHIMKalMs1, BUHAUKALMOHHBIN UCK — 3TO UCTPEOOBAHNE UMYIIIE-
CTBa U3 YY’KOTO HE3aKOHHOT'O BJIAJICHUS B HAType, T.€. UCK HEBJIAJICIOLIET0 COOCTBEH-
HUKa K BJIAJICIONIEMY HECOOCTBEHHHKY .

Ocy1iecTBIeHNE 3alUThI BEIHBIN TPaB U MpaBa COOCTBEHHOCTH JIUIIA OCYIIIECTB-
JSIeTCs OJTHUMH U TEMH K€ MPaBOBBIMU criocodamu. Ho ux moapasznenstoT Ha o0si3a-
TEJIbCTBEHHO-TIPABOBBIC U BEIIHO-TIPaBOBbIC. VX TJIaBHBIM OTJIMYUEM SIBJISETCS TO, UTO
BEIIHO-TIPABOBBIE CITOCOOBI 3aIIUTHI HAMIPABICHBI MPEXK/IE BCEIO HEMOCPEACTBEHHO Ha
BOCCTAHOBJIEHHE T'OCIIOJICTBA COOCTBEHHHMKA HAJl BEILbIO, a 00s3aTeIbCTBEHHO-TIPABO-
BbI€, B CBOIO OY€pE/ib, HAIIPABJICHbI HA IPUCYKICHHUE IPYTroil CTOPOHE 00sA3aTeNIbCTRA,
T.€. HAPYILIUTENS K ONpeieIeHHOMY NoBeZieHN 0. COrlacHO JAaHHOMY pa3ziesIeHUIO BUH-
JUKAIIMOHHBIA UCK OTHOCHUTCSI K BEIIHO-TIPABOBBIM CIIOCOOAM 3alllUThI, OTCIO/A Clie-
AyeT, YTO BUHAMKAIIMOHHBIN MCK 00J1aaeT CIEAYIONIMMHU, PUCYIITUMHI BCEM BEIIHO-
MIPaBOBBIM CIIOCO0AM 3aIUThI, OCOOEHHOCTSIMH: HEMOCPEICTBEHHAs HAINPABICHHOCTh
Ha 3aIUTy ¥ BOCCTAaHOBJICHHE HApPYyIICHHBIX MPaB COOCTBEHHUWKA Ha WHAWBHUIYaJIHHO-
OIPENICIICHHYIO BElllb, IPUYEM JaHHAs Belllb JOJKHA COXPAHATHhCA B HATYypE; MOJIHOE
OTCYTCTBHUE CBSI3U B 00513aTEJILCTBAMM; BOBMOXKHOCTb ITPEIbSABICHUE CKa TOJIIBKO COO-
CTBEHHHKOM HMMYILIECTBA JINOO CyOBEKTOM MHOTO BEILHOIO MpaBa; LeJlb — 3TO BOCCTa-
HOBJICHHE PAaBOMOYUH BJIa/ICHUS, I0JIb30BAHUS U PACTIOPSKEHHSI COOCTBEHHUKOM MpH-
Ha/IKaIIe eMy BelIblo, TM00 yCTpaHEHHE MPENATCTBUN ISl KX OCYIIECTBICHUS.

B coBpemMeHHOM 3aKOHOATEIHCTBE MPABO COOCTBEHHUKA HA UCTPEOOBAHHE CBO-
€ro MMYILECTBA U3 Yy’KOI0 HE3aKOHHOTO BiafeHus npeaycMorpeHo cT. 301 I'K POD.
Taxxe 3aKOHOATENBCTBOM MPEAYCMOTPEHBI XapaKTEPHBINA YePThl, IPUCYIINE TOJIBKO
BUHJMKAllMOHHOMY MCKY: HaJMuue JO0Ka3aTelIbCTB MpaBa COOCTBEHHOCTH Ha OOBEKT
UCKa; O0BEKT, Ha KOTOPBIN HANPaBJIEH UCK HAXOAUTCS HE BO BIIaJICHUH COOCTBEHHUKA;
O0OBEKTOM HCKa HE MOTYT SIBJISIThCS IEHBI'M U LIEHHbIE OyMaru; 0ObeKT BbIOBLI U3 Bia-
AeHusi COOCTBEHHUKA TIOMUMO €T0 BOJIM; OOBEKT MCKa OB MPHOOPETEH BIIAJEIbIIEM
100pPOBOJILHO, BHE 3aBUCUMOCTH OT JOOPOCOBECTHOCTH; OOBEKT MCKa CYIIECTBYET B
HaType, Ha MOMEHT MOJIa4M MCKa; JOJKEH OBITh COOMIONEH CPOK MCKOBOM JTaBHOCTHZ,

HeBbImonHeHne X0Th OTHOTO U3 MIEPEUUCIICHHBIX TyHKTOB MOXET CTaTh OCHOBA-
HUEM B OTKa3e CyJOM YIOBJIETBOPEHHUS BHHJMKAIIMOHHOTO HCKa. Tak, peumeHuem

! 3enmn M. A. I'paxnanckoe mpaBo. O6IIas yacTh: yUeOHHUK Il By30B. 19-e w31, mepepal. U oM.
Mocksa, 2023. C. 246.

2 Auncumos A. T1. T'paxaanckoe npaBa Poccun. O61Ias 4acTh: y4eOHNK IS BY30B / IO OO, pef.
A. 5. PepkenkoBa. 5-e u3fl., nepepad. u gon. Mocksa, 2023. C. 346.
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CyneOHOM KOoJuIeruy 1o rpakaanckum jaenam Bepxosroro Cyma P®, 6p110 mpr3HaHO
HEBO3MOXKHBIM HCIIOJIb30BAaHUE TAKOTO CIOCO0a 3allHUThI MpaB, KaK IPEIbIBICHHC
BHUHIUKAIIMOHHOTO MCKA. T.K. TIPU PAaCCMOTPESHHH JIAHHOTO CIIOpa CyJ1 yKa3ayl Ha OTCYT-
CTBHE JIOKA3aTeIbCTB HATUYHS y UCTIA KAKUX-JIMOO BEITHBIX IPAB B OTHOIICHUH 00b-
exra criopal. OTBETYHMKOM 110 JAHHOMY MCKY MOYKET OBITH JIMI0, KOTOPOE (PaKTUYECKH
BJIaJICCT MMYIIECTBOM, Ha KOTOPOE HAIpaBJIeH WCK, TP 3TOM Y JIMIA OTCYTCTBYIOT
3aKOHHBIE OCHOBAHMS JJI TAKOTO BIAICHUS.

BombIioe 3HaueHNE IPH IPEABSIBICHUYN BHHIUKAIIMOHHOTO HCKa UMEET BO3ME3]I-
HOCTbH IPHOOPETCHHIS HE3aKOHHBIM BJIaJICIBIICM BEIIH, T.K. B CIIydae, eCIH UMYIIECTBO
OBLIIO TPHOOPETEHO OE3BO3ME3THO OT JIMIIA, Y KOTOPOTO OTCYTCTBOBAJIM IPaBa OTUY K-
JaTh JaHHOE UMYIIECTBO, TO COOCTBEHHUK UMEET ITPABO Ha BO3BpPAILCHUE €My BO Bjia-
JICHHE JAaHHOT'O UMYIIIECTBA BO BCEX CIIydYasX.

B caydae Bo3Me3qHOr0 MPHOOPETEHUS MMYILIECTBA BO3MOYKHOCTH BO3BPAIICHUS
ero coOCTBEHHUKY OyJeT 3aBHCETh OT J00pocoBecTHOCTH mpuoOperarens. [lo 06-
IEMy TIPaBHITY COOCTBEHHHUK MOXKET UCTPeOOBaTh Ha3aj CBOE UMYIIICCTBO TOJBKO OT
HEJ00POCOBECTHOI'O BJIaJCIIbIIa, T.€. KOT/Ia JIMIIO 3HAJIO0 WM MOTJIO 3HaTh O TOM, YTO
OHO BO3ME3JIHO MTPHOOpPETAET UMYIIECTBO Y JIMIA, He HMEIOIIETO MpaB JUIs OTYYKIC-
HUS JAHHOTO MMYIIecTBa. VICKIIoUeHe U3 TaHHOTO TPaBHJIa COCTABIIAIOT TE CIIyYaH,
KOT'JIa UMYIIECTBO OBLIO YTEPSHO, MOXHUIIICHO HIIH JIFOOBIM APYTUM CIIOCOOOM YIILIO U3
BJIaJICHUS COOCTBCHHHMKA ITOMUMO €TI0 BOJIM, TOTJa COOCTBCHHHK UMEET IIPaBo Ha BO3-
BpalllCHUE eMy €ro UMyIIecTBa. B moaATBepKIecHUE BBIIIIECKa3aHHOTO cyIecTByeT I1o-
cranosnenne Koncrurynuonnoro Cyna P®?, cormacHo KOTOPOMy BJafeNblbl, IPO-
SIBUBIIUE JTOOPYIO BOJIIO, Pa3yMHYIO0 OCMOTPUTEIBLHOCTh H OCTOPOKHOCTD IIPH TIPHOO-
PETCHHH UMYIIECTBA, ITPEJIoIaras, 4To MpuoOpeTaroT MPaBo COOCTBEHHOCTH HAa UMY-
IIIECTBO, OHU HE MOTYT OBITh €T'0 JIUIICHBI, KpOME TeX CIy4acB, KOrJa OHO BBIOBLIO U3
BJIaIeHUs COOCTBEHHUKA IIOMUMO €0 BOJIH.

BuHIMKAITMOHHBIA UCK 3a49aCTYIO0 OBIBACT COIPSKCH ¢ KOHIUKIIMOHHBIMU TPeOO-
BaHUSIMH, TpeaycMOTpeHHbIMU CT. 303 n 1. 2 c¢1. 1103 'K P®. Ucxoas u3 nonoxxeHuit
JAaHHBIX HOPM HCTEIl MMEET MPaBO TPEOOBATh C JIMIA, KOTOPOE 3HAJIO WM JOJIKHO
OBLJIO 3HATh, YTO €r0 BJIaJICHUE HE3aKOHHO, BO3BPATa MIIM BO3MEIIICHHS BCEX JOXOOB,
KOTOPBIC TO JIMIIO M3BJICKJIO WM JOHKHO OBLTO M3BJICUb 3a BCE BPEMs BIIJCHHS JaH-
HBIM UMYIIIECTBOM. B ciiydae, eciiu JIMIo SBIISIIOCH JOOPOCOBECTHBIM BJIaJICIBIIEM, TO

! Anennsuumonnoe onpenenenue CyneGHON KoIIernu Mo TpaxaaHCKuM jenaMm Bepxosroro Cyna
P® ot 10.12.2019 Ne 19-AIIT'19-8.

2 [Tocranopnenne Koncruryrmonnoro Cyna P® or 21.04.2003 Ne 6-T1 «ITo meny o mpoBepke KOH-
CTUTYLIHOHHOCTH TMOJ0KeHUM MyHKTOB 1 1 2 cratbu 167 I'paxkaanckoro koaekca Poccuiickoit ®De-
Jiepalvy B CBsA3HM € xkanobamu rpaxkaad O. M. MapunuueBoit, A. B. Hemuposckoii, 3. A. CxiissHOBOI
u B. M. Ilupsesay // CIIC Konucynprantllmoc. URL: http://www.consultant.ru/docu-
ment/cons_doc_LAW _41943/.
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cOOCTBEHHHK BITpaBe TpeOOBaTh BO3BpATa MJIM BO3MEILIEHUS BCEX J0XOJl C MOMEHTA,
KOI'/Ia JIMLO Y3HAJIO WM J0JDKHO OBLIO Y3HATh O HE3aKOHHOCTH CBOETO BIAJAECHUS WIH
MOCJIE TOJIyYEHHUs MOBECTKH MO UCKY COOCTBEHHHKA O BO3BpATE UMYIIIECTBA.

Bcerpeunoe TpeboBaHuEe MOKET BBIIBUHYTH M BIIaJieNiel], KaK JOOPOCOBECTHBIM,
TaK U HETOOPOCOBECTHBIN, O BOBMEIICHUN OT COOCTBEHHHKA MPOU3BEICHHBIX UM He-
00XOIUMBIX 3aTpaT HA UMYIIIECTBO C MOMEHTA, C KOTOPOTO COOCTBEHHUKY MPUYHUTA-
I0TCS TOXO/bl OT UMYIIECTBA, T.€. KPOME TOTO MEpHOJia BpEMEHH, KOT1a Biajeliell mo-
Jy4al J0XO0J ¢ JaHHOTo uMmytiecTBa. JJoOpocoBecTHbIN Biiaienel, TakKe BIpaBe 0cTa-
BUTH 32 COOOM OT/CTMMEBIE YIydIlieHUsI 00BEKTa NCKa, MPOU3BEICHHBIM UM, JINOO Tpe-
00BaTh KOMITCHCAIIHIO, €CJTH OTACIUTh MX 0€3 MOBPEKICHNUS UMYIIIECTBA HEBO3MOKHO.
B cBoto ouepess, HeTOOPOCOBECTHBIN BIaAEIICI] MOKET OCTaBUTh 32 COOOM TOJIBKO OT-
JeTUMBIE YIIy4IIeHUsI 00bEKTa BUHAUKAITMOHHOTO UCKa.

Takum oOpa3zoM, BUHIUKAITMOHHBIA HCK MO-TPEKHEMY 3aHUMAET OUYEHb BaXKHOE
MECTO B CHCTEME BEII[HO-TIPABOBBIX CIIOCOOOB 3aIIUTHI IPAKIAHCKUX MpaB. A Takxke
o0nagaeT 1eiabIM PSJIOM MPU3HAKOB, MPUCYIIUX TOJBKO JAHHOMY CIOCO0Y 3allUThI
IPKJAHCKUX TIPAB M HECOONIOACHUE XOTh OJJHOTO M3 HUX, 3aKOHOMEPHO, BJICUET 32
c000ii HEBO3MO>KHOCTh MPUMEHEHUS TAHHOTO CII0CO0a 3allUThl.

JINYHASI CEMENHAS TAMHA
KAK HEMATEPHUAJBHOE BJIATO
U EI'O T'PAKJIAHCKO-TIPABOBASI 3AIIIUTA

A.C. Heanosa, cmyoenm
Braousocmoxckuii gpunuan
Poccuiickou mamosrcennou akaoemuu

Hayunwtii pyxosooumeis

Xoakuna M.I'., kanouoam wpuouvecKux HayKk
Braousocmoxckuti gpunuan

Poccuiickoii mamoorcennou akaoemuu

Kasx b1t uesoBek uMeeT psJl paB U CBOOO/T, KOTOphIE JapoBaHbl emy KoHctury-
nuen Poccuiickoit CDeglepaumzll. Cpenu Takux mpaB BCTPEUYAIOTCA MPABO HA KU3Hb, HA

! Koncturymus Poccniickoit deneparuu (MpuHATA BCeHAPOAHBIM rojjocosanneM 12.12.1993 ¢ u3m.,
o100peHHBIMU B X071e obtmepoccuiickoro ronocoanus 01.07.2020) // CIIC Koncynbrantlnroc.
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CBOOOJYy M JINYHYIO HEMPUKOCHOBEHHOCTb, MPABO HA 3aIUTY YE€CTU U JOCTOUMHCTBA,
Y MHOTO JIPYTHX.

B nanHoit pabote MbI ObI XOTEH NOAPOOHEE PACCMOTPETH MTPABO YeTIOBEKA HA JTNY-
HYIO CEeMEHYI0 TaiiHy. JTO mnpaBo 3akperieHo B cT. 23 Koncruryuuu PO. Ha nHam
B3TJIS1/1, MTHCTUTYT CEMBH SIBIISIETCS OJTHAM M3 Han0oJiee BaXXHBIX MHCTUTYTOB, IIOATOMY
MBI CUATaEM HEOOXOJUMBIM MPOAHAIM3UPOBATH BOMPOC JIMYHON CEMEMHON TallHBbI Kak
HemaTepuaibHoro 6jara. M mo BO3MOKHOCTU MPEOCTABUTD Iy TH PEIICHUS HEKOTOPHIX
pOOJIEMHBIX BOIPOCOB, KOTOPHIE BOSHUKAIOT B MPaBE MO MOBOIY CEMEHHOMN TallHBbI.

Hauvats xoTenock 061 ¢ mousaTHs. Ha 3ak0oHOIaTeIhHOM YPOBHE TTOHATHE «CeMEHHAs
TaliHay, HE 3aKPEIUICHO, a JIUIIIb COJIEP>KATCS TaK HA3bIBAEMbIE OPUEHTUPHI B Pa3IMUHbIX
obnactsax npasa. Tak, ['pasxnanckuii kogekce Poccuniickoii ®enepanun’ (nanee — 'K PD)
B cT.152.2 OTHOCUT cemMelHy10 TallHy K HH(pOpMalUy O YaCTHOW KU3HU I'paXkJIaHHHA,
B cT.137 Yronosroro kogekca P®? (nanee — YK P®) cemeiinas TaiiHa Takke OTHO-
CUTCS K KATETOPUU CBEJICHUI O YACTHOMW KU3HU I'PAKIaHUHA.

B T0 Bpems Kak aeiictByromuii Cemeiinblii kogekc PO3 (nanee — CK P®) Boobmie
HE COJEPKUT (HOPMYITUPOBKY «CeMEWHas TailHa» W HE OMNpeJlessieT MpaBuiia ee 3a-
nuThl, py 3ToM CK P® He conepKuUT onpeaeneHuss CEMbU U €€ YJIEHOB, HE COIEPKUT
HHAKAKOT'O MPABOBOTO MEXAaHMW3Ma ONPEAEISIIOIETO CBEACHUS COCTABILIIOIINX CEMEN-
HYIO TaliHy.

B cBs131 ¢ OTCYTCTBHEM MOHSATHUS, 3aKPENJIEHHOTO HA 3aKOHOAATEIIbHOM YPOBHE,
MHOTHE YUYEHHBIC-TIPABOBE/IbI PEIIMIN Pa3paboTaTh CBOIO JACPUHUIIUIO CEMEHHON
taiiael. Hanpumep, A.A. KayHoBa moHMMaeT noja ceMEHHOM TalHOW — OXpaHsEeMble
3aKOHOM CBECHUSI, OTPaXKaroIIre 0C000 BaKHBIE CTOPOHBI YACTHOW KU3HHU HECKOb-
KHX JIUII, HAXOSIUXCS IPYT C IPYTOM B CEMEUHBIX OTHOIICHUSX, KOTOPbIE MPUIAIOT
UM KOH(UICHIIMATIBHBIN XapakTep.

ITo muennto M.B. MakiiakoBa, ceMeiiHas TalilHa — 3TO CBEICHUA 3aTPAaruBaroIIne
MHTEPECHI JIULI, COCTOSIIIINX B CEMEWHBIX OTHOIIEHUSX, KOTOPBIE OMPEAEIEHBI COOTBET-
CTBYIOIIIMMHU JIUIIAMU WJIA B CWJIy 3aKOHA M B OTHOIIEHHH KOTOPBIX BBEAEH PEXKUM
OTPaHUYEHHOTO JTOCTYMAa (KOH(DHUICHIIMATEHOCTH).

Ha ocHOBaHuM TpyZI0B pa3iWYHBIX MPABOBEIOB, Mbl pa3padOTaIk MOHITHE «Ce-
MeifHasi TaliHa», KOTOpOE, Ha Halll B3TJIsAl, HEOOX0IMMO 3aKkpenuTh B CeMeitHOM KO-
nekce PO (MOCKoNIbKY OH SIBJISIETCSI OCHOBOW JJAHHOM KAaTErOpUU MPaBOOTHOIICHUH).
CemeiiHast TaliHa — KOH(UICHIIMATBHBIC CBEJICHHUS W3BECTHBIC Y3KOMY KpYTY JIMII,

! I'paxnanckwmit komexe Poccnmiickoit ®eneparuu (dacts meppas) ot 30.11.1994 Ne 51-®3 (pex. ot
16.04.2022) // CIIC KoncynwsrantlLitoc.

2 VronosusIii kKozeke Poccniickoit ®eneparmu ot 13.06.1996 Ne 63-®3 (pex. ot 03.04.2023) //
CIIC Koncynsrantllntoc.

3 Cemeiinprii komexc Poccniickoit ®eneparmu ot 29.12.1995 Ne 223-®3 (pex. ot 19.12.2022) //
CIIC Koncynsrantllntoc.
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CBSI3aHHBIX KPOBHBIM POJICTBOM M OOIIIHOCTBIO ObITa, CEKPETHOCTh KOTOPBIX OINpee-
JIEHA YCTAHOBJIEHHBIM KPYT'OM JIUII WJIH )K€ B CHITYy 3aKOHA.

Takum 006pazoM, K ceMeitHOM TalfHe OTHOCUTCS HE TOJIBKO MH(OpMaIus, onpee-
JIEHHAs 3aKOHOM, HO U JIFOObIE CBEICHMSI, KOTOPBIE ObLIN OTHECEHBI Y3KUM KPYTOM JIMII
K YUCITY KOH(DHICHIIUATbHBIX CBEICHUM.

B oGocHoBanue 3TOM MO3ULIUU MBI OOPATHIIMCH K TMOJIOXKEHUSIM U3 CyJIeOHOM
npaktuku. Tak, onpenenenne KonctutynuonHoro cyga P® ot 28.06.2012 Nel1253-0O
Pa3bACHSIET, YTO MPABO HA HEMPHUKOCHOBEHHOCTh YAaCTHOM JKU3HU, HAa JIMYHYIO U Ce-
MEWHYIO TallHy O3HA4aeT MPEJOCTABICHHYIO YEJIOBEKY U FrapaHTUPOBAHHYIO rOCy1ap-
CTBOM BO3MOKHOCTH KOHTPOJHMPOBATh HHPOPMAIIMIO O caMOM cele, MPEmsITCTBOBATh
pasrialieHuIo CBeICHUM JTMYHOTO M MHTUMHOTO Xapakrtepa. [Ipu 3ToM Ob110 o T4epK-
HYTO — «JIMIIb CaMO JIUIIO BIPAaBE ONPEIACIUTh KAaKHE UMEHHO CBEICHUS, UMEIOIINE
OTHOUIEHUSI K €ro YaCTHOM XM3HU JIOJKHBI OCTaBaThCSA B TaiiHe, a MOTOMY U cOop,
XpaHEHHE U PACIPOCTPAHEHHE TaKOW MH(OpMALKU, HE JOBEPEHHOW HUKOMY, HE JI0-
nmyckaercs 0e3 corjiacus JaHHOTO JIMIa, Kak Toro Tpedyet Koncturyuus POy.

Ha ocHoBanuu 3T0r0 Mbl COPMYIUPOBATIN COJEPKAHHUE IMpaBa Ha CEMEUHYIO
TaliHy. B Hero MoryT BXoauTh cBelleHUs O (hakTax Ouorpaduu, COCTOSTHUU 3/I0POBbSI,
MMYIIECTBEHHOM TMOJI0)KEHUU JIMIA, O POJIE 3aHATHI U COBEPIICHHBIX MOCTYIIKaX,
0 B3TJISIJIaX, OLIEHKAX, YOKICHUIX, 00 OTHOIIEHUSIX B CEMbE UM 00 OTHOIICHUSX Ye-
JIOBEKA C APYTUMHU JTIOJIbMH, O CBSI3SIX, IPUCTPACTHUAX, MOPOKAX, CKPHITHIX (PU3UUECKUX
HejocTatkax U p. ClenyeT OTMETUTh, YTO 3TO JUIIb IPUMEPHBIA NIEpedeHb, pa3pa-
OOTaHHBIN HAMU HAa OCHOBaHUU TPY/IOB YUCHHBIX-TIPABOBEAOB. B cuily 00beKTUBHBIX
MIPUYHMH OH €CTECTBEHHO HE MOKET OBITh HcuepmbiBatomuM. O600111ast 3ITOT MEePEUCHb
MOJKHO CJZI€JIaTh BBIBOJ O TOM, UYTO COJCPXKAHUEM JIMYHOU U CEMEUHOMN TalHbI SIBJIA-
I0TCSI IPEXKJIE BCETO CBEJIEHUS O HanboJiee NeIMKaTHbIX, MHTUMHBIX CTOPOHAX JIUYHOM
KU3HU, KOTJa pa3rilallieHue ONpPEACIICHHbIX CBECHUN ABIISIETCS AJI YeJOBEKa HEeXe-
JaTEeNbHBI, TAK KaK 3TH CBEJICHUS MPEACTABISIIOT cOO0M MH(OPMAIUIO O TIOBEJACHHUH
yenoBeka. OJIHAKO, MO HallleMy MHEHHIO, ITyCKail MepeuyeHb U HENUCUEPIIbIBAOIUNA, HO
€ro HeoOXOJMMO 3aKpENUTh HAa 3aKOHOAATEIbHOM YPOBHE, MOCKOJBKY Ha MPAKTHKE
ATOT BOIIPOC HYXAAETCS B ONPEIACICHHON KOHKPETHKE.

B pazBuTne KOHCTUTYIIHOHHBIX HOpM cTaThs 150 ['K P oTHOCUT ceMeliHytO TaliHy
K HEMaTepualbHbIM OJlaraM, OXpaHsIeMbIM IPAKIAHCKUM 3aKOHOAATeNnbcTBOM. Ha aTom
ATare cieayeT 00paTUTHCS K MOHATHIO HeMaTepuaibHOro Osara. Hemarepuanshbie Oara
— 3TO HE UMEIOIIME YKOHOMUYECKOTO COJAEpKaHUs, HEOTEIMMbIE OT JIMYHOCTU OJara
1 CBOOO/IbI, KOTOPHIE BOZHUKAIOT C POXKJICHHSI YEJIOBEKA MJIM B CHITY 3aKOHA U 3aKaHYMBa-
IOTCS C €r0 CMEPThIO, HE OTUYKJIAEMbIE U HE MepPeIaBaeMble MHBIM CIIOCOOOM.

Cnenyet otmeTuth, uto CK PO (cT. 4) nomyckaeT NpuMEHEHHUE IPakIaHCKOTO
3aKOHOAATENbCTBA K JUYHBIM HEHMMYIIIECTBEHHBIM OTHOILICHHUSAM MEXIYy YiICHaMH Ce-
MbH, MIOCKOJIBKY 3TO HE MPOTUBOPEUHUT CYIIECTBY CEMEMHBIX OTHOIICHUH.
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Takum 00pa3zoM, Mbl IEPELUTH K BOIPOCY IPaKIaHCKO-TTPABOBOM 3aIIUThI CeMEM-
HOM TaiHbI KaK HeMaTepuaibHOro Onara. B cootBerctBum ¢ 4.2 ¢1.150 'K PD nHemare-
pHUaJIbHBIE OJlara 3alMILAaTCA B COOTBETCTBUU € [ pakIaHCKUM KOAEKCOM U IPYyTUMU
3aKOHAMH B CIIy4asiX M B MOPSAKE, UMHU MPEIyCMOTPEHHBIX, a TAKXKE B TE€X CIydasx
U Tpejenax, B KaKMX UCIOJIb30BaHUE CIIOCOOOB 3aIUThI TPAXKITAHCKUX TpaB (cT. 12)
BBITEKAET U3 CYIIECTBA HAPYIIEHHOTO HEMATEPUAILHOTO OJlara WM JIMYHOTO HEUMY-
IIECTBEHHOTO MPaBa M XapakTepa MOCJIeCTBUM 3TOro HapylieHus (B popme Bo3melrle-
HUsl yOBITKOB; B3bICKAHUS HEYCTOMKHU; KOMIIEHCAIIMM MOPAJIBHOTO Bpea; U Ap.).

B cnydasx, eciu Toro TpeOyrOT MHTEpPECHl TpakJaHUHA, MPUHAIIeKAIINE eMy
HeMaTepuabHbIe 0Jlara MOTYT OBITh 3alIUIIECHbI, B YaCTHOCTH, TyTEM MPU3HAHUS CY-
1oM (pakTa HapyIIEHUS €ro JUYHOTO HEMMYIIECTBEHHOIO MpaBa, OMmyOJIuKOBaHUS pe-
HIEHUS cyJa O JOMYLIEHHOM HapyIICHHWH, a TAaK)Ke MyTEeM IPECEUEHUs WIH 3arpenie-
HUS JEUCTBUM, HAPYIIAONIMX WM CO3JAIOIINX YIPO3y HapyILIEHUs JIMYHOIO HEUMY-
IIECTBEHHOT'O MpaBa JIM0O MOCATAIOUINX WM CO3JAI0LIUX YyIrpo3y MOCAraTeIbCTBA Ha
HeMaTepuaabHOe 0Jiaro.

TyT e CTOUT OTMETUTH, UTO COOP, XpaHEHUE, PACIPOCTPAHEHHUE U HCIIOIb30Ba-
HUE HHPOpMaLKs O YaCTHOM KU3HU IPAKJAHUHA B TOCYAapCTBEHHBIX, OOIIECTBEHHBIX
WJIM MHBIX IyOJIMYHBIX UHTEPECAX, a TAKXKE B CIydasx, €y HH(opMaus 0 YaCTHOU
KU3HU paHee cTana 00IIeIOCTYITHON MO0 Obljla paCKpbITa CAMUM IPAKJAHUHOM WIIH
II0 €r0 BOJIE — HE SBJIAIOTCS HAPYIICHWEM MPAaBWJI OXPAaHbl YaCTHOM >KU3HU I'PaXKIa-
HuHa (4.1 cT. 152.2 TK P® «Oxpana 4acTHOM KU3HU TPAKTAHIUHAY).

[Ipu 3TOM CTOPOHBI 00s13aTENbCTBA HE BIIPABE PA3IJlallaTh CTABLIYIO W3BECTHOM
YM MPU BOZHUKHOBEHUH U (UJTH) UCTIOTHEHUH 00s13aTEIHCTBA MHPOPMAIIUIO O YACTHOU
KU3HU TPAXKIAHUHA, SABJISIIOUIETOCsS CTOPOHOW WJIM TPETHUM JIMIIOM B JJAHHOM 00s3a-
TEJIBCTBE, €CJIM COIJIAIIEHUEM HE MPEAYCMOTPEHA BO3MOKHOCTh TAKOT'O pa3rialleHus
MH(pOpMaALUU O CTOPOHAX.

Kpome Toro, omHUM U3 Ba)KHEHIINX BOIPOCOB, SBJISETCS ONpENEICHUE CyObeK-
TOB, BJIQJCIOMNX TaKoM TaitHOW. [IpaBo Ha I100YI0, KpOME YCHIHOBJICHUS, CEMEHHYIO
TaliHy PUHAJJIEKUT COBMECTHO TEM YJIEHAM CEMBH, HHTEPECHI KOTOPBIX OHA 3aTparu-
BaeT. Mlcxoas U3 Toro, 4To 3TH CBEJECHUS HUKOMY, KPOME HUX, HE U3BECTHBI, OHU SIB-
JS0TCS CyObeKTaMU, 003aHHBIMU XPAaHUTh CEMENHYIO TallHY.

CyObekToM mpaBa Ha CEMEWHYIO TailHy U COOTBETCTBEHHO OOS3aHHOCTH MO €€
COXPaHHOCTH SIBJIICTCS HEONPEEICHHBIM KPYT JIMII, CBA3aHHBIX MEXIY CO00 OTHO-
HIEHUSIMU POJICTBA, CBOMCTBA, cymnpyxectBa. ClelyeT NpUiTH K BBIBOJLY O TOM, YTO
B OTHOLICHHUH JTAHHOTO JINYHOT'O HEMMYILIECTBEHHOTO 0Jlara HEBO3MOXHO ynoTpeOJie-
HUE KaTErOpUU «WIEH CEMBU», COAEPKALICICS B KUIMILHOM 3aKOHOAATEIBCTBE, TaK
KaK ceMeilHas TailHa MOXeT ObITh U3BECTHA HE TOJIKO IpakAaHaM, KOTOPbIE MPOXKH-
BaIOT COBMECTHO U BEIyT 00IIee X031l CTBO.
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SIBnsisick BecbMa MHOTOTPAHHBIM SIBIEHUEM, CEMEelHasl TailHa CIOCOOHA MPOSB-
JSITHCS B pa3IMYHBIX cepax CeMEUHBIX OTHOILIEHUH (HanmpuMep, TaifHa yChIHOBIICHUS,
TalfHa YaCTHOW KU3HU CYNPYTOB) U B CUJIy ONpEACNICHHON crieuuKu, MpeyCMOoT-
PEHHOM JEHCTBYIONTUM 3aKOHOIATEILCTBOM PD, MOKeT OBITh TOCTYITHA MHBIM JIUIIAM,
HE SIBJSIOIIMMCS YacThIO COOTBETCTBYIOIIEH CEMbH, HO BBICTYHAIOUIUM €€ HOCHUTE-
nsmu. PaccmotpuM Ha npumepe, cornacHo ao3. 2 . 1 ct. 139 CK P® cyabu, BbiHec-
e pelieHne o0 YChIHOBIEHUH peOeHKa, I JTOKHOCTHBIE JIUIA, OCYIIECTBUBIIINE
roCyJapCTBEHHYIO PETUCTPAIIMIO YCHIHOBJICHUS, a TaKXKe JIIa, MHBIM 00pa3oM OCBe-
JIOMJICHHBIE 00 YCHIHOBJICHHH, O0S3aHbI COXPAHATh TallHy YChIHOBJICHUS peOeHka. Ta-
KHM 00pa30M, TaliHa YCBIHOBJIEHHS MOYKET ObITh U3BECTHA ONPEIEIECHHBIM JOJKHOCT-
HBIM JIMIIAM WJIA HHBIM JIMLAM, KOTOpble B cuity nojiokeHnii CK P® nomxHbI co0tro-
JaTh PEKUM OIPAaHUYEHHOTO J0CTYyNa K TailHe.

Crartbu 132, 134, 135, 136, 139 CK P® 0c060 perymupyroT TailHy YChIHOBJICHHS,
KOTOPYIO COCTaBJISIIOT JHOOBIE CBEIEHUS 00 YCHIHOBIEHUHU: (PAKT YCHIHOBIJICHUS, UCTHH-
HOE€ UM$, MECTO POXKAEHUs, (GaMUINs U APYTHE JAHHBIE O KPOBHBIX POJIUTEIISX.

[Ipemyiaraem paccMOTpETh TaKyX Pa3HOBUIHOCTb CEMEMHOW TaWHbI KaK TalHa
YCBIHOBJIEHUA 0oJiee oApoOHO. OTBETCTBEHHOCTH 3a pa3riallleHHe TaliHbl yChIHOBJIE-
HUsI HACTYMAET 1O ceuaibHON HOpMe — cT. 155 YK PO.

TaitHa yChIHOBIIEHUSI 00ECTIEYMBAETCS MMOCPEACTBOM IPUMEHEHUS CIIELIMATIbHBIX
croco0o0B 3amuThl. [1o npocbOe yChIHOBUTENS YCHIHOBICHHOMY peOCHKY IpHCBanBa-
eTcst (paMuIIMsl yCHIHOBUTENS M OTYECTBO 10 €ro uMeHu. JJis obecrieueHus TaitHbl yCbl-
HOBJICHHUSI BBEJICHO IIPABUJIO O JIOIYCTUMOCTH U3MEHEHUSI MECTa POXKACHUS peOeHKa
1o npocb0e ycbrHoBUTENS. KpoMe Toro, MoXeT ObITh H3MEHEHA U JAaTa POXKIACHUS pe-
OeHka, HO He 0oJiee YeM Ha TpU MECSA U TOJbKO MPU YCHIHOBJICHUH PeOCHKA B BO3-
pacre 10 roza.

OpnHako TaiiHa yCHIHOBJIEHUSI HE SIBJSIETCS 00S3aTENIbHBIM 3JIEMEHTOM JII000Tr0
yChIHOBJIEHHUS. B psne ciayyaeB (Hanpumep, eciu peOEHOK MOMHUT KPOBHBIX POJIUTE-
Jieil) yChIHOBJIEHHE BOOOIIIE HE COCTABIISIET TallHY JIJIsl YChIHOBJIEHHOTO.

Bo Bcex cimyuasix, Korna K MOMEHTY YCHIHOBJIEHUS! peOEHOK 110 CBOEMY BO3pacTy
WIH IPYTUM [IPUUMHAM HE MOT 3HaTh O ()aKkTe YChIHOBJICHHUS, aIbHENIIEe COXpaHEHHE
TaliHbl YCHIHOBJICHUS 3aKOHOJIaTENb CBSI3bIBAET UCKIIFOUUTENLHO C BOJIEH YCHIHOBUTE-
Jieil. Y CBIHOBUTEIIb B PAJIE CIy4aeB MOXKET MOCYUTATh LIEEeCO00pa3HbIM COOOLIUTH pe-
OEHKY, UTO OH YCBIHOBJIEH, HO 3TO HE O3HAYAET, YTO JAHHBIN (pakT MOXKET ObITh JOBE-
JI€H JI0 CBEJICHUS IPYTUX JIUI] 0€3 coracus ycblHOBUTENS. ECM yChIHOBIEHHBIN 3HAET
O TaifHe CBOETO MPOUCXOXKICHHUS, TO YCHIHOBUTEID BIIPABE PACKPHITh HH(OPMALIHIO 00
YCBIHOBJIEHUU TPETHUM JIULIAM TOJBKO C COIVIACHS YCHIHOBIJIEHHOTO.

3aKOHOJATEIBCTBO MPELyCMATPUBAET CPEICTBA 3AILUTHI CEMEHHOI, B TOM YHUCIIE
TaliHbl ychIHOBJIeHUA. CybH, BBIHECUINE pEIIeHHEe 00 YCHIHOBJIEHUU peOeHKa, WU
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JNOJKHOCTHBIE JIMIA, OCYLIECTBUBIIME TOCYJAPCTBEHHYIO PETUCTPALIMIO YCHIHOBJIE-
HUS, a TAKXKe JUIA, UHBIM 00pa30oM OCBEIOMJICHHBIE 00 yCHIHOBIIEHUH, 00SI3aHBI CO-
XPaHSTh TallHY YCBIHOBJIEHUS peOCHKA KaK Mbl U TOBOPUJIM paHEE.

JIns 3aIIUTHI TpaBa HA CEMENMHYIO TallHy U TaliHy YCBIHOBJIEHUS MOTYT IpHMeE-
HATHCS TPAXKIAHCKO-TIPABOBBIE UCKM O BO3MEILIEHWHM HMMYILECTBEHHOTO Bpeaa, KOM-
NEHCAllM1 HEMMYIIIECTBEHHOIO Bpeia, O 3alpeTe pacpoCTpaHeHUs CBEACHUI 0 pakTe
YCBIHOBJIEHUS, O IPYTroM (aKkTe CeMEMHOMN KU3HU.

Pasrnamenue TaitHbl yChIHOBIEHUS (YI0UE€pPEHHUS) BOIIPEKU BOJIE YCHIHOBUTEIIS,
COBEpIIICHHOE JIMIIOM, OOS3aHHBIM XPaHUTh (aKT yCHIHOBJICHHUS (yIOYEpPEHHs) Kak
CIIy’keOHYyI0 WM TPO(ECCHOHATBFHYIO TailHy, TM00 WHBIM JIULIOM U3 KOPHICTHBIX HIIU
MHBIX HU3MEHHBIX MMOOYK/ICHNH, HaKa3bIBaeTCs MTpadoM B pazMepe 10 BOCbMUICCITH
ThICSIY pyOJIel WK B pa3Mepe 3apad0THOM IIaThl MM HHOTO JJOXO/AA OCYKJIEHHOTO 32
NEePUO 10 IIECTH MECSIEB, TUOO UCIPABUTEIBHBIMU PAa0OTAMU HA CPOK O OAHOIO
roja, 1100 apecToM Ha CPOK JI0 YETHIPEX MECALIEB C JIUILIEHUEM ITpaBa 3aHUMAaTh OIpe-
JEJICHHBIE OJDKHOCTU WIIM 3aHUMAThCS OINPEIEIICHHOW ACATEIBbHOCTBIO HA CPOK 10
TpeX JIeT WK 0€3 TaKOBOTO.

B poccuiickoii cyneOHOM MpakTUKE HE BCTPEYAIHUCH CIIOPHI O KOMIIEHCAIIUHA MO-
paJbHOTO BpeJa MKy WwieHaMu ceMbH. CKopee BCero, 3To 00yCIOBIEHO 0COOBIM Xa-
PAKTEPOM CEMEWHBIX OTHOILIECHHUW, CTPEMIICHMEM UICHOB CEMBHM pa3pEIINTh KOH-
GnuKTHl, HEe mpuderas A 3TOr0 K CPEACTBAM TOCYAApCTBEHHOTO HPUHYKIICHUS.
K ToMy ke cocTOsiHME B CEMEWHBIX OTHOLIEHUSX, KAK IMPABUIIO, OCHOBAHO HA B3aMM-
HOW J100BM, YBaXXEHHMH, B3aMMOIIOMOIIHM, KOTOPOE HE pacnojiaraeT K IPUMEHEHUIO
MMYILECTBEHHBIX CAHKIUI IITpapHOro Xapakrepa.

Takum oOpa3oMm, B cosiepKaHHe MTpaBa Ha CEMENHYIO0 TallHy BXOJST, TOMUMO Ipa-
BOMOYMI JIMII, COCTOSIIIMX B CEMEMHBIX OTHOLLIEHUSX, TPaBO TpeOOBaTh Hepasrialile-
HUSI CBEJCHUMN, COCTABIIAIONIUX CEMEHHYIO TaillHy, COOIOICHUS pEeKUMa OrpaHUYECH-
HOTO JIOCTYIIa K HUM, TaK)K€ MPaBOMOYHS PACTIOPsHKATHCSA JaHHON MH(popMaluei mno-
CBOEMY YCMOTPEHHMIO C COTJIACHS BCEX JIUL, COCTOSLIUX B CEMEUHBIX OTHOLIEHUAX, YbU
MHTEPECHI 3aTPAruBalOTCsI COOTBETCTBYIONIEH HH(MOpMAIIHEH.

[TonBozs utor pabote, Mbl peyiaraéM HapaBUTh YCUIIUS 3aKOHOAATENS Ha 3a-
KPEIJICHUE MOHATHS U COJCPKAHUS CEMEMHOW TallHbI, TPU KOTOPOM B COCTaB yKa3aH-
HOM TalHBI BXOJST CBEIECHUS, 3aTPAruBaIOIINE UHTEPECHI JIUL, COCTOSIINX B CEMEN-
HBIX OTHOIIIEHUSX, KOTOPBIE OMPEAEIEHBI COOTBETCTBYOIIMMU JIMIIAMU WM B CUJTY 3a-
KOHA U B OTHOILLIEHUHU KOTOPBIX BBEJEH PEKUM KOH(PHUICHIINATBHOCTH.
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CIIEIIU®UKA MYBJIMYHO-IIPABOBBIX OBPA30BAHUI
KAK CYBBEKTOB I'PAKIAHCKOI'O ITPABA

T.A. Kanauii, cmyoenm
Jlanbnesocmounozo wopuouieckoeo uncmumyma (Quiuana)
Yuueepcumema npoxypamypur Poccuiickou ®edepayuu

Hayunwtit pykosooumeinn

Kpomoea E.B., kanouoam opuouueckux HayK
Jlanvnesocmounsiii opuduyeckull uHcmumym (Quaua)
Yuusepcumema npoxypamypwot Poccutickou @edepayuu

B cootBercTBuM ¢ nonoxeHusMH cT. 124 'K PO, cyObeKThI rpa’kJaHCKOTO IIpaBa
IPEICTABICHbBI TPEMSI OCHOBHBIMU TpyIIIaMu: (U3NYECKUE JINLA, FOPUIUUECKUE JTULIA,
1y GIMYHO-TIpaBoBbIe 00pazoBanus’. OCOGEHHOCTH MPaXKIaHCKOTO IPaBa KaK OTPACiIy
IpaBa 3aKJII0YAETCS B PABEHCTBE BCEX CYOBEKTOB, U3 JAHHOTO MPUHIMUIIA BBHITEKAIOT
Ipyrye IPUHIMIBI U 0COOEHHOCTH T'PaXAaHCKO-IIPABOBBIX OTHOWIEeHUH. Cpenu cyOb-
€KTOB TpaXIaHCKUX IPABOOTHOIICHHI B HayKe OCOOBII MHTEpPEC BCErJa BbI3bIBAIU
myOJIMYHO-TIPaBOBbIE 00PA30BaHUS UMEHHO C TOYKHM 3PEHHS BO3MOYKHOCTH PaCIpo-
CTPAaHEHHUSI HA HUX NPUHIUIIA PABEHCTBA M WHBIX NPUHIUIIOB I'Pa)KJAHCKOIO IpaBa.
[TyOnuuHO-1IpaBoBbIE 0OPA30BaHUs YUACTBYIOT B IPaXk/IaHCKHUX MPAaBOOTHOIICHUSAX HA
PABHBIX YCIIOBUAX C OCTAIbHBIMU YYACTHUKAMHU, 00JIa1ast TIPU 3TOM OIpPeIeICHHBIMU
0COOEHHOCTSIMHU, BO3HUKAIOUIMMU B CUIIY UX CTaryca.

JUisi TOHMMaHMs CYIIHOCTH IMyOJMYHO-IIPABOBBIX 0OOpa30BaHMM, HEOOXOAUMO
paccMOTPETh UX KOHCTUTYIIMOHHO-TIPAaBOBOM cTaryc. B coorBercTBuu co ct. 132 Kon-
ctutyuuu PO, cucrema nmyOIMYHON BIACTH €IWMHA M BKJIIOYAET B c€0sl OPraHbl roCy-
JIApCTBEHHOM BIIACTH M OPraHbl MECTHOTO camoynpasienus?. Ilockonsky PD — dene-
paTUBHOE rOCYyJapCTBO, TO TOCYIaPCTBEHHAS BIACTh UMEET JIBa YPOBHS: (peiepasibHbIM
u peruoHaidbHbIN. CoracHo cT. 1 @eaepansHoro 3akoHa ot 21.12.2021 Ne 414, dhene-
pajbHbIE TOCYAAPCTBEHHBIE OpPraHbl MOTYT OCYIIECTBIISTH CBOM MOJIHOMOYHUS HEMO-
CPEIICTBEHHO WJIM Yepe3 CO3JaBaeMble UMM OopraHaMu, cyobekTbl PO Takke co3naror
CUCTEMY OPraHOB rOCYJapCTBEHHOU BJIACTH HA YPOBHE CyOBEKTOB, TOCYAapCTBEHHbBIE
OpraHbl OCYHIECTBISIOT MyOIMYHBIE TIOJHOMOYMS COBMECTHO ¢ MyHUIMIATbLHBIMHES,
Takum o6pazom, B PO GyHKITMOHUPYET TPU YPOBHS IMTyOTMYIHON BIACTH, IS KaXKJOTO

! 'paxnmanckuit koneke Poccuiickoit ®enepanuu // CIIC Koncynsrantllntoc.

2 Konctutynus Poccuiickoit denepamuu [IpunsTa BceHapoaHeIM ronocosaruem 12.12.1993 // CIIC
KoncynprantlIntoc.

3 06 o6mMX MPUHIMIIAX OpraHM3alliy MyOIMYHON BIIACTH B cyObekTax Poccmiickoit ®eneparmm:
dbenep. 3akoH ot 21.12.2021 Ne 414-D3 // CIIC KoncyasranTlLitoc.
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U3 KOTOPBIX XapaKkTepHa COOCTBEHHAs! CUCTEMa OPraHoOB, NPU ATOM MyOIMYHAs BIIACTh
eMHa, ee YPOBHU PadOTAIOT BO B3aUMOCBSI3U U 0OBEAMHEHBI O0IIIeH 3a1a4eit — obec-
MEYCHUEM MYOJIMYHOTO HHTEpEca.

[Topsimok yyacTusi myOIuYHbIX 00pa30BaHUN B TPaXXAAHCKUX OTHOLIEHUSAX PEry-
mupyetcs cT. 125 'K P®, cormacHo KOTOpOii, 0T UMEHH IMyOJIMYHBIX 00pa30BaHUI BbI-
CTYIAIOT OPTraHbl TOCYIapCTBEHHON U MyHULIMIIAJILHOM BJIACTH, @ B OCOOBIX CIIy4asix U
NOpAJIKE, OT UMEHHU MyOJUYHBIX OpPraHU3aIMil MOTYT BBICTYNATh (PU3UYECKUE U IOpU-
nuyeckue auna. Opraabl MECTHOM BIIACTH COIMIACHO TI. 2 cT. 41 denepanbHOro 3akoHa
ot 06.10.2003 Ne 131-®3 umerotr npaBo co3iaBaTh sl BEACHUS YNPaBICHYECKHX
(bYHKIMI YHUTapHBIC MIPEINPUITHS U Ka3eHHbIE yUPEKIECHUS, KOTOPBIE MOAJIEKAT rOC-
YIapPCTBEHHON PETUCTPALMK KaK Fopuadeckne ymnal. [ocynapcTBo Takke MOXKET Co-
3[1aBaTh MYOJIMYHO-TIPABOBBIE OOpPA30BaHUS, SBIIAIONIMECS HOPUAMYECKUMU JIULIAMH
U HE UMEIOUINE CTaTyC rocyJapCTBEHHBIX OpraHoB. /laHHbIE 00pa30BaHUs MPEICTAB-
JIEHBI Pa3IMYHBIMU (DOPMaMU: TOCYJapPCTBEHHBIE YUPEKACHUs, YHUTApHBIE MPEATIPU-
ATUSA, TyOJIMYHO-TIPABOBBIE KOMIIAHUH, TOCYapCTBEHHbIE Kopropauuu. [1o obmemy
IpaBUITy, TaKhue 00pa30BaHMsI UMEIOT CTaTyC MOJOOHBIN CTaTyCy IOPUAMYECKOTO JIHIIA,
HO 0COOBIN CTAaTyC TaKUX 00pa30BaHMi, 00YCIIOBJIEH TEM, YTO YEpEe3 HUX Pealiu3yeTcst
OOIECTBEHHBIN HHTEPEC?, CIIENOBATENBHO, OHM 3aCIyXKHUBAIOT CIENUATLHOTO IPaBO-
BOT'O PETYJIUPOBAHUS.

B cBoe Bpems Beictmiit Apoutpaxusiii Cyn PO orMmeuan, 4to rpaxaaHCKO-TIpa-
BOBasl IPUpPOJa JTOTOBOPHBIX OTHOILLIEHUH COXpaHSAETCS IPU BCTYIUIEHUU B HUX IyO-
JIMYHBIX 00pa3oBaHuii’. Bmecte ¢ Tem, I 3THX CyOBEKTOB XapakTepHa CBOS CIIEIH-
¢duka. Tak, 0COOEHHOCTH yUacTHs MyOIMYHBIX 00pa30BaHUM B BEIIHBIX TPABOOTHOIIIE-
HUSIX 3aKJIFOYAETCS B TOM, YTO IMyOJIMUHAasi COOCTBEHHOCTh pazjieieHa Mexay PO, cyOn-
extamu PO u myHunmnanbHsIMu 00pazoBaHusMu. Opraibl U FOpUANYECKHUE JIHIA, 00-
pa30BaHHbIE JaHHBIMHU CyOBEKTaMH, O0JIaIal0T OTPAaHUYEHHBIMHU BELUIHBIMU MTpaBaMH,
KOTOpbIE MPOU3BOJAHBI M 3aBUCUMBI OT IpaBa coOCTBeHHMKa. [IpaBo omepaTHBHOIO
VIIPaBJICHUs] CBOMCTBEHHO JJISl YUPEXKICHUN U Ka3€HHBIX YUPEXKIACHH, TO €CTh, 00pa-
30BaHUSIM HEKOMMEPUYECKOM Ipuponbl. [[paBo XO34MCTBEHHOIO BEICHUS LIKPE, YEM
IIPaBO ONEPATUBHOIO YIPABIEHUS U MPUHAIICKAT KOMMEPUYECKUM IO IPUPOJE YHU-
TapHbIM npeanpusaTusM. CoaepkaHue JaHHBIX IPABOMOYMI OMPEAENSIeTCs] HE TOJIBKO
3aKOHOM, HO U YCTaBOM KOHKPETHOTO IOPUIMYECKOTO JIHIIA, TAE ONpeaeIeHbI IpaBa co-
BepUIaTh CIAEIKU C UMYILECTBOM, BEACHUS JIEATEIbHOCTU, IPUHOCSILEH JOXOA U TaK

1 06 06mmX IPUHIMITAX OpraHM3aIlMi MECTHOTO caMoympaBienus B Poccuiickoit ®eneparmu: de-
nep. 3akoH ot 06.10.2003 Ne 131-®3 // CIIC KouncynwsrantlLitoc.

2 Munocepnos H. A. K Bompocy 06 0CHOBaHHSAX KJIACCH(UKAINHN MyOINUHBIX HHTEPECOB B TIPaBe //
Bompocsr poccuiickoro u MmexxayHapoaHoro mpasa. 2021. Ne 5. C. 158-167.

3 MMocranosnenue Ipesuauyma BAC P® ot 03.04.2012 Ne 17043/11 mo memy Ne A41-29131/10 //
CIIC Koncynsrantllntoc.
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nainee. Takum 00pa3oM, BO MHOI'OM, UMEHHO COOCTBEHHUK MMYILECTBA ONPEIEIISAET
MIPaBOMOYMS MOJIb30BAHUS U PACTIOPSKEHUS UMYILIECTBOM.

OcoOeHHOCTH y4yacTus MyONIUYHBIX 00pa30BaHM B BEIHBIX MPABOOTHOIICHUSIX
TaK)Ke OIpenemsieTcs cnenun(uKoil NpUBIeYEHUS UX K TPa)kIaHCKO-IPAaBOBOM OTBET-
CTBEHHOCTH. fBIISISICH CyOBEKTaMU IPakJIaHCKUX MPAaBOOTHOLIEHUH, IMyOIHMYHO-ITpa-
BOBBIE 00pa30BaHUsI MOTYT HECTU KOMILJIEKC HEOJIaronpusATHBIX I'Pa)IaHCKO-IPaBO-
BBIX [TOCJIEJICTBUI1, BOSHUKAIOUIMX B CBSI3U C HAPYIIEHUEM JOTOBOPHBIX 00s13aTEIBCTB
WIN IPUYMHEHUEM BpEa.

OcoOeHHOCTH HECEHUS IETUKTHBIX 0053aTeNbCTB MyOIMYHO-TIPABOBBIX 00pa3o-
BaHHUI HEOIHOKPATHO OTMEYAINCH CYJlaMU Pa3JIMYHbIX UHCTAHUUMI, B TOM unciie Kon-
cruryunoHEeM Cynom P®!. B wacTHOCTH, HE JOIyCKaeTCsa NPHUBICYEHHE ITyOINIHO-
MIPaBOBOr0 0OPa30BaHMS K OTBETCTBEHHOCTH, €CJIA B OIOIPKETE OTCYTCTBYIOT CPEACTBA
HEOOXOJMMBbIE 1711 BO3MELIEHUS yIIepOa U UX B3bICKAaHME IPUBEIAET K MEPECMOTPY
OrokeTa U HapyLICHUI0 MHTEPECOB HEOTPAaHUUEHHOro Kpyra jul. Takum oOpaszom,
JeJIaeTCsl UCKIIIOYEHNE U3 TPUHIIUIA PAaBEHCTBA YYACTHUKOB I'Pa)J1aHCKOro o0opoTa,
a myOIMYHBIA UHTEpeC (aKTUUECKU CTABUTCA BbILIE YacTHOTO. [lo obmemMy npaBuity,
MyOJIMYHO-TIPaBOBbIE 00PA30BaHUA U CO3/1aBa€MbI€ KMH OPraHbl U IOPUANYECKUE JIULIA
HE OTBEYAIOT II0 00sA3aTeNbCTBAM APYT Apyra. B 5TOM mpaBmie €CTh MCKIIIOYCHHE,
B cootBeTcTBUH cO CT. 123.22 'K P® nybnauynbie 00pa3zoBaHusi MOTYT HECTH CyOCH-
JUapHYI OTBETCTBEHHOCTbH IO 0053aTEIbCTBaM CO3/1aBa€MbIX UMM yUpEXJeHUM. 3a-
KOH U Cy/1IeOHbIE pEIICHUs IPU3HAIOT OCHOBAaHUEM HACTYIUIEHUS CyOCHIMapHOM OTBET-
CTBEHHOCTH HEJJOCTATOK CPECTB, UMEIOIINUXCS Y YUPEKACHUS, yUPEAUTEIIEM KOTOPOTO
aBIsieTcs myOnnyHoe oopa3zoBaHue. Tak, HanpuMep, MPU OTCYTCTBUU CPEICTB y rocy-
JApCTBEHHBIX OFOPKETHBIX YUPEXKICHUM 3JpaBOOXPAHEHUS, 110 PELIEHUIO Cyia, CyOCH-
IUapHasi OTBETCTBEHHOCTh Bo3jaraercs Ha [lemapramMeHT 3ApaBOOXpaHEHUsI U COLU-
aTbHOM 3amuThl CyObekTa®. JlaHHOE MPaBMIIO OOYCIOBIEHO TEM, YTO MMYILECTBO
YUPEKICHUN HAXOOUTCS y HUX Ha MPaBe OrPAaHUYEHHOTO IOJIb30BAaHUS U MPHUHAJJIE-
KUT MyOJIMYHO-TIPABOBOMY OOpa30BaHUIO, KOTOPOE OCYILIECTBIISIET KOHTPOJb 32 JAes-
TEJIBbHOCTBIO CBOUX YUPEKICHUN.

[ToMuMoO 3TOTO, 0COOEHHOCTH 3aKJIIOYACTCS B MOPSAKE MPEIbsIBICHUs TpeOOoBa-
HUH K MyOJUYHO-TIpaBOBOMY 00pa3oBaHuI0. B mpaBonpuMeHUTENBHOM MPAKTUKE CIIO-
KUJIOCh MPaBUJIO CyIEOHOTO MPEAbSIBICHHUS TPEOOBAHHI K OCHOBHOMY JOJKHHKY
U MOCJIE HEUCIIOIHEHUSI PEILICHUS Cy/1a OCHOBHBIM JIOJPKHUKOM Y KPEAUTOPA BOBHUKAET
npaBo oOpalleHus K CyOCHIuapHOMy JODKHUKY Takke B cyieOHOM nopsiake. Hampu-
Mep, MPU B3bICKAHWN C MYHHULMIIAJBHOTO KA3€HHOIO YUPEXIACHUS, aIMUHUCTPALUs

! Onpenenenne Koncturymuonnoro Cyma P or 05.07.2005 Ne 297-0 // CIIC KoucynsraatlImoc.
2 Pemenne Benroponckoro paifomHoro cyaa benropojckoit o6mactu ot 17.11.2020 mo gemy Ne 2-
290/2020 // Cynebnpie u HopmatuBHble akThl PD. URL: https://sudact.ru/regular/doc/9THJISOWpOmd
(mara obparuenus: 06.04.2023).
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MYHULIMIIAJIUTETA IPU3HAETCS CyOCUANAPHBIM JOHDKHUKOM, YTO YCTAHABIMBAETCS Pe-
mweHueM cyznal.

Oco0eHHOCTh 3aKOHOJIATEIBLHOTO PETYIMPOBAHUS OTHOIICHHUM C ydacTHeM IyO-
JMYHO-TIPaBOBBIX oOpa3oBanuit Koucturymmonneiii Cyny P® oObscHun TeMm, 4TO
B T'PaKIAHCKOM 3aKOHOJIATEJIbCTBE MMEIOTCS CHEIUaIbHbIE HOPMBI, PETYIHUPYIOIIHE
y4acTHE JIaHHBIX CyObEKTOB B IPaKAAHCKUX MPABOOTHOLIEHMSX, & TAKXKE MPABOBBIC
HOPMBI O FOPUANYECKHUX JIMIAX, KOTOPbIE HEIPUMEHHUMBI K TOCYapCTBY, TOCYyAapCTBEH-
HBIM ¥ MYHHUIIUIIAJIBLHBIM 00pa30BaHUAM B cuily UX crenudukn’, HecMoTps Ha TO, 3a-
KOHOM IPU3HAETCS PABEHCTBO YYAaCTHUKOB I'PAKJAHCKHUX IPABOOTHOIICHUM, UCKITIO-
YeHUsI U3 JAHHOTO HEOOXOAMMBI AJisi o0ecrieueHus: OamaHca YaCTHOTO M IMyOIMYHOTO
WHTEpeca.

Taxum 00pazom, cienrpuka yqacTs myOJIUIHO-IIPABOBBIX 00pa30BaHUIl B Ipax-
JAHCKHX IPABOOTHOILIEHHUSAX CBSA3aHa C TEM, YTO C OJTHOM CTOPOHBI OHM SIBJIAFOTCS PaB-
HOIIPAaBHBIMH CYOBEKTaMU B 00513aTEIIBCTBE, a C IPYToi BBUAY 00IaJaHUs yKa3aHHBIMU
oOpa3oBaHUAMHM MyOJIMYHOM BJIACTH, B PsZIe CIy4yaeB CaMU B Psi/ie CIy4yaeB OINpeie-
JISIFOT MPABONOPSAIOK.

ACTPEHT KAK CIHOCOB 3AHIMUTHBI ITPAB KPEJIUTOPA

A.A. Keoa, cmyoenm
Jlanvnesocmounwiii opuoudeckuil uncmumym (gunuarn)
Ynusepcumema npoxypamypol Poccuiickoui @edepayuu

Hayunwiii pykogooumes

Axosenko E.B., kanouoam ropuouueckux Hayx
Jlanvresocmounwiii opuoudeckuil uncmumym (gunuarn)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

JIJIH TOr'0 YTOOBI JOJDKHHUK CBOCBPCMCHHO MCITOJIHAII 00513aTeNILCTBA B HaTypc, 3a-
KOHOAATCJIb BBCJI HOBOC AJIsA pOCCHﬁCKOFO 3aKOHOOAaTCJIbCTBA INOHATHUEC — CYI[C6Ha}I

! Pemenne Ackmsckoro paiiorHoro cyaa Pecy6miku Xakacus ot 10.07.2020 mo aey Ne 2-107/2020 //
Cyne6nbie u HopmatuBHble akTel PO. URL: https://sudact.ru/regular/doc/YDEbPGbSOrom (narta o6pa-
mennst: 06.04.2023).

2 Onpenenenne Korcrurymuonsoro Cyma P® ot 05.07.2005 Ne 297-0O // CIIC KoncynsrantlIImoc.
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HeycTolKa (acTpeHT). OH ABJIE€TCSA MOJIOJABIM HHCTUTYT B POCCUMCKOM 3aKOHO1aTENb-
CTBE, KOTOPBIi ObLIT BKITtOUEH B ['paskqaHcKuit Koaekc Tonbko B 2015 romy.

[Ton acTpeHTOM MOHUMAETCS ICHE)KHAsA CyMMa, KOTOpasi Ha3HavaeTcs o Tpedo-
BAaHMIO KPEAUTOPA, HA CITydaid HEUCTIOIHEHUS CYIe0HOr0 aKkTa B pa3Mepe, onpeese-
MOM CYZIOM Ha OCHOBE IIPUHLIUAIIOB CIIPABEMINBOCTH, COPA3MEPHOCTH U HEJIOITY CTUMO-
CTH WU3BJICUEHUS BBITOJbI U3 HE3aKOHHOTO MJIM HENOOpPOCOBECTHOTO MoBenaeHus. Lle-
JbI0 aCTPEHTA, KaK OMNPENCNINI 3aKOHOJAATENb, SIBJSIETCS MOOYXKJIEHUE IODKHHUKA
K CBOEBPEMEHHOMY MCIIOJHEHUIO 00s3aTeNIbCTBA B HATYPE, B TOM YHCIIE K BO3AEpiKa-
HUIO JTOJDKHHMKA OT COBEPILIEHUS ONPENECICHHBIX JAEUCTBHM, a TAKXKE K MUCIIOIHEHUIO
CyJIeOHOT0 aKTa, Mpe1ycCMaTPUBAIOIIET0 YCTPaHEHNE HAPYIIEHHUs ITpaBa COOCTBEHHO-
CTH, HE CBA3aHHOIO C JIMIICHUEM BlaJeHus ,

JlaHHOE BBEJIEHHOE MOJIOKEHHE SIBIIsIETCS (P PEKTUBHBIM c1IOCOOOM B olecrneye-
HUU BBINIOJIHEHUN 00513aTENBCTB, TAK KaK BO3ACHCTBYET HEMOCPEACTBEHHO HA UMYIIIE-
CTBEHHBIE HHTEPECHI JOJKHUKA.

B Hay4HOU nuTeparype TakkKe BBIPAXKACTCS €AUHOAYIIHOE MHEHUE O TOM, YTO
1IeJIb aCTPEHTa COCTOUT HE B KOMIIEHCUPOBAHUU YOBITKOB, IPUUNHEHHBIX KPEAUTOPY
HEUCIIOJHEHUEM CyAeOHOT0 aKTa, a B TOM, 4TOObI OKa3aTh JaBJICHHWE Ha JOJDKHUKA,
3aCTaBUTh €0 HaJIeXKAIlUM 00pa30oM U CBOEBPEMEHHO UCIIOJHUTH BO3JIOKEHHBIC HA
HEro 00s513aTeIbCTBA.

Kak y»xe Obu10 0OTMEUEHO paHee, pa3Mep aCTPEHTA OMPENEISAETC UCXO U3 IPUHIIH-
IIOB CIPABEUIMBOCTH, COPa3MEPHOCTH M HENOIYCTUMOCTH U3BJICYEHUS BBITOJIBI U3 HE3a-
KOHHOT'O WJIM HeAA0OPOCOBECTHOTO NoBeieHU . [loHsATHE CIpaBeAIMBOCTH, COPa3MEPHOCTH
Y HEZOIMYCTUMOCTH M3BJICUEHHUS BHITO/IbI N3 HE3AKOHHOTO WJIM HE0OPOCOBECTHOTO MOBE-
JEHUS SIBIBIFOTCSA OLEHOYHBIMU KAaTErOpUsMH, U 3aKOHOJATEIIbHO HUT/IE HE YCTAHABIIMBA-
ercsl mpenenbl pa3Mepa acTpeHTa, HO OTMEYAEeTCs, YTO MCIIOJHEHHE CyIeOHOro akra
JOJKHO OKa3aThCsl AJIs1 OTBETYHMKA SIBHO 00JI€E BBITOTHBIM, YEM €0 HEUCIIOJHEHUE.

Pemienne o pasmepe acTpeHTa OTAACTCA HA YCMOTPEHHME CyJa, 4TO, Ha Hall
B3IJIS11, SIBJISIETCS] BEPHBIM, TaK Kak 00ecreurBaeT MPUHLIMII CIipaBeInBoCcTU. Mcxons
U3 MPAKTUKU, MOXHO 3aMETUTh, YTO CyJl MOKET MPUCTYLIAThCs K TPEOOBAaHUSAM UCTLA
1 YCTAaHOBUTb aCTPEHT, UCXOs U3 TpeOoBaHui. Tak, B ApOutpaxkusiii cyn Camapckoi
00JJaCTH MOCTYNMJI UCK, B KOTOPOM HCTEI] MPOCHJI YCTAHOBUTH ACTPEHT B pa3Mepe
200 py6. 00 kom. 3a KaKJIblil I€Hb HEUCIIOJIHEHHSI Cy1I€OHOTO aKTa C MOMEHTA BCTYTI-
JICHUS! pelIeHUs Cy/1a B 3aKOHHYIO CHITy J10 ero (hakTrueckoro ucnoianenus. Cyn npu-
3HaJ 3asABJICHHBIM pa3Mep acTpEHTa OTBEYAIOUIUM «TPeOOBaHUSM CIPABEAIUBOCTU
¥ COPa3MEPHOCTH» M MPUCYAUI YKA3aHHYIO IEHEKHYIO CYMMY->.

1 O npumeneHny cyaMm HEKOTOPHIX TToNOKeHMi I'paxknaHckoro Kojekca Poccniickoit denepannu
00 OTBETCTBEHHOCTH 3a HapylleHHe 0053aTe’bCcTB: moctaHoBieHue [Inenyma BepxoBHoro P® ot
24.03.2016 Ne 7 (pen. ot 22.06.2021) // CIIC KoncynwsranTlnroc.

2 Pernenne Ap6utpaxsoro cyna Camapckoii oonactu ot 25.06.2015 o nemy Ne A55-5765/2015.
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Ho ecTp 1 npumepsl, Koraa cy1 He y4dell OKEIaHUs KpeAUTopa U yCTAaHOBUII TOT
pa3Mep acTpeHTa, KOTOPBI OH MOocUYHUTAl 0oJiee BEpHbIM. ApOuTpaxkHbIil cy 1 YyBar-
ckoi PecryOnmky He ydel MmoKeJIaHusl KpeAUuTopa MpH paCCMOTPEHHH JIeJia, T Kpe-
JAUTOP MPEIJIOKUIT CBOIO (POPMYIy pacueTa acTpeHTa, U OMPEACNIUI CyMMY, KOTOpas
Ha €ro B3TJIA OyIeT «I0CTaTOYHOU I MOOYKICHUS OTBETUYUKA K CBOEBPEMEHHOMY
MCIIOJIHEHHUIO CYIe0HOr0 aKkTay™,

ACTpeHT Bcerga SIBJISIETCS JIEHE)KHOW CyMMOHN. B IMBWIMCTHYEKON TOKTPUHE
IPaBOBAsi IPUPOJIA ACTPEHTA SBJISETCA AKTyalbHOM TEMOM, KOTOpas BbI3bIBACT JOCTA-
TOYHOE KOJMYECTBO BOMPOCOB. HEKOTOpBIE aBTOPBI CUMTAIOT ACTPEHT HEKOM Pa3Ho-
BHJIHOCTEIO CyieOHOro mrpadaZ, uro sSBIgeTcsS B KOPHE HE BEPHBIM. B 3aKoHOIATEb-
CTBE€ YCTAHOBJICHO, YTO ACTPEHT MOKET ObITh Ha3HAYEH TOJIBKO M0 3asiBIICHUIO UCTIIA,
YTO YK€ OTIMYAET OT mTpada, KOTOPhIM Ha3HAYaeTCs TOJIBKO cyaoM. [lomumo 3Toro,
dbyHkuuen mrpada sBIseTCA 3amuTa MyOJIMYHOTO HHTEpeca TOCy1apcTBa, a aCTPEHT
B CBOIO OU€pE/lb 3AIIMIIACT YACTHBIE UHTEPECHl — UHTEPECHI UCTILIA.

3akoHOAaTENb, IPU KOHCTPYUPOBAHUKM HOPMBI O 3aIIUTE MPaB KPEIAUTOPOB, CAE-
JIaJl OTCBUIKY K HOpME, OITPEAEISAIOIIEH, YTO TaKOe HeycToMKa. M3 3Toro Moxem npea-
MOJIOKUTh, YTO 3aKOHOJATENb OTOXK/IECTBISIET MOHITHUE ACTPEHTA U HEYCTOWKHU. Bep-
xoBHBIN Cya B noctanoByieHud Ne 7 ot 24.03.2016 Ha3bIBaeT acTpeHT Cy1eOHOM He-
YCTOUKOM.

MHorue ydeHble BBIPaXKalOT COMHEHHE B 11€71€COO00Pa3HOCTH TAaKOro IMOJXO0Ja,
yKa3biBasi HA OOBEKTUBHYIO PA3HUIY MEXKIY KOHCTPYKIMSAMH aCTPEHTa U Kaccuye-
ckoil HeycTouku. Tak, mo mHeHutro B.B. ButpsHCKOro, coBepmeHHO HEYMECTHOM
npencrasisgercs cebuika Ha cT. 330 I'K PO, conepixalyro onpeaeaeHue MoHATHS He-
YCTOWKH, KOTOPask K aCTPEHTY HE UMEET HUKAKOTO OTHOIIICHUS U HE MOXKET 3aMEHUTh
co00if ero aeranbHOe PeryIupoBanue, oTcyTeTByomee B 11. 1 c1. 308.3 'K P®3,

CTOUT OTMETUTH, YTO UHCTUTYT ACTPEHTA U HEYCTOMKHU XOTh U SIBIISIFOTCS JI0CTA-
TOYHO CXOKHMH, HO BCE-TAKH MbI OOJIbIIIE CKIIOHSEMCS K TOMY, YTO aCTPEHT HE SIBJIS-
€TCs IO CBOEHM MPUPOJE HEYCTOMKOM, TaK KAK, BO-TIEPBBIX, OCHOBAHUEM ISl B3bICKa-
HUSI HEYCTOMKHU SIBIISIETCS 3aKOH WJIM JIOTOBOP, YTO IPSIMO YKa3aHO B 3aKOHE, a OCHO-
BaHMEM B3bICKAHUS aCTPEHTA ABJISIETCS CyIcOHOE PeIlIeHNE; a BO-BTOPBIX, pa3Mep acT-
pEHTa OTAAETCS Ha PEUICHHUE CYAbU, a pa3MEp HEYCTOMKHU OMPEACIACTCS CYIO0M WU
noroBopom. CunuraeM, 4YTO 3TH JBA UHCTUTYTA XOTS U UMEIOT CXOXKUE MPU3HAKU, HO
SIBJISIFOTCS pa3JIMYHBIMU.

! Pemenne Ap6urpaxnoro cyma Uysamickoii Pecny6muku — Uysammm ot 14.07.2015 mo nemy
Ne A79-2162/2015.

2 Ocranmna E. A., Tapanasos, P. A. TIpo6ieMbl ¥ MepCHeKTHBE PeleNuy WHCTUTYTA acTpPIHTA
(astreinte) poccuiickoii mpaBoBoii cucremoii // Bectauk BAC P®. 2013. Ne 6. C. 118-129.
SButpsacknii B. B. Peppoma pOCCHICKOTO TPaKIaHCKOTO 3aKOHOJATENHCTBA: TTPOMEKYTOUHbIE
uroru. M: Cratyrt, 2016. C. 300.
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ACTpEHT SIBJISIETCS] HOBBIM HHCTUTYTOM JIJI1 POCCUMCKOTO 3aKOHO1aTeNIbCTBA, KO-
TOPBIM Ha JAHHBII MOMEHT BBI3BIBAET OOJBIIOE KOJMUYECTBO CIIOPHBIX BOIPOCOB, KaK
MPAaKTUYECKHUX, CBSI3aHHBIX C NPOOJEMOW NPaBOBOrO PEryJIUPOBAHMS, HAIPUMED,
ONpENENICHUE pa3Mepa acTPEHTa, KOTOPbIE Mbl PaCCMOTPENIH, TaK M MPAKTHYECKHUX,
HaIpUMep, MpaBoBasi IPUPOJIA TAaHHOTO UHCTUTYTA. B cy1eOHOM MpakTHKe IpUCykKe-
HUE K HCIIOJIHEHHMIO OOSI3aHHOCTH B HaType SBJISIETCS OJIHUM U3 BOCTPEOOBAaHHBIX
Y UHTEPEC K 3TOMY CIOCO0Y 3aIUThl BBI3BaH BO3MOXXHOCTh 00ECIIEYUTh UCIIOJIHEHNE
00s13aTeNbCTBA aCTPEHTOM. BpIpakeHHne 3TOro crocoda 3aliuThl, OCYIIECTBICHHOE
BIIEPBBIE B POCCUIICKOM ITPaBOMNOPSAIKE B KOHKPETHOW HOpME 0011IeH yacTh 00g3aTeNb-
CTBEHHOTO IpaBa, UMEET HECOMHEHHOE TMOJIOKUTEIbHOE 3HAUCHHE.

KOMIIEHCAIIUA MOPAJIBHOI'O BPEJIA

A.U. Keuuna, cmyoenm
Jlanvresocmounwiii opuoudeckuil uncmumym (gunuarn)
Ynusepcumema npoxypamypul Poccuiickoii @edepayuu

Hayunbutii pykogooumes

Axosenko E.B., kanouoam ropuouueckux Hayk
Jlanbresocmounwiil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

B I'paxxnanckom koaekce PO (nanee — 'K PD)crnocoObl 3a1MThl TpaXaaHCKUX
IpaB 3akKperyieHbl B ¢T. 12. JlaHHAs cTaThs 3aKpeIuIsieT TOUYHBIN MepeyYeHb CIIOCOOOB
3alUTHI MPaB, K YUCITY KOTOPBIX OTHOCSTCS MPU3HAHUE TTPaBa; BOCCTAHOBIICHUE 1OJIO-
YKE€HUsI, CYIIIECTBOBABIIIETO JI0 HAPYIIIEHUS IIPaBa, U MPECCYEHHE NCHCTBHUM, HAPYILIAKO-
KX MPaBO WIHA CO3JAIOIINX YTPO3Yy €ro HApyUIECHHUS; MPU3HAHUE OCTIOPUMOM CIECIKU
HEJICCTBUTEILHON U MPUMEHEHUE TTOCIEACTBUN €€ HEJIEUCTBUTEILHOCTH, IPUMEHE-
HUE MOCJICICTBUN HEJEUCTBUTEILHOCTH HAUTOKHOM CIECIIKU; IPU3HAHUE HEJEUCTBU-
TEJBHBIM pelIeHUsT cOOpaHus; NMPU3HAHUE HENEHCTBUTEIHLHBIM aKTa TOCYJapCTBEH-
HOT'0 OpraHa WK OpraHa MECTHOT'O CaMOYITPaBJICHUS; caMO3aluTa [IpaBa; MPUCYKIe-
HUE K WUCIIOJTHEHUIO O0S3aHHOCTU B HAType; BO3MEIICHUE YOBITKOB; B3bICKAaHHUE HE-
YCTOWKH; KOMIIEHCAIIASI MOPAJIBHOTO BpE/a; MPEKPaAIICHUE WM U3MEHEHUE MPaBOOT-
HOILICHUS; HENPUMEHEHHUE CYJOM aKTa rOCyJAapCTBEHHOIO OpraHa WJIM OpraHa MecCT-
HOT'0 CaMOYIIPaBJIEHU, IPOTUBOPEYALIETO 3aKOHY.
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I'K P® nomyckaeTcsi, TOMUMO BBILIENEPEUUCIECHHBIX CIIOCOOOB 3aIUThI IPaXK-
JAHCKHUX IpaB, IPUMEHEHUE M MHBIX CIIOCOOOB, MPEyCMOTPEHHBIX 3aKOHOM. boiee
MoJIPpOOHO CTOUT OCTAHOBUTHCS Ha HamOOJee YacTO BCTPEYaAIoUIEeMCs B CyAeOHOM
MIPaKTHUKE CO0CO0E — KOMIIEHCALIMA MOPAJIBHOTO BPEa.

HNHCTUTYT BO3MENIEHNI MOPAIIBHOTO BPEAA B POCCUMCKON ITPABOBOM CUCTEME I10-
SIBWJICSI OTHOCUTEJIBHO HEJJABHO, B CBSA3M C YEM OH €lIe UMEET MHOKECTBO TEOpETUYE-
CKHUX M IMpPaKTUYECKUX HeAOoCTaTKoB. Bompoc 00 ompezaeneHuu pasmepa JEHEKHOU
KOMIIEHCAIIUX 3a IPUYMHEHHBII MOPaJIbHBIN Bpe]l BCEr1a BBI3bIBAET OYPHYIO AUCKYC-
CHUIO CPEAM YUEHBIX U padOTAIOIIUX HA MPAKTUKE IOPUCTOB.

Pa3BepHyTOE ompeneneHue TEpMHUHA COAEPKUTCA B MOcTaHOBIeHUU [lnenyma
BepxoBHoro Cyna P® ot 15.11.2022 Ne 33 «O npakTuke MpUMEHEHUs CyJaMu HOPM
0 KOMIIEHCAllui MOpaJbHOTO Bpeaa». [log MopalibHBIM BpeoM MOHUMAIOTCS HpPaB-
CTBEHHbIEC WM (PU3UUECKHE CTpaJaHUsl, IPUUMHEHHbIE IeHCTBUAMU (Oe31eiCTBUEM),
MOCATAOLIMMU HA IPUHAJICKAIINE TPAKIAHUHY OT POKJICHUS WIH B CUILy 3aKOHA He-
MaTepuajbHble OJlara WM HapylIAOUMMHU €ro JIMYHbIE HEMMYIECTBEHHBIE IpaBa
(HarpuMep, )KU3Hb, 3I0POBBE, TOCTOMHCTBO JIMYHOCTH, CBOOOY, TMUHYIO HEIPUKOCHO-
BEHHOCTb, HEIPUKOCHOBEHHOCTh YACTHOM JKW3HU, JTUYHYIO U CEMEUHYIO TalHY, 4€CTh
1 100po€e nMs, TallHy MEPENUCKHU, TEIEPOHHBIX IEPETOBOPOB, TOUYTOBBIX OTIIPABIICHUH,
TenerpapHbIX U UHBIX COOOLIEHU, HETPUKOCHOBEHHOCTb JKUJIMILA U T.I1.), TMOO Hapy-
IIAIOIIUMHI MMYIIECTBEHHBIE IPaBa rpaxaanuHa’.

OTmeTHM, 4TO 32 KOMIIEHCAIMEN MOpaIbHOIO Bpea MOKET 00paTUTHCS TOJIBKO
rpaX<IaHH, OpTaHM3alliy 3a JaHHOM KoMIleHcanueil oopamiarbes He MoryT. Kommen-
cauusi MOPaJIbHOTO BpEJla HaCTyIaeT B TOM Cllydae, Korja IpaXJIaHuH IIOHEC UMEHHO
HPaBCTBEHHbIE WU (PU3UUECKUE CTpaJaHus. B ciydyae npuymHEeHus: rpakJaHuHy MO-
panbHOTO Bpeaa JeHCTBUSMU, HAPYIIAIOIMMU €T0 JIMYHbIE HEUMYIIIECTBEHHBIE TIPABA,
CyZl MOKET 00513aTh HapyIIUTENSI KOMIIEHCUPOBATh BPEJ B ICHEKHOU (opMme.

ITpoussens ananus cr. 151 u 1101 I'K P® MOXHO BBIIEIUTH OCHOBHBIE KPHUTE-
pHUH, Ha KOTOPBIE OIUPAETCS CY[ IIPU ONIPEIEICHNH pa3Mepa ICHE)KHON KOMIIEHCAIUH.
B sToM ciiyuae cyn OepeT BO BHUMaHHE XapakTep (pU3N4eCKUX U HpaBCTBEHHBIX CTpa-
JaHWH, KOTOPBIM OIIECHUBAETCS C Y4€TOM (PAaKTUYECKUX OOCTOSITENIbCTB U UHAUBHULY-
aJNbHBIX 0COOCHHOCTEN MOTEPNEBILIETO; CTENEHb BUHBI TPUUYUHUTENS Bpea B CiIyvasx,
KOI/la BUHA SIBJIIETCS OCHOBAHMEM BO3MELIEHUS Bpela; TPeOOBaHMS Pa3yMHOCTU
Y CIIPaBEIJIMBOCTH.

Ho cTout noHumarh, 4T0 KOMIIEHCALIMSI MOPAIBHOTO Bpela He MoJfaeTcsl TOY-
HOMY JICHE)KHOMY ITO/ICUETY, OHA HE MOYXKET B IIOJIHOM MEpE BO3MECTUTh TPUUHHEHHBIE
¢buznyecKoMy JIMIly HPaBCTBEHHbIE U (UJTH) GU3HYECKUE CTPalaHus, a IpU3BaHa JIUIIb

! O npakTHKe IpEMeHeHNs CyIaMu HOPM O KOMIIEHCAIIMH MOPAILHOTO Bpesia: mocTaHoBnenue Ine-
Hyma Bepxosroro Cyna P® ot 15.11.2022 Ne 33 // CIIC KoncynsrantlLmtoc.
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MAaKCUMAJIbHO BO3MOYKHO KOMIIEHCHUPOBATh MOCJIEACTBUS, TOHECEHHBIX JaHHBIMHU JIH-
[[aMU HPABCTBEHHBIX U (PUBUYECKUX CTpalaHUM.

Ha npakTtrke MOXXHO 3aMETUTh, YTO KPUTEPUH ONPEIEICHHS] MOPAIBHOTO Bpeaa
HEJO0CTAaTOYHO TMOJIHOIICHHBIE, Pa3MbIThIE, HE TIO3BOJISIOT CHOPMUPOBATH MPEICTaBIIC-
HHE 0 pasMepe KomreHncanuu®. M3-3a 5Toro HabIIOJAaeTCs MOIHOE CyIEHCKOE yCMOT-
pEeHuE B TaKMX BONPOCAX, & 3TO YXKE BJICUYET 3a COOOW OTCYTCTBUE €AMHOU CY/IeOHOM
MPaKTUKH, HA KOTOPYIO MOTJIM Obl OMUPATHCS CYJIbU, MOKHO 3aMETUTh, UTO Cy/ieOHast
IIpakTHKa OTJInYaeTcs gaxe rmo cyorekraM Poccutickoit @enepannu. Hu dhenepanpnoe
3aKOHOJAaTeNbCTBO, HU BepxoBHbIil Cyn PO B cBOMX MOCTaHOBJIEHUSAX HE YCTAaHOBUII
€IVHYI0 METOAMKY pacyera pa3Mepa MPUCYKIAEMOM CyIOM KomIieHcauuu. [IpuH-
LAIIBI PA3YMHOCTH U CIPAaBEIJIMBOCTH IIOHMMAIOTCS KAXKIBIM II0-pa3HOMY, Ha Ipak-
THKE YaCTO BO3HHMKAIOT CUTYyallMt, KOT/IAa 110 CXOKUM JI€JaM CyJIbH BBICUMTHIBAIOT a0-
COJIIOTHO pa3Hble pa3Mepbl KOMIIEHCAlMM MOpajbHOro Bpeda. [Ipu takoit mpobiieme
BO3HUKAIOT BOIIPOCHL: OT YEr0 CTOUT OTTAJIIKUBATHCS IIPU pacyeTe pa3Mepa KOMIICHCa-
uu? CTouT Jin OpaTh BO BHUMaHUE MaTepUaJIbHOE MOJI0’KeHNE BUHOBHOTO jinia? He-
KOTOpBIE yUEHBIE IpeasaraloT MCIOJb30BaTh ClelMaIbHble (OPMYJIbI ISl pacuera
pa3mepa MaTepUalbHOTO BPEAQA, a 3aTEM YXKE, IPHU BBIABICHUM MUHAMYMA BBIIUIATHI,
WHJUBUTyJIU3UPOBATH €€ pa3Mep C YUETOM KOHKPETHBIX 0O0cTosTenbeTB. [Ipeanara-
€TCSl U B TE€YEHUE HECKOJIBKUX JIET CPOPMUPOBATH €AUHYIO CYJEOHYIO MPAKTUKY, 103~
BOJISIFOILYIO CYJIbIM 00Jiee 0JHOOOpa3HO MOAXOAUTH K 3TOMY BOMIPOCY.

JIMCKyCCHIO BBI3BIBAET M (hopMa KOMITEHCalu MopansHoro Bpena?. [Tynkrl cr. 1101
'K P® npenycmarprBaeT HCKIIOUUTENBHO JICHEXKHYIO (POPMY KOMIIEHCAILMHA MOPAJILHOTO
Bpeda. DTO MpeACTaBIsieTCsl HEOOOCHOBAaHHBIM. VMHCTUTYT BO3MEIIEHHS MOPAJILHOTO
BpE/Ia B IEPBYIO OUEPEIb HOCUT KOMITEHCAILIMOHHBIN Xapakrep. Henp3s monmHOoCThIO BO3Me-
CTUTh MOPAJILHBIN BPEJ, HO MOXHO CIJIaUTh MPUYUHEHHBIE CTPAJAaHUs U OOJIErYUTh TS-
HKEJIOE TICUXOJIOTHYECKOE COCTOSIHUE TPaXKIaHNHA. bBIBAIOT CUTYyalH, KOT1a BO3MELICHHE
MOPaJIBHOTO Bpe/ia MOCPEACTBOM HEIEHEXKHOM (hopMbI ObLITO ObI 60JIeE YMECTHO.

IIpn paccMoTpeHMM A€l O KOMIIEHCAllMd MOPAJIBHOIO BPENA YacTO BO3ZHUKAIOT
TPYAHOCTH BO BpeMs J0Ka3blBaHUs. BeTpeuatoTess HemoOpOCOBECTHBIE UCTIIBI, & TAKKe
WCTILBI, KOTOPBIE NIPEYBEIMYMBAIOT CTEIIEHb IPUYMHEHHOIO UM Bpea. beIBaroT cirydau,
KOI'JIa UCTLBI MTO/IAt0T UCKHU B CYJ O KOMIIEHCAIIMH MOPAJIbHOTO Bpea, YTOObl HEOCHOBA-
TEJIBHO 000TraTUThCS, IPU 3TOM, HE UCIIBITHIBAS PEATIbHBIX (DU3MUECKUX M HPABCTBEHHBIX
crpaganuil. Cyibsi TOJDKEH MPAaBUIILHO ONPEAETUTh ITyOuHYy (PU3HMUECKUX U HPABCTBEH-
HBIX CTPaJaHUM, MPOU3BECTU FOPUIUYECKYIO OLEHKY. J{J1sl MpaBuIIbHOM KBaTU(pUKAIIH
NPUYMHEHHBIX CTPaJlaHUi U TOCIEAYIOIIEro MPUMEHEHHsS Takoro Crocoda 3aluThl

! Crimpuonosa H. A. TIpo6ieMs! onpesieieHns pa3Mepa KOMIIEHCAIIMH MOpaibHOTo Bpena // Hayu-
HbIH opmar. 2019. Ne 3 (3).

2 Cobauku A. C. HexoTopsle mpoOieMsl KOMIIEHcaun MopanbHoro Bpena / StudNet. 2020. Ne 8.
C.18.
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IpakKIaHCKUX TpaB MOTEPIEBIIEro Kak KOMIEHCAIUS MOPaJIbHOTO Bpeia, He00X0IMMO
y4acThe B PacCMOTPEHHE Jena dKcnepra-ncuxonoral. On momoran Ovl cymy Gonee ne-
TaJIbHO ONPEJETIUTH SMOLMOHATIBHOE COCTOSIHIE MOTEPIIEBILIET0, YTO TOCIIOCOOCTBOBAIO
OIIPEEIEHHIO IPAaBUIILHOTO pa3Mepa KOMIIEHCAIMU MOPaJIbHOTO Bpe/ia.

Taxum 06pa3om, MOKHO clieJaTh BHIBOJA O TOM, YTO HHCTUTYT KOMIIEHCAI[MH MO-
paILHOTO Bpe/ia elle He MOXKET B TIOJTHOM 00bEeMe BBIMOIHATH BO3JIOKEHHBIE HA HETO
¢yukuuu. [Ipobiema onpeneneHus pasMepa KOMICHCAUH MOPAIBHOTO Bpe/a OCTa-
eTcs OTKpBITON. il TMpaBONpPUMEHUTENS HEOOXOAMMO YCTaHOBUTH KOHKPETHBIC
Y YETKUE OPUEHTHUPBI U IIPEEIIbl, OCTaBIISIsI BMECTE C TEM, HEKYI0 CBOOOTY AJIs cyAe0-
HOTO YCMOTpEHHUS. AOCTPaKTHOCTh KPUTEPUEB OMpEEICHHUS pa3Mepa MOPajJbHOrO
BpE/a, HATMYKE TOJIBKO JCHEKHOU (OpMbI KOMIIECHCAIINU, OTCYTCTBUE €IUHON MpaK-
TUKH, TPYAHOCTH JTI0Ka3bIBAaHUS — BCE 3TO CYIIECTBYIOIIUE MPOOIEMBI B ICHCTBUTEIb-
HOCTU. VI3MEeHEeHHEe CYIECTBYIOIIUX MTPAaBOBBIX HOPM MO3BOJUT CAENATh JaHHBIA HH-
CTUTYT 00JI€€ yCITICIIHBIM.

OCOBEHHOCTH MPABOBOT'O PET'YJIMPOBAHUS
3AKJIOYEHUS BPAKA C ”THOCTPAHHBIM
TPAXKJIAHUHOM (TPAKIAHKOI)

IL.U. Kypnac, cmyoenm
Jlanvnesocmounwiii opuoudeckui uncmumym (gunuarn)
Ynusepcumema npoxypamypol Poccuiickoui @edepayuu

Hayunuwiii pykogooumes

Bacunveea A.B.

Jlanvnesocmounwiii opuoudeckull uncmumym (guauan)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

B coBpeMeHHBIX peayvsx, B IepHoI Ti00aan3aiuy, O0IbIIeH MOOHIBHOCTH JIFO-
Niei, BOSHUKHOBEHUS BCE 00JIee Pa3BUTBIX CHCTEM M CIIOCOOOB OOIIICHUSI Pa3HBIX JIFOJICH,
YCIIOKHEHHSI MeKHAITMOHATILHBIX OTHOIICHUH U JPYTHX (PaKTOPOB OCTPHIM CTAHOBUTCS
BOIIPOC O 3aKIIFOYEHUW Opaka ¢ MHOCTPAHHBIM TpaXTaHWHOM. JIFOIM, BCTyMaroIiue

! Toruaposa O.B. UHCTHTYT KOMITEHCAIIMHE MOPATLHOTO BPea: MPOOIEMBI U TIEPCIIeKTHBEI PA3BUTHS //
Bectauk Hayku. 2021. Ne 5 (38). C. 50-55.
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B OTHOULIEHHUS C TPaXIAHMHOM JPYTrOro rocyaapcTBa, CTAJIKHBAIOTCA C BOIPOCAMM:
B KaKOM I'OCY/IapCTBE CTOUT 3AKJIFOUNTH OpaK, KAKMM 3aKOHOAATEIBCTBOM OH OyJIET pe-
IJIAMEHTUPOBAThCS, KAKHE YCIOBHS HY/KHO COOJIOCTH ISl PETHCTPALMHU U ApyTHe’,

Kacaemo Opaka Ha Tepputropun Poccun Bce OTHOCHTENBHO MPOCTO: BOIIPOC UC-
YyeprbIBarolle periameHTupoBat cT. 156 Cemeitnoro koaekca PO (nanee — CK PD).
CornacHo HeMy, ¢opMa U MOPSAOK 3aKiIOUeHHs Opaka Ha TeppuTopun Poccuu omnpe-
JEJSIFOTCS. POCCUNUCKUM 3aKOHOJATEIBLCTBOM, €CJIM XOTSI Obl OJIMH U3 CYNIPYTOB UMEET
pOCCHIiCKOE TPa)XJAaHCTBO, @ K 3aKJIIOYAIONUM Opak MHOCTPAHIAM MPUMEHSIOTCS
HOPMBI 3aKOHOJIaTEIbCTBA TOW CTPAHbI, TPAKIaHaMU KOTOPOM OHM sBJIsiroTCA. Ho, He-
CMOTPS Ha KaXXYIIYIOCS POCTOTY BOIIPOCA, BCE K€ CYLIECTBYET MHOXKECTBO HIOAHCOB,
a Takxke mpooJsiem.

Ha naHHbBIII MOMEHT UMEETCsl TOCTaTOYHO OOJIBIIOE KOJIMYECTBO MEXKITYHAPOIHBIX
JIOTOBOPOB U cornamieHuil, Hanpumep Konsennus o 3akimoyenuu 6pakoB 1978 1., Mun-
ckast koHdepeniust CHI™ «O mpaBoBoii MOMOIIM U IPABOBBIX OTHOIIEHHSIX IO TPaXk/1aH-
CKAM, CEMEWHBIM M YTOJOBHBIM Jnenam» 1993 1. u oTHOcsammiics k Hel IIpoTtokoB
1997 ., KoHBeHIus 0 coriacuy Ha BCTyIUIEHHE B Opak, OpauHOM BO3pacTe U perucrpa-
1 Opaka 1962 r. u unsie. HecMoTpst Ha X MHOT00Opasue, T0KyMeHTa, IeUCTBUE KOTO-
pOro pacnpocTpaHsieTcss Ha OOJblIee KOJIUYECTBO FOCYIApPCTB, MO-NPEXKHEMY HE CyIIIe-
ctByeT. Ho MMeroTcst OTAebHBIE JOTOBOPHI O IPABOBOW MOMOILH, KOTOPbIE ObUIH 3aKIIIO-
uensl CCCP uim yxe Poccniickoii Menepanyeii ¢ OTIeIbHBIMU TOCYJapCTBAMUZ, HAIPH-
Mep aoroBop PD u Azepbaiimxanckoi PecryOmuku o nmpaBoBOil MOMOIIM U MPABOBBIX
OTHONIICHMSIX TI0 TPaXJIAHCKUM, CEMEUHBIM M YTOJIOBHBIM JieiaMm 1992 r., loroBop PD
u Erunra 1997 r. u noroBop o mpaBoBoii omonm P® u Pecrnybnuku Keipreizcran
1992 r. Takue AOroBOpbI pacCMaTPUBAIOT OCOOCHHOCTH U MPOLIEAYPHbIE MOMEHTHI 3a-
KtoyeHus: OpaxoB. CyllecTBYIOIEE MHOTOOOpa3ue MOAXOJI0B U OTIMYHUNA MOPOKAAET
CJIO’KHOCTH JIJIS1 JIIOJIEH B ONpeEeTICHUH PAaBUIIBHOTO MOPSIJIKA 3aKITI0YEHUs Opaka.

Bce npobGriiemHbIe acmeKThl 3aKIIOUEHHsS] OpakoB MEXAy rpaxknaHamu Poccuu
Y MHOCTPAHHBIMU TPaXJIaHAMH B 00IIIEM MOXHO OOBEIMHUTD B €JIUHYIO — OTCYTCTBHE
€IMHOTO aKTa, KOTOPbIN Obl HAMOOJIEE TMOJTHO U CYIIECTBEHHO PETYIMPOBAI 3aKIH0Ye-
HUE Takux OpakoB. [[pydarHamMu €ero OTCYTCTBHSI MOKHO Ha3BaTh HAJTMYME BCE TEX K
HallMOHAIBHBIX OCOOCHHOCTEW M BBUIY WX MHOXKECTBA HEBO3MOXKHO MPUBECTU BCE
K «EJIMHOMY 3HAMEHATENIO» ¥ IPUHATH MEXKTyHAPOIHBIHA JOKYMEHT".

! o6pweimun A. M., Karapckas JI. B. OcHOBHBIE BOHPOCH! 3aK/IIOYEHHs] Opaka ¢ MHOCTPAHHBIMH
rpaxaanamu // Bectauk Hayku. 2021. Ne 4 (37). C. 119.

2 TloptHosa E. B., Illernosa 1. JI. [Tpo6aeMHble acHeKThI 3aKII0UeHHs GPAKOB MEXKILY IPakIaHAMU
Poccutiickoit @enepannu 1 vHOCTpaHHBIMH Tpakaanamu // Hayka. O6mectBo. ['ocynapctso. 2019.
Ne 7 (25). C. 144.

3 Crpurynosa JI. I1., Dpuamsumy H. J]. AKTyanbHbIe TpOGIEMBI 3aKITIOUEHHS Opaka ¢ HHOCTPAHHBIM
rpaxaanuHoM // I'ocynapctBenHas ciyx6a u kaapsl. 2021. Ne 1. C. 61.
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CTOouT OTMETUTH, UTO JAHHBIN BOIIPOC OCJIOKHEH OTCYTCTBUEM E€IMHOTO MOAX0Aa
K HOHATHIO Opaka. UTo Takoe Opak, yuuThIBasi HAHMOHAJIBHBIE U 3aKOHOJATENIbHBIE OCO-
6ennoctn? Anamusupys CK PO MoxxHO cka3aTh, UTO Opak 3TO «IOpUIUYEcKu 0popM-
JICHHBIH, CBOOOIHBIN, JOOPOBOJIBHBIN COI03 MY>KUYMHBI U KEHIIIUHBI, HAIIPABJICHHBIN Ha
CO3/IaHUE CEMBY H TTOPOKIAFOIIMI I HUX B3aUMHBIE IPaBa U 00S3aHHOCTIN .

B Poccun, cornacHo crarbe 13 CK P®, Opaunblii Bo3pacT ycTaHaBIMBAECTCS B
18 ner, a cT. 14 periaamMeHTHpPYET OOCTOSATENbCTBA, MPEMSATCTBYIOIIME 3AKITIOUYECHUIO
Opaka: eciii OJTHO U3 JIUII Y>K€ COCTOUT B Opake, eciiu Opayyromuyecs sSBISIOTCS OIu3-
KUMU POJICTBEHHUKAMU, YCHIHOBUTEISIMUA U YCHIHOBJICHHBIMH, & TAKXKE €CJIH XOTS Obl
OJTHO JIUIIO TIPU3HAHO CYJIOM HeeecrnocoOHbIM. OTHAKO HE BO BCEX FOCYIapCTBAX, BO3-
BpaILasiCh K OIPEICICHUI0 OpaKa, CXOXKHUI MOIX0/1, HarpuMep Opak, MOKET paccMaTpu-
BaTbCS KaK OJHOIIOJIBIM COXO3, UJIN MOJUTaMHBIN, ¢ JIMIIaMU, HE JJOCTUTIIUMU U 14 JeT,
COKUTEJBCTBO WJIM 1IEPKOBHBIN Opak. V3 3Toro MoxHO onpeeuTh, 4TO TOMUMO Tpo-
LI TypHBIX OCOOEHHOCTEH CYLIECTBYIOT M PA3lIMuis B OCHOBAX 3aK/IIOUEHMs OpaKa’.

Kak onvH 13 npuMepoB MOKHO MPUBECTH HAIMYUE PAa3IMYHBIX GopM Opaka B 3a-
pyOexHbIX cTpaHax: rpaxnanckas (OPI', ®panmus); penurnosnas (M3pawmns, Upax);
anbrepHatuBHas (BenukoOputanus, Mcnanus); cmemannas (ctpanbl JlatuHckol Ame-
puxn).® Tak sxe UIMEIOTCS BUIBL: OPAK, COKUTENLCTBO U IIAPTHEPCTBO.

B cBsi3U ¢ CyI11€CTBEHHBIMU PA3IMYUSIMU B IOHATUH Opaka BOSHUKAET CJICTYIOLIUN
BONpOC: Oy/IeT JIM MPU3HAH 3aKIIIOUYEHHBIN 3arpaHulieil Opak, KOTOPBIM MTPOTUBOPEUUT
Hopmam CK P®? Hecmotps Ha nipsimoe ykazanue B Konctutynuu PO Ha TO, uTo Opak,
HaIpuMep, SIBISIETCS COI030M MY KYHMHBI U KEHIIUHBI, HEKOTOPBIM I'PAKIaHAMH BCE K€
YAABAJIOCh 3aKJIFOUYUTh OJIHOTMOJIBIN Opak ¢ HHOCTPAHHBIMU TPaXIaHUHOM Ha TEPPUTO-
pHUU €ro rocyapcTBa, a mocie Jaxe J0OUThCS €ro Npu3HaHus Ha TeppuTopun Poccuii-
ckoit denepannu U peaaru3oBaTh HEKOTOPBIE U3 MPaB, UCTEKAIOUIUX U3 3TOTO.

Cxo0xuil Ka3zyc MopoKaaeT npodiieMa MpeaocTaBiIeHus: JOKYMEHTOB, YJIOCTOBe-
PAIOIIMX JTUYHOCTh MHOCTpaHUa. MHor1a Takue JOKYMEHTHI MOTYT HE COJIEpkKaTh 3a-
MYMCH O HAJIMYUU WHOTO Opaka, 4To B MOCJEACTBUU MOXET MPUBECTH K 3aKIIOUYEHUIO
napyroro Opaka, WJIM HalpuMep TO, YTO Ha OpavdyroNMXCcs WHOCTPAHIIEB HE PACIpo-
CTpaHsieTcsi TpeOOBaHUE O JOCTIKEHUU 18 JIeT, TOCTATOYHO JOCTHUKEHUE TOTO BO3-
PacTHOro Mopora, KOTOPbI YCTaHOBJIEH 3aKOHOAATEILCTBOM €r0 rOCY1apCTBa.

! Cemeitnrrit kogexce Poccuiickoit Denepamun: deaep. 3akoH ot 29.12.1995 Ne 223-®3 // CTIC Kon-
cynbTanTl Iroc.

2 Kypymumesa D. Y. KonausHoHHbIe BOIPOCH B 00J1aCTH CeMEHHOTo TpaBa // AKTyajlbHEIE PO-
0J1IeMbl TYMaHUTapHBIX U €CTeCTBEHHbIX HayK. 2016. Ne 2 (6). C. 52.

8 Mpouesckwuii B. A. TIpo61eMbl IPaBOBOTO PEryTHPOBAHHUS YCIOBHIT BCTYILIEHHS B 6pakK B 3apyOesk-
HBIX cTpaHax // Yuensle 3anucku KpsiMckoro ¢enepanbHoro yuusepcurera umenu B. U. Bepuan-
ckoro. FOpunuueckue Hayku. 2022. Ne 8 (3). C. 250.


https://cyberleninka.ru/journal/n/uchenye-zapiski-krymskogo-federalnogo-universiteta-imeni-v-i-vernadskogo-yuridicheskie-nauki
https://cyberleninka.ru/journal/n/uchenye-zapiski-krymskogo-federalnogo-universiteta-imeni-v-i-vernadskogo-yuridicheskie-nauki
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[TonBOAs UTOTM BBILIECKA3aHHOMY, XOUETCSl OTMETUTh HAJIMUUE Hanbosiee 00Jb-
LIEro Kpyra npo0JieM, 4eM yKa3aHo B JaHHOU CTAThe: Jeranu3alus JOKyMEHTOB, 10-
TBEP>KIAIOIIUX 3aKIIIOYEHUE Opaka 3a pyOekoM, BOIIPOCH! PaCTOPKEeHUs Opaka, IpH-
oOpeTeHus rpaKJaHCTBa APYTHM CYIIPYTrOM H JIp.

BAHKPOTCTBO ®U3NYECKHUX JIUILL:
HHPOBJIEMbI U TEHAEHIIUHU
INPABOBOI'O PEI'YJIUPOBAHUA

A.JO. Jlynesa, cmyoenm
Braousocmoxckuti cocyoapcmeenHulll yHU8epcumem

Hayunwtit pykoeooumens
Bpouckasa M. B., kanouoam wpuoudeckux HayK, 00U4eHm
Braousocmoxckuil cocyoapcmeennwiil yHusepcumem

[IpobGyiema mpaBOBOrO peryJupoBaHusi OAHKPOTCTBA (PUBHUECKUX JIMI] SBISETCS
aKTyaJIbHOW B COBPEMEHHOI 3KOHOMUYECKOU cutyannu. C poCcTOM YPOBHS KU3HU U
JOCTYITHOCTH KPEIUTOB MHOTHE Tpa)kJAaHe CTAJIKUBAIOTCA C TPYAHOCTSIMU B BBITLIATE
JI0JITOB U MOTYT OKa3aTbCs B COCTOSIHMM OAHKPOTCTBa. B 3TOM cirydae Ba)KHO UMETh
3aKOHOJIATEIbHYI0 0a3y, KOTOpasi MO3BOJIMT PEIIaTh MPOOJIEMbI JOJKHUKOB U KPEIaU-
TOPOB, a TaKXKe 00€CIeUnBaTh 3aIIUTY MIPaB U HUHTEPECOB 00EUX CTOPOH.

bankpoTcTBO (PM3HUECKUX JUIL SIBISETCS CII0KHOW U MHOTOTPAaHHOM Mpo0OJIeMOH,
KOTOpasi TpeOyeT pelieHNs He TOJBKO Ha 3aKOHOJATEIbHOM, HO M Ha MPAKTUYECKOM
ypoBHE. BO3HMKAIOT BOIIPOCHI O TOM, KaK 3alIUTUTH MPaBa JOJKHUKOB U KPEAUTOPOB,
KaK 00eCleYnTh COLMAIbHYIO 3alUTy TPaXKJaH B epuoa OaHKPOTCTBA, KaK MPeloT-
BpPaTUTh 3JI0YNIOTPEOIEHUS CO CTOPOHBI TOJKHUKOB U KPETUTOPOB, U KaK 00€CIeUnTh
s PpexTuBHOE (HYHKIIMOHUPOBAHUE CUCTEMBI OAHKPOTCTBA B LIEJIOM.

bankporcTBO duznueckux auil B Poccun — 3T0 FOpUIAYECKHIA TTPOIIecC, KOTOPBIi
oOecrieunBaeT pemieHne sl GU3NIECKUX JIUI, KOTOpble OOPIOTCS C NOJITaMH U HE B
COCTOSIHMH BBITIOJTHUTH CBOU (DMHAHCOBBIE 0053aTeIbCTBA. DTOT MPOLIECC MO3BOJISIET
(U3UYECKUM JIUI[aM TIOTaCUTh CBOU JIOJITH, IMKBUIUPOBATH CBOU AKTUBBI U MOJTYUUTh
HOBBII (PUHAHCOBBIN CTAPT.

K 6aHkpoTCTBY NPUBOAST, KaK MMPABUJIO, CIECIYIOLIUE MPUYUHBL: CyMMa (pUHAH-
COBBIX 0053aTENbCTB MPEBHICHIIA CTOMMOCTh BCET0 MMYILIECTBA; yTpaTa CTaOUIBHOIO
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J10X0/1a; U3MEHEHUE COCTaBa CEMbH; KaOalbHbIE YCIOBUS JOTOBOPOB KPEIUTOBAHUS;
yTpara TPyJ0CHOCOOHOCTH, MHBAJIUAHOCTD; NIEPEPACXOTOBAHUE CPEACTB U IKOHOMHU-
YyecKas HeCTaOUIIbHOCTb.

Buemnue daktopsl: HHQIALMSA U TPOIICHTHBIE CTAaBKU, a TaKKe JIMYHBbIEC (ak-
TOPBI, TAKKE KaK TUI0X0€ (PUHAHCOBOE MJIAHUPOBAHKE U YIIPABJICHHUE JI0JTOM.

Odopmiienne JaHHOTO cTaTyca B JaJIbHEUIIIEM UPEBATO CIACAYIOIIUM — B TEUCHHE
5 et rpakIaHuH JI0JKEH U3BEIIaTh O CBOeM OaHKPOTCTBE MpH 0OpalleHny 32 HOBBIM
KpeauToM J00 3aiiMOM, IpU IPUOOPETEHUH TOBApOB B PACCPOUKY; B TeueHUE 3 JeT
IpaKJaHUH HE BIPABE 3aHUMATh YIPABICHYECKHE TOJPKHOCTH B OPraHU3aLUsIX; Orpa-
HUYEHUE HA GAHKPOTCTBO B IOCIEAYIONIME 5 JIET .,

[Tocneanue n3MeHeHus 3aKOHOATEeNIbCTBA B 0071aCTH OAHKPOTCTBA COJIEHCTBYIOT
coxpaHeHuto Ou3Heca B Poccun u coxpaHeHuto pabounx MecT. BBeileHHOE B 3aKOHO-
JATENbCTBO MOHATHE «MOPATOpUs Ha MOJAAavy 3asBICHUI 0 OaHKPOTCTBE» MOCOAEH-
CTBOBAJIO KOMIIAHUSIM MPEOI0JIETh (PUHAHCOBBIE TPYIHOCTH B HECTAOMIIBHBIN MEpro.
BPEMEHHU U CITOCOOCTBOBAJIO COXPAHEHHIO OM3HECA.

JanHast Mmepa Oblia IPUHSATA B paMKaX aHTUKPU3UCHOW nporpammsl [IpaButens-
cTBa Poccum, HampaBieHHOW Ha MOMOIIb NPEANPUITHIM, MONABLIIUM B CII0XKHOE T10-
noxkeHue B cBsizu ¢ nangemuenn COVID-19.

Moparopuii orpaHUYMBAET TOJIBKO MPaBa KPEAUTOPOB MTO1ABATh B YKA3aHHBIH 11e-
PHOJI UCKH B CYJ O BBEJICHUHU MTPOLIETypbl OaHKpOTCTBA. OJHAKO CaM JOJKHUK COXpa-
HSET 3a COOOM MPaBo MOIaYM TAKOTO 3asIBJIEHUS O COOCTBEHHOM OaHKpPOTCTBE B CY/I.

Mepbl, KOTOpBIE JIFOAX MOTYT NPEAIPHUHSITH, YTOOBI U30€xkaTh OAHKPOTCTBA - pa3-
paboTka OroJKeTa, Co3/laHue pe3epBHOTO hOHIA B 0OpalIeHue 3a TpodecCroHaTbHON
(bUHAHCOBOM KOHCYJIbTALIUCH.

C cents6ps 2020 r. 3aKkoHOAATENb PEUIMI aJalTUPOBATh JOCTYI (U3HUECKUX
JUIl K OAaHKPOTCTBY M BBEJI BHECYACOHYIO MPOLEIYPY, KOTOpask MPOXOAUT MOCPeI-
CTBOM OOpalleHusl Tpa)k1aHnHa B MHOTO()YHKLIHMOHAJIBHBIM LEHTP MpPEeIOCTaBICHUS
rocygapctBeHHbIX ycayr (M®II). OgHako He BCAKUN KENAIOIINI CMOXKET BOCIIOIb30-
BaThCsI ATOM «yciayroi». Heo0XoImMo cOOTBETCTBOBAThH IBYM O0S3aTE€IIbHBIM KPHUTE-
pusiM: 1) cymma 3a10JK€HHOCTH OJKHA ObITh B mipenenax oT 50 no 500 Teic. pyo.,
2) cyneOHbII MPUCTAB-UCTIONHUTENb 0053aH 3aBEPUINTh UCTIOTHUTEIbHOE IPOU3BO/I-
CTBO B OTHOIIEHUH JOJKHUKA, 10 OCHOBAHUSAM OTCYTCTBHUS Y HETO HEKOTOPOIO UMY-
IECTBA, MOJIEKAIIETO B3ICKAHUIO?,

! I[TpaBoBoe perynmpoBaHue SKOHOMHUUYECKUX OTHOIIeHHH. HecocTosTensHoCTh (0aHKPOTCTBO) / 1O pel.
E. II. T'youna, C. A. Kapemunoit. M., 2018 // KubepJlenmnka. URL: https://cyberleninka.ru/arti-
cle/n/edinstvennoe-zhilie-pri-bankrotstve-dolzhnika-predostavlenie-immuniteta-dlya-roskoshnogo-zhilya.
2 TTonsx M. CraTuctuka 6aHKpoTcTBa husmueckux aun // baakporctBo ®msmdecknx mui // Crmca-
nue Jlonros. 2022. URL: https://fchg.ru/statistika-bankrotstva-fizicheskih-lic.


https://cyberleninka.ru/article/n/edinstvennoe-zhilie-pri-bankrotstve-dolzhnika-predostavlenie-immuniteta-dlya-roskoshnogo-zhilya
https://cyberleninka.ru/article/n/edinstvennoe-zhilie-pri-bankrotstve-dolzhnika-predostavlenie-immuniteta-dlya-roskoshnogo-zhilya
https://fcbg.ru/statistika-bankrotstva-fizicheskih-lic
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Anapeit llleBuenko, naptHep opuanueckor kommnanuu « MOXHO»:

«Ecnu cpaBHUTH IpoLETypbl CYAEOHOr0 U BHECYIEOHOrO OAaHKPOTCTBA, TO BHE-
cyaeOHOoe 0aHKPOTCTBO HECOMHEHHO JICIIEBIIE, HO HE OBICTPEE U HE CHIKAET HArPy3Ky
Ha CyIeOHYIO CHCTEMY, a, BO3MOXKHO, YBeIW4YuBaeT ee. BHecymeOHOe OaHKPOTCTBO
BO3MOYKHO TOJIBKO IOCJIE PEHIEHUS CyJia 0 KOHKPETHOMY CIIOPY M IPOBEIECHHS HC-
NOJIHUTENBHBIX TIpouenyp. CynedHoe GaHKPOTCTBO MO3BOJISIET Cpa3y BCEM KPEIUTO-
paM CyJIHUThCS C JOJDKHUKOM, YTO YMEHBIIIAET KOJMYECTBO Cy10B. B mpouenype BHe-
Cyl1e0HOTO OAaHKPOTCTBA JIOJKHUK BCE PABHO OCTAETCA OAWH Ha OJIUH C KpEeIUTOpaMu
1 32 COOJIFOJICHHEM €r0 MPaB HUKTO HE CIEAUT, PABHO KaK M KPEIUTOPAM ISl 3aIUTHI
CBOMX IIPaB MPUAETCS 00paIaTbCs B Cy1».

WNucTtutyT BHECY1€O0HOTO OaHKPOTCTBA TPAXKAAHNHA, KaK U JII0OOW APYroil HOBBIN
JUIS POCCHIMCKOTO MpaBa UHCTUTYT, ITOKA HE B MOJIHOW MEpPE BOCHPUHAT FOPUIUIECKUM
cooOuiecTBoM. B 11€710M MO3UTHBHO OIIEHMBAsl caMy HJIECI0 FOCYJIapCTBEHHOIO COJEH-
CTBUS TPAXK/IaH, MOMABIINUX B TSKEJIOE MaTEPUAILHOE MOJIOKEHHUE, UX PeabMIUTAIIUIO
¥ BO3BpAIICHUE B SKOHOMHYECKHUI 000POT, MHOTHE CIICIIUATUCTHI TTOKA HE BUJIAT B Me-
XaHU3ME BHECYJIEOHOTO OAHKPOTCTBA TEX MOCHUIOB, KOTOPBIE, PECIIEAYsI COBMECTHYIO
1€J1b MUHUMU3allM1 Harpy3KH Ha CyJIbl, TIO3BOJISIT B MOJHOLIEHHON CTENEHH MOBBICUTH
JOCTYITHOCTh Y (D PEKTUBHOCTh OAHKPOTCTBA JIJIsl TpaxaaH. Takol CKercuc B OoJbIen
CTEIIEHH CBA3aH C HECOBEPIICHCTBOM BBEIECHHOTO IIPABOBOTO PETYIMPOBAHHS

B Hacrosiiee Bpemsi UMEIOTCSI MEPBI «TOYEYHOW» COLL. IMTOIEPHKKU HACEIEHUS — 3TO
rOCy/IapCTBEHHAs COLIMAIIbHAS [TOMOILIb, OKa3bIBa€Masi HA OCHOBAaHUU KOHTpPAakKTa (COLu-
aJIbHOT'0), IO CJIETYIOIIMM HAIIPaBJIEHUSM: [TOMOILb B TPYA0YCTPONCTBE; MPOXOXKICHHUE
oOy4deHus (mepeoOydeHUs ) IS MOTyUYeHUST HOBOM MPOQECCHH; OpraHu3aIus 1eITeIbHO-
CTH B KaU€CTBE MHAMBHUIYAJILHOTO MPEIPUHUMATENS; OPraHu3alusl JIMYHOTO MOJCO0-
HOTO XO3SICTBA; COACMCTBUE B MPOXOKIACHUM IMPOLEAYypbl OAaHKPOTCTBA (PU3MUECKUX
JIUILI, IPYTHE MEPOTIPUSTHS, HALICJECHHBIE HA TTOBHIICHHE JOXOI0B MPaKIaH>,

OoHUM W3 CIIOXKHBIX BOIPOCOB, BO3HHKAIONIMX HA MPAKTUKE M KACAIOIIUXCA
OaHKpOTCTBA TPaXTaHUHA, SIBJISIOTCS aCTIEKThI, CBSA3aHHBIC C €IMHCTBEHHBIM JKIIIbEM
TOJKHHKA.

OaHUM U3 TPUHIIMTIOB UCTIOJTHUTEIILHOTO MPOU3BOICTBA (CT. 4 3aKoHa 00 MCTIOIHU-
TEJIHLHOM MPOU3BOJICTBE) SIBJSETCS MPUHIIUI HETPUKOCHOBEHHOCTH MUHUMYMa UMYIIIe-
CTBa, HEOOXOAUMOTO IS CYyIIECTBOBAHUS JOJDKHUKA-TPAXK/IaHUHA U YJICHOB €r0 CEMbH.

B ropuanyeckoi mrepaType yKa3aHHBIM IPUHLIMI, a TAKXKe B LIEJIOM yCTAHOB-
JIEHHbIE B 3akoHojarelbcTBe Poccuiickoit denepanuu 3amnpeTbl Ha oOpalieHue

! Buecyne6Hoe 6aHKpPOTCTBO IpakJaHMHA: HOBas IIPONEAypa CHMCAHMS OE3HAAEKHBIX JIOIIOB.
Cwm.: O BHeceHun uzMeHeHuit B @enepanbHbiil 3ak0H «O HECOCTOATENbHOCTH (OaHKPOTCTBE)» U OT-
JeNbHBbIE 3aKOHOJaTeIbHble akThl Poccuiickoit @enepanuu B 4acTH BHECYA€OHOrO OaHKPOTCTBA
rpaxkaanuHa:; penep. 3akon ot 31.07.2020 Ne 289-03 // CIIC «I"apanTy.

2 TTonsx M. Vkas. cou.
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B3bICKAHMs CBA3BIBAIOT C TEPMHUHOM «UMYINECTBEHHBIA UMMYHHTET». B cyneOHOM
MPAKTHKE BBICHINX CYACOHBIX OPraHOB TAKXKE UCIIOJIb3YETCS CIOBOCOUYETAHUE UCTION-
HUTENIbCKUIA HMMYHHUTET»?.,

HeobOxoaumocTh BBeeHUs B 3aKOHOAATENbCTBO Poccuiickoit denepanum umy-
IIIECTBEHHOTO UMMYHHTETa 00YCIIOBJICHA CTpEMIICHHEM (DeIepaTbHOTO 3aKOHOIATENs
MyTEM IMPENOCTABIECHUS TIPAXKAAHUHY-IAO0KHUKY HMYIIECTBEHHOTO (MCIIOJIHUTENb-
CKOT0) MMMYHHUTETa COXPaHUTh €My M JIMIAaM, HaXOJAIIUMCS Ha €ro WXJIUBEHUH,
yCIIOBUSI, HEOOXOIUMBIE JIJIsl TOCTOMHOTO CYII€CTBOBAHUSI.

Takoil moaxoa noaTBepkaaeTcs: npaBoBoi nosunueil Koncrurynuonnoro Cyzna
P®, cornmacHo koTopoii 0b11ee nMpeHa3HaYeHNEe JAHHOTO MTPAaBOBOTO MHCTUTYTA — «Ta-
PaHTHUPOBATh YKa3aHHBIM JIUIAM YCJIOBHUS, HEOOXOAUMBIE ISl UX HOPMAJIBHOIO CyIIle-
CTBOBAHUsI; TAKOE PETYIMPOBAHKUE BBICTYNIAET MPOLECCYAIBHON TAPAHTHEN COLTUAIBHO-
SKOHOMHYECKHUX IIPAB STUX JIMIL B Chepe JKIIUIIHLIX IPABOOTHONIEHHIA . KoHCTUTYIIH-
oHHbld Cya P® noauepkHys, 4TO YCTAaHOBJICHHBIM B 3aKOHOJATENLCTBE Poccuiickoi
®denepanuu 00 UCTIOIHUTEIFHOM MPOU3BOJCTBE 3alIPET HAa OOpallleHHEe B3bICKAHUS Ha
OIpENIETICHHBIM BUJI UMYIIECTBA IPa)K/J1aH MO3BOJIAET 00ECHEeUnTh OajlaHC MHTEPECOB
KpeauTopa U AOJHKHHUKA, CIOCOOCTBYET OCYIIECTBIEHUIO UX KOHCTUTYLIMOHHBIX MPaB.

Cno>XHOCTh JaHHOW TE€MBI 3aKJIIOYAETCS B TOM, YTO HEPEAKO OaHKpOTaMU IpH-
3HAIOTCA (PU3UYECKUE JIUIA, KOTOPbIE UMEIOT OOJIBIIIOE COCTOSIHUE U €MHCTBEHHBIM
KWIbEM JUISl HUX SIBISIETCS DJIMTHAsE HEJBUKUMOCTh. TO €CTh BO3HHKAET HEOOXOIM-
MOCTb YCTaHOBJICHUS KAKUX-TO JIMMUTOB JIJISA XKUJIbS, KOTOPOE IIPU3HAETCS €IUHCTBEH-
HBIM [PUTOHBIM JUIS IPOKMBAHMs®,

B ropuanueckoit tuteparype NpoBOAUTCS KIaCCU(PHUKAILUSA UMYIIECTBEHHBIX UM-
mynuTeToB. Hanpumep, mo mMuenuto B.B. SIpkoBa®, MMyIeCTBEHHBIE NUMMYHHMTETEI
B HCIIOJIHUTEJIIBHOM IPOU3BOJCTBE MOAPAAEISAIOTCS MO CTENEHU IOPUINYECKON 3a-
IIUThl UMYILIECTBA HA «a0CONIOTHBIE» U «OTHOCUTENBHBIE». [Ipn abCOOTHOM UMMY-
HUTETE Ha OINpeeIEHHOE UMYIIIECTBO HEBO3MOXHO OOpaTUTh B3bICKAaHUE HU MPHU Ka-
KHUX YCJIOBMSIX, a P OTHOCUTEIBHOM — IPU HAJTMYUU ONPEICIICHHBIX (aKTUYECKUX
MPEINOChUIOK 00palleHNne B3bICKAaHNS MOYKET ObITh BO3MOKHBIM.

! Manmrommn K. A. ITpuHIMITB MPa’kIaHCKOTO HCTIOMHUTETBHOTO MpaBa: NpoOIeMbl TIOHATHS U CH-
creMsl / Hayu. pea. B. B. SIpkos. M.: Undotponuk Menua, 2011 // CIIC Koncyasrantllmtoc. URL:
http://www.consultant.ru/law/podborki/ispolnitelskij_immunitet/.

2 TTocranonenue Koncruryrmonnoro Cyaa P® ot 12.07.2007 Ne 10-IT «ITo memy o npoBepke KOHCTH-
TYIIMOHHOCTH TIOJIOKEHHMSI ab3a1ia TPEeThEero YacTH MepBoi cTaThi 446 ['pak1aHCKOro TpOoIeCcCyalTbHOTO
koJiekca Poccuiickoii ®@eneparu B cBs3u ¢ xanodamu rpaxiad B. B. beamenosa u H.B. KanaGynay //
CIIC Koncynprantl Iroc. URL: http://www.consultant.ru/law/podborki/ispolnitelskij_immunitet/.

8 Mamommun K. A. Ykas. cou.

4 IIpaBoBOE perymupoBaHye YKOHOMHYECKHX OTHOMEeHHH. HecocToATenbHOCTh (6aHKPOTCTBO) / TION
pen. E. II. I'ybuna, C. A. Kapenunoii. M., 2018.

® dpxos B. B. MymecTBeHHBIe HMMYHHTETHI OT B3BICKAHHS B IPEANPHHAMATENECKHX OTHOMIEHUSAX //
ApOutpaxHsiit u rpaxganckuit mporecc. 2003. Ne 10. C. 9-12.


http://www.consultant.ru/law/podborki/ispolnitelskij_immunitet/
http://www.consultant.ru/law/podborki/ispolnitelskij_immunitet/
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N3-3a OTCYTCTBHS 3aKOHOJATEIBHOTO 3aKPEIUIEHUS KPUTEPUEB POCKOLIHOCTH
’KHUJIBIX TTOMEIIEHUI apOUTPakHBIM CyJlaM MPHIILJIOCH BEIPab0TaTh CBOM COOCTBEHHBIE
KpUTEPUH, OCHOBaHHBIE Ha Cy1€0HO ITpakTuKe. TakuMu KpUTEpUsIMU ObLTU: OOJIbILIAs
KWIasi IIOMIA/lb Ha KAKJIOTO WICHA CEMbHU, NOBBIIIEHHAs CTOUMOCTD JKHIJIOTO TTOMeE-
nieHus1. Cy JOMmycKaeT BO3MOKHOCTb U3bSATUS €AMHCTBEHHOT'O JKUJIbsSI, TOJIBKO €CJIH B
cllydae MpOJaXH KWIbs Y JOJKHUKA OCTAIOTCS CPEACTBA I IPUOOPETEHHUST HOBOTO
KHWIbs, KOTOPOE B COOTBETCTBUHM C JKUIHUIHBIM KogiekcoM P® He OyneT yXyAuars ero
[IOJIOKCHHUE.

[Ipobnema obOpareHust B3bICKaHUSI HA €IUHCTBEHHOE KHUJIbE JTOJDKHUKA, UMEET
BAKHYIO COLMAJIbHYIO U MPAaBOBYIO pojb. C OJTHON CTOPOHBI, 3aKOHOAATEIO U Cy1aM
HE00XO0AMMO 3alUIIaTh KOHCTUTYLIMOHHBIE TAPAaHTUH FPpaKIaH Ha xwnie. C qpyroi
K€ CTOPOHBI HEOOXOAMMO OCYIIECTBIISITh CIPABEAIMBOE PacpeIeIEHUE KOHKYPCHOM
Macchl B paMKax Mpoleypbl 0aHKpOTCTBA, KacaroIerocsi POCKOIIHOIO KUJIbsI, KOTO-
POE 0 CBOMM XapaKTEPUCTHKAM MPEBBIILIAET COLMAIBHBIE HOPMBI B Pasbll,

Opnaxo, Kak 1 JJF000H HHCTPYMEHT ITPaBOBOM 3aIUThI, UICIIOTHUTEIbCKUNA UMMY-
HUTET MOKET OBbITh 3JI0YNOTPEOJICH TOJKHUKOM. B 4acTHOCTH, TOKHUK MOKET HC-
M0JIb30BaTh WCIOJIHUTEIbCKUA MMMYHHUTET ISl TOTO, YTOOBI 3aTAHYTh MPOLEAYPY
OaHKpOTCTBA M YKJIOHATHCS OT MOramieHusi cBoux noaros. [lonaraercs, HeoOxoaumo-
CTBIO BBECTHM B 3aKOHOAATEIbCTBO IMPUMEHEHHWE HMYIIECTBEHHOTO HMMYHHTETA
TOJIBKO B KPaHMX CIIydasX, TEM CaMbIM CHU3UB Harpy3Ky Ha CyJbl, a TAK)KE IIPOCTH-
MYJIUPYET JOJDKHUKOB HE 3JI0YyHNOTPEOJSATh IMPaBOM. YKECTOUEHHE TpeOOBAHUM
K JOJDKHUKY JJIs1 TIOJTyYEHUS UCTIOJIHUTEIBCKOTO MMMYHHUTETA IOCOAEUCTBYET 3 dek-
TUBHOMY KOHTPOJIO JECHCTBUUI NOJDKHHMKA W MPEAOTBPALLEHUS 3aTATMBAHMS IPOILIE-
Iypbl OAHKPOTCTBA, a TAK)KE OTPAaHUYECHHE B IIPABE HA 3aKIIOYEHUE KPEAUTHBIX JOTO-
BOPOB B TEUEHHUE HECKOJIBKUX JIET, TEM CaMbIM 00€CIIEUMB 3aIIUTY MPaB KPEIUTOPOB.

JlnHamuka KojmyecTBa OaHKPOTCTB (pu3nyeckux Jinil B 2022 r. 3aMeITUINCh, 110
cpaBHeHuio ¢ 2021 1. mpubIM3UTENHHO B J1Ba pasa, u3Bemaet «Denpecype». 3a 9 mecs-
ueB 2021 r. yBennuenue k Takomy xe nepuoay 2020 r. coctaBun 78,4%, a B stHBape —
centsiope 2022 r. x cxomnomy nepuony 2021 r. — gums 41,2%, no 194 145 .
3a mepuo CyIIeCTBOBAHUS MPOIEAYPhl TOTPEOUTETHCKOTO OaHKPOTCTBA, C OKTIOpS
2015 1. 1o ceHTA6ps 2022 T. HECOCTOATENLHBIME CTAIH YkKe 669 ThiC. 258 rpaxkman?,

HecmoTtps Ha TO, uTO 6aHKpPOTCTBO (pm3nueckux iui B PO cymecTByeT yxe 0o-
nee 20 ner, B €ro NpUMEHEHUH BCE €Il CYIECTBYET psij MpoOiIeM, TaKUX KakK CII0XK-
HOCTh TPOLEIYpPbl, HU3KUH YPOBEHb MH()OPMUPOBAHHOCTH, HEIOCTATOYHAS pPa3BU-
TOCTh PpPBIHKA IPEJOCTABICHHUS COOTBETCTBYIOLIEH YCIyTH, OIPAaHUYEHHOCTH

1 I/IMyHIeCTBeHHI)Ie VUMMYHUTCTBI B UCITIOJTHUTCIBHOM IPOU3BOACTBE: HAYHYHO-IIPAKTHUICCKOEC IMOCO-
oue / B. A. T'ypees, . B. Cenuonos // [lenosoii ctunb, 2019 // CIIC Koncynsrantllmroc. URL:
http://www.consultant.ru/law/podborki/ispolnitelskij_immunitet/.

2 TTonsx M. Vka3. cou.
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BO3MOXHOCTEH Ha MpUMEHEHUE PoLEeypbl 0aHKPOTCTBA, TIPOOJIEMbI C UCTIOJTHEHUEM
penieHuil cyga. B HEKOTOPBIX Cilydasix UCIOJIHEHUE PEUIEHUI cyJa Mo OaHKPOTCTBY
(bU3MYECKUX JIHII MOXKET 3aTATUBATHCS WU BOOOIIE HE OCYUIECTBIATHCA, YTO YCUIIH-
BaeT (PMHAHCOBYIO HATPY3KY Ha JOHKHHUKA M OCIIOKHAET €ro ajbHeiiee (pruHaHcoBoe
noJsio’keHue. Bee 3tu mpo6iieMbl TpeOyr0T BHUMaHUS.

CrnenraivcTsl MOAMEYalOT CJEeAYIONINe TEHACHIIMHU: KapAUHAIbHBIA POCT 00-
IIEr0 KOJUYecTBa OAHKPOTHBIX /€] KaKIBIM ToJ] (3TO CBA3aHO HE TOJIKO C MOBBIIIIE-
HUEM JIOBEepHs K Mpoiieaype OaHKpOTCTBA, HO U € YXy/llIeHHeM (PMHAHCOBOI'O COCTOSI-
HUSl TpaXKJaH); KOJUYECTBO BHECYAECOHBIX OAHKPOTCTB OyJET pacTh HE3HAUUTENb-
HBIMH TEMITaMHU, TaK KaK JTOJDKHUKHU MPAKTUYECKH HE MOTYT BO3/EHCTBOBATH HA MPH-
HSITHE IPUCTABAMHU pEUICHUH 00 OKOHYAHUU MPOU3BOJICTBA; MOJ00HAS IPOLIEYpa, KaK
PECTPYKTYpHU3allUsl AOJTOB, IPUMEHSIETCSl B OAHKPOTCTBE KpaliHe peaKo (3TO 3HAYMT,
YTO JIUIIb HEOONBIION MPOLEHT AOKHUKOB CHOCOOEH B OyIylleM BOCCTAaHOBUTH
CBOIO TUIATEXKECTIOCOOHOCTb ).

TenaeHy 6aHKPOTCTBA PU3NYECKUX JIULL B Poccuu onpenensitoTcst 3SKOHOMuYe-
CKOWM M COLIMAJIbHOM CHUTyalHeW B CTPaHE, a TAKKE MPABUTEIBCTBEHHOM MOJIUTUKOU
B 00JIaCTH 3allIUTHI MPaB NOTpeOUTENEH 1 OOPHOBI C HEIUIATEXKECITOCOOHOCTHIO IPaXK/IaH.

B xauecTBe nmpenoxkeHuil o COBEpIICHCTBOBAHUIO HHCTUTYTa OaHKPOTCTBA (Pu-
3udecKkux Jini B Poccuy MOKHO NpensioxkUTh pazpabOTKy MEXaHU3MOB Il YIIpO-
HIEHUs TpoLeaypbl OAHKPOTCTBA, BKIIIOYAsl CHHXKEHUE 3aTpaT Ha CyJeOHbIE U I0pU-
JUYECKUE YCIYTd U COKpALEHHE BPEMEHU Ha MPUHITUE PELICHUS T10 JIeNy; YBEIU-
YeHUE POJIM KPEIUTOPOB B Ipoliecce OaHKPOTCTBA, BKIIIOUYAsl pacUIMpeHUE UX MPas,
HalpuMep, MpaBa Ha y4yacTHE B COCTABJICHHM IJIaHA BO3BpaTa J0JIra JOHKHUKOM;
yJIy4YlI€HUE CUCTEMbl MOHUTOPUHTA PUHAHCOBOI'O COCTOSIHUS FPaXk/1aH U peAyIpe-
KJEeHUSI 00 OMACHOCTH HACTYIJIEHUS] OAHKPOTCTBA; pa3pab0oTKa U BHeApeHUE OoJiee
AKECTKUX MEp OTBETCTBEHHOCTH MJIA 3JI0YyHOTPEOJISIOMUX OaHKOB, a TaKKe MOBBI-
HIeHHUE KBaJu(PUKAIIUU COTPYIHUKOB (PMHAHCOBBIX YUPEXKACHUN B 00JIaCTH Mpeo-
CTaBJICHUS KPEAUTOB U aHa/In3a (PMHAHCOBBIX PUCKOB; COBEPILIEHCTBOBAHUE MPOLIE-
Iypbl PECTPYKTYypHU3AIMU JOJTOB (U3UUYECKUX JIMIl, YTO MOMOIJIO OBl M30€XaTh
OaHKpPOTCTBA; pacIIMpEHHE IMEepeyHs MMYIIECTBAa, HE MOJIEKAILIEro pealn3aluu
npu OaHKPOTCTBE ISl COXPAHEHMS KU3HEHHO BaXKHBIX PECYPCOB U BO3MOKHOCTH
ISl TPQXKJIaH BEPHYTHCS K HOPMaJIbHOM >KM3HU; BBEACHUE MEp, HAMPABICHHBIX HA
NpeA0TBPAILlEHHE 3JI0yNOTpeOIeHUsI MPaBOM JOJDKHUKA, BKIIIOYas Oojiee CTporoe
HaKa3aHHe 3a COKPBITHE MUMYIIECTBA WM APYrue HapylleHUs Npu OaHKPOTCTBE;
yJIy4ylIeHUEe KOHTPOJIA 3a ACSATEIbHOCThIO KOHKYPCHBIX YIPABISIONINUX, YTOOBI U3-
0exaTh HEraTUBHBIX MOCIEACTBUMN MJIA TpakaaH; yiIydlleHHe mnpouecca HHHOpMU-
pPOBaHMS IpakJaH O BO3MOXXHOCTH U Npouenype 6ankporcrsa. HeodOxoammo cozna-
HUE MH(QOPMAIMOHHBIX KaMMaHUW W YIPOIIEHHOW MOCTYMHOCTH K WH(OpPMAIHH
0 MPOLEYPe, YTOOBI IO MOTJIA 00Jiee OCOZHAHHO MPUHUMATh PEIICHHUS.
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Taxum oOpa3om, MOKHO CKa3aTbh, YTO BBEJICHUE POLEAYPbl OAHKPOTCTBA (PU3NU-
YECKOI'0 JIMIA, B L[EJIOM, Pa3peIlacT MHOTHE BOIIPOCHI, BO3HUKIINE 110 IIOBOAY HECO-
CTOATEIBHOCTH TPaKIaH, Jake HECMOTPS Ha )KECTKHE MOCIEACTBHS ISl (PU3HUECKOTO
muua. JlanHas nmpoueaypa sBJIsIeTCs. HOBOM, CII0KHOM, BAXKHOU U HYKJA€TCsA B KOPPEK-
THPOBKaX, TAKKE TIOHUMAHUE TAHHOU MPOLETYyPbl 3HAYUMO JJIs1 FOPUCTOB U HAYYHOT'O
coob1ecTBa. BaxxHoCTb penieHus npo0iaemsl 0aHKpOTCTBa (pu3nyecKux Jaul B Poccun
COCTOMT B 00€CIIEUEHNH CTA0MIBHOCTH (PUHAHCOBOI CUCTEMBI U MTOAJEPKKH (Pu3nde-
CKHUX JIUII B TIEPUO.] (PMHAHCOBBIX TPYAHOCTEM,

B3bICKAHUE PEAJIBHOI'O YIHEPBA
KAK CITIOCObB 3AIIUTHI 'PAXKJIAHCKHUX TIPAB

A.C. Makcumosa, cmyoenm
Jlanvresocmounwlii opuoudeckuil uncmumym (gunuarn)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

Hayunbutii pykogooumes

Axosenko E.B., kanouoam ropuouueckux HayK
Jlanvresocmounwiil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypul Poccuiickoii @edepayuu

NHCTUTYT rpak1aHCKO-TIPAaBOBOM OTBETCTBEHHOCTH CYILIECTBYET Ha MPOTSHXKEHUH
MHOTHX JIET U C KaKIbIM TOJIOM Bce OOJIbIlIe MPUBJIEKAET K ceOe BHUMaHHUE MTpaBOBe-
noB. ['paxkmaHCKO-TipaBOBasi OTBETCTBEHHOCTh MPEACTABISIET COOOM MPaBOOTHOIIIE-
HUE, BO3HUKAIOIIEE B PE3yJbTaTe COBEPIIEHUS MPECTYIICHUS U BJICKYIIIEE 3a COOOM
HETaTMBHbIE UMYIIECTBEHHBIC WM JIUYHO-UMYIIECTBEHHbIEC MOCIEICTBUS [IJIsI Hapy-
HINATEIIS], C TPUMEHEHUEM TOCYAapCTBOM CaHKIMUA MO OTHOLICHUIO K HEMY.

OCHOBaHMEM BO3HUKHOBEHUSI TPAXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTU SIBJISI-
€TCs HapYyIICHUE Uy KUX IpakIaHCKUX TpaB. J[Jig 3TOT0 0JTHOBPEMEHHO JIOJKHBI OBIThH
COOJIIO/ICHBI CIICIYIOIINE YCIOBUS: MPOTUBONPABHOCTH MOBEIACHUS; HAJMYHUE Bpea

! Copoxun A. BarkporctBo dpusudeckux mun // XKunumuoe npaso. 2016. Ne 1. C. 90.
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(ymep0a); MpUYUHHO-CIIEICTBEHHAS CBA3b MEXKIY JACSIHUEM HapyIIUTENs U BO3HUK-
IIMMH yOBITKAMY; HAJIMYKME BUHA HAPYIIMTEIA .

[To obmemMy npaBuITy U1 HACTYIIICHUS TPAKIaHCKO-TTPAaBOBOI OTBETCTBEHHOCTH
HE00X0arMO, YTOOBI OBLTH COOJTFOICHBI BCE YeThIpe ycioBusa. OIHAKO, €CTh Pl CITy-
4aeB, B KOTOPBIX JJISI HACTYTUICHUS! OTBETCTBEHHOCTH JOCTATOUYHO COOJIIOJICHUS JIBYX-
TpeX yCJIOBHUN. TakuM UCKIIOYEHUEM SIBJISIETCSA, HAIPUMEP, B3bICKAHHE HEYCTOWKH,
B ClIy4yae, KOrja HeT UMYILECTBEHHBIX MOTEPh KPEAUTOPA, a, CIEIOBATENBHO, U MPH-
YHHHOMN CBS3U?. B I'paxxnanckoMm kojaekce Poccuiickoit denepanuu (nanee — 'K PD)
B CT. 12 pernamMeHTHPYIOTCS CIIOCOOBI 3alIUThI TPAKIAHCKUX mpaB. OQHUM U3 TaKHX
CIIOCOOOB 3aIIUTBI HAPYIICHHOTO [IPaBa SABJIAETCS BO3MENIEHUE YOBITKOBS,

HNmenHO Bo3MeIeHUE YOBITKOB SBIISIETCSI HAN00JIeE pacTpOCTPAHCHHBIM TTOCIIC/T-
CTBHEM HECOOJIIOICHUSI 00S13aTENbCTB, BO3JIOKEHHBIX HA JIUIIO 3aKOHOM WJIU JI0TOBO-
pom. JlanHast opma mpecieayer 1esib BOCCTAaHOBJICHUSI UMYIIIECTBEHHOU cdephl 1o-
TepIEeBLIETO Cy0BEKTA 3a CYET UMYILECTBA HapylumTesa®. [lpu mogade ucka o B3bICKa-
HUU YOBITKOB MCTIy HEOOXOJIUMO JT0Ka3aTh (PakT MPUUMHEHHUS yOBITKOB, UX pa3Mep,
MPUYUHHO-CJICJCTBEHHYIO CBSI3b MEX]y HACTYMUBIIUMHU YOBITKAMH U JEHCTBUAMHU
(6e3nelicTBUEM) OTBETUHKA.

B cr. 15 T'K PO yObITKM MOJpa3aensiOTcs Ha pealbHbIi yiiepo U yIylIeHHYIO
Bbiroay. CornacHo 1. 2 cT. 15 'K PO peanbublii yiiep0 noapazyMmeBaeT mnoji coOou,
BO-TIEPBBIX, PACXO/Ibl, KOTOPBIE JIUII0, YbE MTPABO HAPYLIECHO, TPOU3BENIO HIIHA JOJKHO
OyJieT MPOU3BECTH JJI1 BOCCTAHOBJICHUS HAPYILIEHHOTO MPaBa; BO-BTOPHIX, YTPATy UM
MoBpexaeHue nmyiecTBa. CBOIO TOUKY 3pEHUSI O MOHSITUU «BOCCTAHOBIICHUE HAPY-
HIEHHOTO TpaBa» Bbicka3zai B.C. MuxaiinoB, KOTOpbIl TOBOPUT O TOM, YTO MOJ BOC-
CTAHOBJICHUEM CJIEAYET MOHUMATh MPUBEJACHUE B UCXOHOE A0 HAPYIIECHHUS MpaBa Co-
CTOsTHHUE .,

N3 3T0ro MOXHO MPUNTH K BBIBOJY, YTO MPABO JOJKHO CYIIECTBOBATh Yy UCTIIA,
MyCTh U B HAPYUIEHHOM COCTOSIHUH. SIpKUM MPUMEPOM BOCCTAHOBIICHUS HAPYIIEHHOTO
mpaBa MyTeM BO3MEIICHUS PeaIbHOTO yIepoa ClIyKaT IOTOBOPHBIE 00s13aTeIhCTBA.

Taxk, pemenuem cyna ot 25.02.2022 no gemy Ne 2-1808/2021 mo ucky ucTia
K OTBETYHMKY O B3bICKAHHH 33JI0JDKEHHOCTH 110 KPEAUTHOMY JIOTOBOPY, CyI€OHBIX pac-
X0JIOB OBLJIO YCTAHOBJIEHO, YTO OTBETUMK HEHAJICKAIIUM O00pa30M HCTIONHSI CBOU

! 3axapos /. E. I'paxmaHcko-npaBoBasi OTBETCTBEHHOCTh Kak mpaBooTHomeHue // [ocyrapcTBeHHas
ciyx6a u kaapel. 2019. Ne 1. C. 64.

2 Tam xe.

3 Anncumo A. T1., Koznosa M. 10. I'paxnanckoe mpaBo Poccry. O6IIas 4acTh: y4eOHUK JUTS BY30B /
nof pea. A. . Pepkenkosa. M., 2023. C. 399.

4 Kosssuaa H. M. YOBITKE Kak camas pacripocTpaHeHHas Mepa rPakIaHCKO-TIPABOBOI OTBETCTBEH-
HoctH // FOpuct. 2021. Ne 3. C. 58.

® Muxaiinos B. C. Teopuu IpHYMHHO—CIEICTBEHHOH CBA3H U YCTAHOBJICHHE MPEIENIOB OTBETCTBEH-
HocTH // BecTHUK rpakaanckoro npasa. 2019.Ne 4 C. 82-144.
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00s3aTeNnbCTBa, YeM Hapyui 1. 4.1 YcnoBus kpeautoBanus. Benencreue 3toro Obuin
HapyIIeHbI MpaBa UCTIA, ccbutasick Ha cT. 15 'K P®, cyn npunsn pemenue o0 yao-
BJICTBOPEHHH UCKA U B3bICKAHUU C OTBETUYMKA 33/I0JKEHHOCTD B MOJIb3Y UCTIIA (peaib-
HOTO y1epoa).

BaskxHBIM MOMEHTOM SIBJISIETCS U TO, YTO K peajIbHOMY YIIepOy OTHOCST HE TOIBKO
y>Ke TIOHECeHHbIE pacxo/ibl, HO U Oynyuiue. [locranosnenuem Ilnenyma BepxoBHoro
Cyna P® ot 23.06.2015 Ne 25 «O npuMeHEeHUH CyIaMHi HEKOTOPBIX MOJOKEHUN pa3-
nena I wactu niepBou I 'paxmanckoro koaekca Poccuiickoin denepanum», a UMEHHO
B 1. 13 rOBOpUTCS, UTO B COCTAB PEANTHHOTrO yIepOa BXOIAT HE TOJBKO (PaKTUUECKU
ITOHECEHHBIE COOTBETCTBYIOIIHNM JIMLIOM PACXOJbl, HO U PacXo/ibl, KOTOPHIE 3TO JHUIIO
JIOJDKHO OyIeT MPOM3BECTH ISl BOCCTAHOBJICHHUS HAPYIIEHHOTO Ipasa’.

[IpumepoM B3bICKaHUS PeAIbHOTO yIiepOa, MPUYNHEHHOTO B pe3yJibTaTe MOBpe-
AKIEHUA UMYLIECTBA, U PACXOJ0B, KOTOPHIE JIUILIO JOJIKHO MPOU3BECTH 151 BOCCTAHOB-
JIEHUSI HapyLIEHHOTO IpaBa, CIYKHUT perieHue UYepTKOBCKOTO palOHHOrO cyAa OT
21.02.2022 no gemy Ne 2-93/2022 o Bo3MmenieHuu yiiepoa, MPUIMHEHHOTO B PE3YJib-
TaTe JOPOKHO-TPAHCIIOPTHOTO HPOMCLIECTBHSAZ,

B pesynabrate TII Obu11 HapylIeHbl IMYIIECTBEHHbBIE MIPaBa UCTLA, JAJI1 BOCCTa-
HOBJIEHUSI KOTOPBIX OBLI MOAAH UCK O Bo3MmenleHuu yuepoa. Ceputasics Ha 'K PO,
B TOM YMCJIE Ha CT. 15, cy1 mpuHsI perieHne o0 yI0BJIETBOPEHUH UCKA TOTEPIIEBILIETO
B MOJHOM O0BEME, a TaKKE B3bICKATh C OTBETUYMKA MOHECEHHBIE IO JIeNy CyJeOHbIC
pacxoipl: TOCYJapCTBEHHYIO MOILIMHY, pacXoAbl MO OIJIATE YCIYT MPEICTaBUTENS,
pacxoibl, O OLIEHKE CTOMMOCTH PEMOHTA TPAHCIIOPTHOTO CPEACTBA.

Takum 0OpazoM, MPUMEHEHHE TPAXKTAHCKO-TIPABOBOM OTBETCTBEHHOCTH B (hopMe
B3bICKaHUS YOBITKOB, @ UMEHHO B BHUJIE peallbHOTO yiiepOa, sBJsieTCs HauboJiee pac-
MPOCTPAHEHHBIM METOJIOM BOCCTAHOBJICHUSI HAPYILICHHBIX TPAXKIAHCKUX TIPaB.

N3ydeHne MaHHOTO BOIPOCA UTpaeT BaKHYIO pOJb B HEMPEPHIBHOM IpoOLEcce
COBEPILIEHCTBOBAHUS POCCUICKOTO 3aKOHOATENIbCTBA, TOCKOJIBKY UHCTUTYT BO3ME-
IIeHUs yiiepoa ¢ KaXJIbIM T0JIOM Bce OO0JIbIlle TPUOOpETaeT aKTyadIbHOCTh B SKOHO-
MuyeckoM obopote. CylecTBeHHOE M3MEHEHHE OTHOLIEHUH COOCTBEHHOCTH MpH-
BEJIO K TMOSIBJICHUIO B SKOHOMHUYECKUX OTHOIICHUSIX OOJIBIIIOT0 YUCIa IEHCTBYIOMIUX
CyOBEKTOB, KaK (PU3UUECKUX, TaK U IOPUIUYECKUX JIUI. ITO OOCTOSTEILCTBO IO-
BJIEKJIO 32 CO0O BO3HMKHOBEHHME HEMAJIOr0 4YMcCia KOH(MJIMKTOB M MPOTUBOPEUUI
B JICSITEILHOCTH JTaHHBIX CYOBEKTOB, a TaKXKe, K COXXaJICHUIO, MHOTOUYMCICHHBIX
HapyUIEHU B TOTOBOPHBIX OTHOIICHUSX.

1 O npumenenuy cynamu HEKOTOPHIX MONOXKeHHUI pasaena I yactu neppoit I'paskaanckoro kojgekca
Poccutiickoit ®enepannn: noctanosiaeHue [nenyma Bepxosroro Cyna PO ot 23.06.2015 Ne 25 (110-
cnenusist pen.) / CIIC KoncynsrantlLtoc.

2 Makapos O. B. TIpunIUIEl BO3MeIeHNs YOBITKOB: COAEpKaHNE U COOTHOIMIEHHs // ABOKaTCKas
npaktuka. 2022. Ne 4. C. 16-17.
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Bo3smenienue peaibHOro yiiepoa — 3To Mepa rpa’kJaHCKO-TIPaBOBOM OTBETCTBEH-
HOCTH, 00€CTIEUeHHAsI IPUHYAUTEIBHON CUIION TOCY1apCTBa, IPELyCMOTPEHHAS 3aK0-
HOM, NMPUMEHsIEMasi CyJIOM C LEJIbI0 BOCCTAHOBJIEHUS U KOMIIEHCALUA MMYIIECTBEH-
HBIX TOTEPH MOTEPIIEBILETO 32 CUET UMYILIECTBA TpaBOHApyuUTes. /st npuMeHeHus
JaHHOW MEpbl HEOOXOAUMO COOJIOICHNE OTIPECTICHHBIX YCIOBUA, B TPOTUBHOM CITy-
yae BOCCTAHOBIICHHUE HAPYIIIEHHOTO MTpaBa MOTEPIEBIIET0 MOKET ObITh HEBO3ZMOMXKHO.

CUCTEMA MEP I'PA’KTAHCKO-
MMPABOBOM OTBETCTBEHHOCTH
3A HAPYHIEHHUE OBA3ATEJIBCTB

J.A. Hepemuna, cmyoenm
JlanvHesocmounwiii opuoudeckuil uncmumym (gunuarn)
Yuusepcumema npoxypamypul Poccuiickoii @edepayuu

Hayunuwiii pyxogooumens

Kpomoea E.B., kanouoam ropuouueckux Hayx
Jlanvresocmounwiii opuoudeckuil uncmumym (gunuarn)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

OTHoOIIEHUS, CBSI3aHHBIE C UCTIOJIHEHUEM 00513aTeJIbCTB, 3aHUMAIOT LIECHTPAIHHOE
MECTO B CHCTEME IpakJIaHCKOTO IIpaBa, o0ecIieurBas 3a CUeT MepeMeIieHus MaTepu-
aJIbHBIX IIEHHOCTEH MOCPEACTBOM IPa’kKIaHCKO-TIPABOBBIX JIOTOBOPOB, TUHAMUKY UMY-
[IECTBECHHBIX OTHOIIICHHUH B IICJIOM.

HopmarnsHoe ¢hyHKITMOHHpOBaHUE TPaXKTaHCKOTO 000POTa HEBO3MOYKHO 0€3 UCTIOJ-
HEHUs JOTOBOPHBIX 00SI3aTENILCTB HAJICKAITUM 00pa30oM, UTO MOKA3bIBACT 3HAYUMOCTh
M3YYCHUSI TOJIOKEHUN O IpaKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH 3a WX HApYIIICHUE.
BBuay Toro, 4To Ha CErOAHSIIHUMI JIEHb B TPAYKIAHCKOM 3aKOHOIATENbCTBE Poccuiickoit
denepaliv HE TOJBKO HE JIAC€TCS ONPEACIICHHUS TPaXKIaHCKO-TIPaBOBOl OTBETCTBEHHO-
CTH, HO ¥ Y€TKO HE PETJIaMEHTHPOBAH MepedeHb (hOpM, B KOTOPBIX OHA MOXKET Pealli30-
BBIBAThCS, & TAK)KE HE YCTAHOBJICHBI KPUTEPUHN, KOTOPHIM 3TH (POPMBI JJOJKHBI COOTBET-
CTBOBaTh, TEMa HACTOSAIIETO UCCIICOBAHUS MPUOOPETAET OCOOYIO aKTyaTbHOCTb.

NzyueHune HOpM, PEryIUPYIOIIMX TIOTOBOPHBIE OTHOIICHHMSI, HEBO3MOXKHO 0€3 ysic-
HEHUS TaKOTo 0a30BOT0 MOHATHS, KaK TPak1aHCKO-TIPaBOBast OTBETCTBEHHOCTh. B 1. 25
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I'paxxganckoro konekca PO (nanee — 'K PD) 3akpernieHs1 o011rie HOpMbI 00 OTBETCTBEH-
HOCTH, OJTHAKO CaMO OIPE/IEIICHUE 3aKOHOIATeNb 371ech He popmymmpyeT. BBumy oTcyT-
CTBUSI JIETAILHOTO MOHSATHUS TPAXKIAaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH BO3HUKAET MOTPEO-
HOCTh B 00paIIeHNH K JOKTPUHE TPAXkKIaHCKOIO TIpaBa Jjisl €ro TOJIKOBAHUA.

B teopun npasa CIOXKWIOCH TPU AUAMETPAIBHO MPOTUBOIIOI0KHBIX TOYKH 3pe-
HUS Ha OIpejieNIeHre TPaXKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH. [IpobiieMa TpakTOBKU
JAHHOT'O TEPMHUHA CBSI3aHa, PEK/E BCETO, C €€ MHOTOCIIOMHOCTBIO U CIIOKHOCTBIO CO-
nepKaHus’,

OnHuU ucclieIoBaTeNId CYUTAIOT, YTO FPaKIAHCKO-TIPABOBasi OTBETCTBEHHOCTh —
3TO CBOETO POJAa CAHKIMS 332 COBEPUICHHOE ITPABOHAPYIIECHUE, KOTOpas BJIEYET 3a CO-
OOli HeraTUBHBIE TOCIECTBUS JTMOO B BUJE BO3JIOKEHHS ONPEACICHHBIX 00s3aHHO-
cTel, 0o B BUJIE IMIIEHNUS CyObEKTUBHBIX IIPaB2,

Hpyroro maenus npuaepxuBaercs C.C. KypuukoBa. OHa paccMaTpUBaeT rpax-
JTAHCKO-TIPABOBYIO OTBETCTBEHHOCTh KaK MEpYy IOCYJapCTBEHHOTO WJIU OOIIECTBEH-
HOTO NIPUHYKICHHUS .

Psin yueHbIX onpeaensoT rpak/1aHCKO-IPAaBOBYIO OTBETCTBEHHOCTh YEPE3 MTPaBOOT-
HomeHus. B wactnoctu, JI.E. 3axapoB yOesxxieH, 4To JaHHbIN BU]T FOPUIUYECKON OTBET-
CTBEHHOCTU HE MOYKET CYLIECTBOBATH 0€3 IPasKIAHCKUX MPAaBOOTHOLIEHUI®. Haue ro-
BOPS1, UCTIOJTHEHUE BO3JI0’KEHHOM Ha JIMIIO OTBETCTBEHHOCTH MOPOKIAAET BOSHUKHOBEHHE
TaKUX MPABOOTHOIIEHUM, B KOTOPBIX U MPABOHAPYLIUTEIb, U MOTEPIIEBIINN BBITOIHSIIOT
OIIpeJIeTICHHEIE IEHCTBHUS (BO3MEIIEHHE YOBITKOB, 0OpAIIEHHE B CYI)°.

Takum oOpa3zoM, B HaAyKe CIOXHIIOCH TPU PA3IMYHBIX MOJIX0JIa K MOHUMAHUIO
CYIIHOCTH TOHSTHUSl TPaXKIAHCKO-TIPABOBOW OTBETCTBEHHOCTU: KAaK CAHKIIMHU, Kak
($hOopMBI TOCYTAPCTBEHHOTO MJIM MHOTO OOIIECTBEHHOTO MIPUHYKIEHHUS U KaK IMPaBOOT-
HOIICHUS. TpauIIMOHHON SIBJISIETCS TOYKA 3pEHUS, B COOTBETCTBUU C KOTOPOU TPaAK-
JAHCKO-TIPaBOBasi OTBETCTBEHHOCTh — 3TO BO3JIOKCHUE HA JIMIIO JIMIICHUN HUMYIIE-
CTBEHHOTO XapakTepa, MPeayCMOTPEHHBIX 3aKOHOM WJIA JIOTOBOPOM U O0€CTICUCHHBIC
roCyapCTBEHHBIM MPUHYKICHUEM, KOTOPBIE CIEAYIOT 3a COBEPILICHUE UM HEIPABO-
MEPHBIX JIEVCTBUM.

Takne IUIIEeHUs, COCTABISIONINE TPAYKIAHCKO-TIPABOBYIO OTBETCTBEHHOCTbD, MPE/I-
CTaBJISIIOT COOOM cHUCTEMy MeEp UMYIIECTBEHHOTO XapakTepa, MPUHYIUTEILHO

! Yepxyn E. B. IlonsTtue rpaxaancKo-MpaBoBoii OTBETCTBEHHOCTH // BecTHuK MarucTparypsl. 2016.
Ne 11-3(62). C. 90.

2 Kazakosa E. B., IToronokosa O.0. I'paxkIaHCKO-TIpaBoBasi OTBETCTBEHHOCTH // Hayka. O6mecTBo.
l'ocynapcrBo. 2018. T. 6. Ne 2(22). C. 142.

3 Kypuukosa C. C. TToHsTHe U NPU3HAKK IPakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH KaK MEPHI TOCY-
JIapcTBeHHOro mnpuHyxaeHus // BectHuk Kazanckoro ropuamueckoro umHctutyta MBJI Poccum.
2016. Ne 4(26). C. 31.

4 3axapos JI. E. I'paxkiaHcKko-TIpaBoBasi OTBETCTBEHHOCTh Kak MpaBooTHomeHue // [ocynapcTBeHHas
ciyx6a u kaapel. 2019. Ne 1. C. 64.

® Tam xe.
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NPUMEHSIEMBIX K HAPYLIUTEISM IPAKIAHCKUX TPaB U 0053aHHOCTEH € 1EJIbI0 BOCCTAHO-
BUTH TIOJIOKEHUE, CYIIECTBOBABILICE JI0 MPaBOHAPYIIeHUs. Mephl rpax/1aHCKO-TIPaBOBOI
OTBETCTBEHHOCTHU MPEACTABISIIOT COOON CHCTEMY, MOCKOJIBbKY TaKHE MEpbI, IPUMEHSse-
MbI€ B COBOKYITHOCTH, OOECIICUNBAIOT ONTUMAJIBHBIN 3(p(eKT B MpeooiaeHun mpaBoHa-
PYIIEHHI ¥ MX HETATUBHBIX ITOCIEICTBHUIA .

Cucrema Mep rpakJJaHCKO-TTPaBOBOM OTBETCTBEHHOCTH BKJIIOYAET JIBa BUA: BO3-
MelIleHUEe YOBITKOB U CaHKIMHU (HEyCTOWKa, HAUKMCIIEHWE MPOIEHTOB 3a HE3aKOHHOE
MOJIb30BaHNE Uy KHUMH JICHE)KHBIMU CPEACTBAMH U 33J]aTOK).

Haubompiiee BHUMaHNE yUEHBIX MOCBSIICHO BO3MEIICHUIO YOBITKOB, YTO 00Y-
CJIOBJICHO YHUBEPCAIbHBIM XapaKTEPOM 3TON Mepbl OTBETCTBEHHOCTH.

[Ipu >TOM Ba)KHO YTOUYHHTH, YTO YOBITKM — 3TO TaKHE PaCXOJIbl JIUIIA, KOTOphIE
OHO IPOU3BEJIO WK JOJKHO OyJIeT MPOU3BECTHU ISl TOTO, YTOOBI BOCCTAHOBUTH CBOE
HapyIIEHHOE MPaBO, YTPATy WIH MOBPEKICHUE €ro UMYIecTBa (peaibHbIN yIiepo),
a TaKXe HEMOJYUYEHHBIE JO0XOJbl, KOTOPbIE ATO JHIIO MOJYYHJIO Obl MPU OOBIYHBIX
YCJIOBUAX IpakJAaHCKOr0 000poTa, €CJIM OBl €Tr0 MPaBoO HE OBLIO HAPYIICHO (YITYIIEH-
Has BeIroza) (ct. 15 'K P®)2

N3 cmbicaa 4. 2 c1. 393 'K P® crneayer, 4To cynIHOCTh BO3MEIIECHHS YOBITKOB
3aKJIF0YAETCSl B TOM, YTO MPaBOHAPYIIUTEND (JIOJDKHUK) COBEPIACT TaKHe ACHCTBUS,
B pe3yJIbTaTe KOTOPHIX KPEIUTOP CTABUTCS B MOJIOKEHUE, B KOTOPOM OH OBl HAXOIUIICS
B CJIy4ae UCIIOJIHEHUS 0053aTeIbCTB HAIJIEKALUM 00pa3oM®.

B rpakianckoM 3aKOHOIaTE€BCTBE 3aKPETUIAETCS PUHIIUIT «TIOJTHOTO BO3MeIIIe-
HUS yOBITKOBY, 3aKIIOYAIOIINUNACS B TOM, YTO JIUII0, Yb€ IPABO OBLIO HAPYIIIEHO, BIPABE
TpeOOoBaTh BO3MEIICHUS MOHECEHHBIX UM YOBITKOB B TIOJHOM O0OBeMe, BKIIFOUAs Kak
peasibHbIe YOBITKH, TaK W YIYIIEHHYIO BBITOIY, €CIIM MHOE HE MPEILyCMOTPEHO 3aKO-
HOM win JoroBopoM* (cT. 15 'K PD).

[To o6memy npaBuiy Mpy ONPEACIICHUN Pa3MEPOB YOBITKOB YUUTHIBAIOTCS 1ICHBI,
KOTOpBIE IEHCTBYIOT B TOM MECTE, TJI€ JOJKHO OBLJIO OBITH HCTIOTHEHO 003aTEIBCTRO.
[Ipu 3TOM CylIECTBEHHOE 3HAUECHUE /JIi UCUUCIICHUS pa3Mepa YOBITKOB UMEET TOT
(dhaxT, 10OpPOBOJILHO JK OHU Bo3MmenIatoTces (4. 3 ¢T. 393 'K PD). B cnyuae, ecnu auio
BO3MeIIaeT YOBITKH JOOPOBOJIIBHO, TO BO BHUMAHUE MTPUHUMAIOTCS II€HBI, CYIIECTBY-
IOIME B JIEHb JOOPOBOJILHOTO BO3MEIICHHS, €CIIM B MPUHYIUTEIHHOM TMOPSAIKE — B
JIeHb TI0JJa4M McKa. B ciyuae onpeneneHus pazmepa yObITKOB Cy10M MIPUHIIMITHATBEHOE

! Kpamenunnnkos M. I1. Mepsl TpaIaHCKO-TIPaBOBOI OTBETCTBEHHOCTH 32 HEHMCIIOTHEHHE 0053a-
TENBCTB: aBTOped. IuC. ... kaua. opua. Hayk: 12.00.03. Caparos, 2012. C. 8.

2 Armcnmos A. T1., Kosnosa M. 10. I'paxnanckoe npaBo Poccry. O611as 4acTh: y9eOHNK JUTS BY30B /
nox pen. A. S. Pepkenkosa. M., 2023. C. 399.

3 Topmus Y. B. MUHCTHTYT Bo3MeleHHs yOBITKOB KaK yHHBEPCATbHBIN CITOCO0 3alIUTH HAPyIIEHHBIX
npaB // Simanbckuit BectHuk. 2015. Ne 4(5). C. 64.

4 Makapos O. B. IIpunIUIIEl BO3MEIEHNs YOBITKOB: COAEpKAHNE M COOTHOMIEHHs // ATBOKaTCKas
npaktuka. 2022. Ne 4. C. 16-17.
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3HAYEHUE UMEIOT LIEHBI, CYLIECTBYIOIIME HEMOCPEICTBEHHO B JICHb BBIHECEHUSI COOT-
BETCTBYIOILIETO PELICHMUS.

BepxoBHbiM cynoMm P® B nocranoBienuu [lnenyma ot 23.06.2015 Ne 25 orme-
YEHO, YTO «pa3Mep NOJJIEKAIIUX BO3MEIICHUIO YOBITKOB JOJKEH OBITH YCTaHOBJIEH
C pPasyMHOM CTENIEHBIO AJOCTOBEPHOCTH». Kpome TOro, B JOKyMEHTE YTOUYHSETCS, YTO
HEBO3MOXKHOCTh YCTAaHOBUTH pa3Mep YOBITKOB HE SIBJISIETCS OCHOBAaHUEM ISl OTKa3a
B YJOBJIETBOpEHUU TpeOoBaHUU. B Takux cimydasx pasmep BO3MeIIEHUS YOBITKOB
OTPENEIIAETCS CYAOM B COOTBETCTBHUH C NMPUHILIMIIAMU «CIIPABEMIMBOCTH U COpa3MeEp-
HOCTH OTBETCTBEHHOCTH JIONMYIICHHOMY HapylieHuwo»'. [Ipu 3ToM Kputepun KaTero-
pUl CIIPABEJIMBOCTH U COPA3MEPHOCTH OCTAKOTCS HEPAZBICHEHHBIMH, YTO CO3JAET
ONPENIEIICHHBIE CII0KHOCTH IS IIPABONPUMEHUTEIIA.

Oco00e BHUMaHHUE CTOUT aKIIEHTUPOBATH HA TOM, YTO BO3MEIIEHNE YOBITKOB MO-
KeT OBITh UCIOJIb30BAHO BO BCEX CIyyasx HapyHICHUS TPaXTaHCKUX TpaB, B TOM
YKCJIe OJTHOBPEMEHHO C IPYTUMH CIIOCOOAMHU 3allIUThI HApyIIeHHbIX TpaB (1. 1 ¢1. 393
'K P®). Unsbie xe hopmbl TpaxaaHCKO-TIPABOBOM OTBETCTBEHHOCTH MPUMEHSIOTCS
B MPElyCMOTPEHHBIX 3aKOHOM WJIM JIOTOBOPOM CJIy4asiX, YTO CBHUJIETEILCTBYET 00 MX
CIIE[IUAIILHOM XapaKTepe?.

HecMoTpst Ha OTHOCUTENBHYIO PACIPOCTPAHEHHOCTh IPUMEHEHUS TaKOU (POPMBI
OTBETCTBEHHOCTH, KaK BO3MEIICHUE YOBITKOB, B MPABONPUMEHUTEIBHON MPAKTUKE
Ha0JII0JIAl0TCS CYLIECTBEHHBIE CJIOKHOCTH, CBSI3aHHBIE C €€ peanu3anueil. B gactHo-
CTH, Ha IPAKTUKE TPYJHOCTh BBI3bIBAET JOKA3bIBAHUE OCHOBAHWI U YCIIOBUM OTBET-
CTBEHHOCTH, a TaKKe MOATBEPXKIICHUS pa3Mepa yObITKOBS.

Crenyromum 3JIEMEHTOM CUCTEMBI MEp TPaKJIaHCKO-TIPAaBOBOM OTBETCTBEHHO-
CTH, KOTOPYIO MOKHO OTHECTH K CAaHKLUSM, SIBJISIETCS HEYCTOMKA.

B cootBercTBUM co cT. 330 'K P®D, HEycTOlMKa — 3TO IEHEXKHASI CyMMa, ONIpee-
JIEHHAs1 3aKOHOM WJIM COIJIAIIEHUEM CTOPOH, KOTOPYIO AOJKHUK 00SI3yeTCsl YIUIaTUTh
KpEIUTOpY B Cily4yae HapyIIeHUs: 00s13aTeIbCTRA.

B ropucnpyaeHIM BBIIETISIOT CASAYIOMNUE BUIBI HEYCTONKH: mTpad U MeHs.

[tpad BeIpaxaeTcsi B yCTAaHOBJICHHON OTOBOPOM (DMKCHUPOBAHHOW CyMMe, KO-
TOpasi BHIILJIAYMBAETCS €AUHOBPEMEHHO U 3aBUCHUT OT pa3Mepa 3aJ0JKEHHOCTH .

1 O npumenerny cynaMm HEKOTOPHIX MONOXKeHHI pasaena I yacTu mepBoit ['paxkaaHCKOTO Kojekca
Poccuiickoit @enepanyn: nocranosiaenue Ilnenyma Bepxosaoro Cyna PO ot 23.06.2015 Ne 25 (1o-
cnennsist pen.) / CIIC Koncynprantlltoc.

2 Angpromenko A. B. ®opMsl 10TOBOPHOil OTBETCTBEHHOCTH // AKTyasbHbIE POOIEMBI POCCHI-
ckoro mpasa. 2014. Ne 9. C. 1907.

8 Kopssuna H. M. Y6BITKH Kak camasi pacpoCTpaHEHHAs Mepa MPakIaHCKO-TIPABOBOM OTBETCTBEH-
Hoctu // FOpuct. 2021. Ne 3. C. 58.

4 Nemunosa M. I'. IOpuuueckoe coaepikanue HOHATHI «eHs» U «Tpad» B rPa)kIaHCKOM M HaJIo-
roBoM 3akoHopaarenscTBe // BectHuk Cankrt-IlerepOyprckoit ropuanueckoit axagemuu. 2021.
Ne 1(50). C. 55.
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[lens — 37O elie o/iHa pa3HOBUIHOCTh HEYCTOMKHU, KOTOpas B OTIMUYKE OT mTpada,
IIPENIOJIAraeT HAYMCIECHUE MTPOLIEHTOB 3a KaXKIbIi J1I€Hb NPOCpOUKH:. OHa 3aBUCHUT HE
TOJIBKO OT pa3Mepa 3a/I0JKEHHOCTH, HO M OT JUTUTENIbHOCTH HapyIlIeHUs 0053aTeIbCTBA.

Heycroiika BBe/leHa 3aKOHOIATENIEM C 1€1bI0 KOMIIEHCAIIMK YOBITKOB KpEeIUTOpa
Y BOCCTAHOBJICHUS €0 HAPYIIEHHBIX MPAB.

CTouT OTMETHUTB, YTO SIBHASI HECOPA3MEPHOCTh HEYCTOMKH MOCIEICTBUSAM HapyIle-
HUS 00s13aTEIIbCTBA SIBJISIETCS OCHOBaHHMEM JJisi CHIKEHUs ee cyMMbl (cT. 333 'K PO).
IIpu sTOM KaTeropus «sBHas HECOPA3MEPHOCTH» SBISETCA OLEHOYHOM, CIEAO0Ba-
TEJIbHO Ha CETOIHAIIHUMN JIEHb CYIIECTBYET NOTPEOHOCTH B 3aKOHOJATEILHOM OMpe/e-
JICHUU €€ MPU3HAKOB JIN0O0 BEIPAOOTKE KPUTEPUEB IS €€ HAJICKAIIEH U OTHO3HAYHOM
OIICHKH MPaBOMPUMEHUTENSIMU. BBHIYy TOro, 4TO MPaBOBBIE AKThI HE COJEPKAT UX
YETKOTO NIEPEYHS, YUEHBIMU MPOaHAIN3UPOBaHa CyeOHas MPaKTHKa 10 JaHHOM KaTe-
ropuu cropoB. Tak, MpaBONPUMEHUTEISIMU BbIpAOOTaHBI CIIETYIONTUE KPUTEPUH JaH-
HOM KaTeropuu: 4pe3MepHO 3aBbILLIEHHAs CyMMa; 100POCOBECTHOE MOBEIEHUE JOIIK-
HUKAa; COOTHOIIEHUE pa3Mepa HEYCTOMKH U CYMMbI OCHOBHOTO JI0JITa; XapakTep U JJIu-
TEIbHOCTh HAPYLIEHUS, U JIp.2

B nocnegHee Bpems MPOLICHTHI 38 HE3aKOHHOE MOJIb30BAHUE UYKUMH JE€HEKHBIMU
CPEICTBaMHU TAKXXE CTAJIM PacCMaTpUBaTh Kak (hOpMy IpakJIaHCKO-TIPaBOBOMl OTBET-
ctBeHHOCTH®. CornacHo cr. 395 T'K P® nuuo moxer morpeboBaTh OT KOHTpareHTa
yIUIaTy OPOLEHTOB B CITy4ae HEMMPABOMEPHOTO YAEPKaHUS NN YKIIOHEHUS OT BO3BpaTa
JICHEKHBIX CPEJICTB, a TAKXKe IIPU MHOM mpocpouke ux yriartsl (ctT. 395 'K PO).

B 1. 53 nocranoBnenus [lnenyma BepxoBHoro cyaa ot 24.03.2016 Ne 7 «O npu-
MEHEHUU CyJlaMH HEKOTOPBIX Ios1okeHun [ paxxnanckoro koaekca Poccniickon dene-
panuu 00 OTBETCTBEHHOCTH 3a HapylieHue o0s3arenbetBy (nanee — [IIIBC Ne 7) yrou-
HAETCS, 9TO MPOIIEHTHI, ycTaHoBIeHHbIE cT. 3171 T'K P®, npencraBnsior co6oii miary
3a MOJIL30BAHKE Uy KUMU JCHEKHBIMH CPEJICTBAMHU, a HE (HOPMY OTBETCTBEHHOCTH, YTO
OTJIMYHO OT MPOLIEHTOB, MpeycMOTpeHHbIX CT. 395 'K P®*. [Tostomy muis cyna kpaiiHe
BaYKHOE 3HAUCHUE UMEET YCTAaHOBJIEHUE OOCTOATEIBCTB, U3 KOTOPHIX BHITEKAIOT TPEOO-
BaHMS UCTLA: N0JIb30BaHUE AeHEKHbIMH cpeacTtBaMu (cT. 317.1 'K PD) unu neucnon-
HEHUE WY TPOCPOYKA UCTIOTHEHUS IEHEXKHOTO 00s13arenbeTBa (cT. 395 'K POD).

Cnenyromieid MEpor B CUCTEME TPaKIaHCKO-NIPABOBOM OTBETCTBEHHOCTHU SIBJISI-
€TCs 3aJJaTOK, TO €CTh, ICHEKHAsd CyMMa, KOTOpasi BBIIAETCS] OJHOUM U3 CTOPOH APYroi

! wumerora 10. B., Cymko W. JI. AKTyanbHBIe aCleKThI B3BICKAHNS CyMMbI HEYCTOMKH U YITyIIeH-
HOMW BBITO/IBI C KOHTpPAareHToB // Byxranrepckuii y4er B OI0/PKETHBIX M HEKOMMEPYECKHX OpraHu3a-
nusx. 2022. Ne 3(531). C. 13.

2 Tam xe. C. 16.

3 I'paxxnanckoe mpaso: yuebruk: B 3 1. T. 1 / moxa pex. A. I1. Cepreesa. M., 2020. C. 981.

* O npuMeHeHMH CyIaMi HEKOTOPHIX MonoxkeHuii ['paxkianckoro kogekca Poccuiickoit denepanuu
00 OTBETCTBEHHOCTH 3a HapylleHue o0s13aTenbcTB: noctaHoBieHue [lnenyma Bepxosnoro Cyna PO
ot 24.03.2016 Ne 7 (pen. Ot 22.06.2021) // CIIC Koncynbrantliroc.
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B CUET MPUYMUTAIOIIMXCA C HEE IJIATeX e B KAUECTBE JI0KA3aTEIbCTBA 3aKJIIOUEHUS J10-
roopa (cT. 380 I'K P®). B rpaxxnanckom 3aKOHOAATEILCTBE MPEAYCMOTPEH 0COOBII
MOPSJOK I MPUMEHEHUS 3a/1aTKa, KOTOPBIi 3aK/II0UaeTCs B CIEAYIONIEM: B CiIydae,
€CJId CTOpOHA, JaBIIasi 3a/1aTOK, HE HCIIONHSIET JOTOBOpP, TO OH OCTaeTCs y KOHTP-
areHTa, a B cyyae, eciy JOTOBOp HapyIllaeT CTOPOHA, KOTOpas MOJIydnsa 3aAaToK, TO
OHa 00513yeTCs BBIIUIATUTH KOHTPAreHTYy TBOMHYIO CyMMY 3a/1aTKa.

[To cBoelt mpupoje 3a1aToK CX0X C Takoh (POpMOIl OTBETCTBEHHOCTH, KaK He-
yCTOMKA, TaK KaK B 00OMX CIydasXx pedb UJIeT 00 ONpe/leICHHON JIEHEeKHON cyMMe,
KOTOpasi yIiaduBaeTCsi CTOPOHOM, HApYIIUBIIEH 00s13aTeabcTBO. OJHAKO 33aTOK BCe-
r7la BHOCUTCSL Hamepea U K HeMy HE MOTYT ObITh MpUMEHEHa M0 aHAJIOTMH 3aKOHa
cT. 333 'K P® 00 ymMeHbLIEHUN HEYCTOMKH®.

Taxum 06pazom, Mepbl TPaKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH — 3TO CUCTEMaA
IPEyCMOTPEHHBIX 3aKOHOM IOCJIEACTBUIM UMYILIECTBEHHOTO XapaKTepa, B BUJIE BO3-
MeIIeHHs] yOBITKOB U CAaHKIMH, HACTYTAOLIUeE JIJIsl IPAaBOHAPYILIUTEINSI BCIEACTBUE He-
VCIIOJIHEHUS] WM HEHAJUIeXkKAIIEero MCIOJHEHUs o0s3aTenbeTBa. Cpenn HUX MOYKHO
BBIJICJIUTH CIEAYIOLIUE: BO3MEIIECHNE YOBITKOB, HAUUCICHUE MTPOLIEHTOB 3a HE3aKOH-
HOE TIOJIb30BAaHUE Uy KUMH JCHEKHBIMUA CPEACTBAMH, HEYCTOWKY, 3a1aToK. Hanbo:n-
IIYI0 3HAYUMOCTD JIJISl YYEHBIX COCTABIISET B3bICKaHNE YOBITKOB, TaK KaK JaHHAS Mepa
SBIISIETCSl YHUBEPCAIBHOM, TO €CTh MOXKET MPUMEHSTHCS BO BCEX TPAXKIAHCKUX MPABO-
OTHOILIEHUSX, B TOM YUCJIE OJJHOBPEMEHHO C JIPYTUMH (OpMaMHU OTBETCTBEHHOCTH.

! Noxnauxos 10. B. OTBEeTCTBEHHOCTH 3a HApyIIEHHE TPAKIAHCKO-IPABOBOTO JIOTOBOPHOTO 06s3a-
TenbCcTBa: Maructepekas auc.: 40.04.01. Tomck, 2020. C. 77-78.
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AKNBOTHBIE KAK OBBEKTbI
I'PAXKJIAHCKHX IPABOOTHOIIEHUM:
OCOBEHHOCTHA ITIPABOBOI'O PEI'YJIUPOBAHUA

E.C. Oneiinuxoea, cmyoenm
Jlanvresocmounulil opuoudeckul uHcmumym (guauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

Hayunwtii pyxosooumes

Axosenko E.B., kanouoam ropuouueckux Hayx
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypuol Poccuiickoii @edepayuu

JKUBOTHBIE — ATO KUBBIC OpPraHU3MbI, KOTOpbIC OOMTAIOT Ha HAIICH IJIaHETEe
Y HaJICJICHBI CIOCOOHOCTHIO K JBUXKEHHIO, PA3MHOKEHUIO U MUTaHUI0. B rpakianckom
3aKOHOJATEIBCTBE HET JIETAJIBHOTO OMPENICIICHNS JaHHBIM UBBIM OpraHuU3MaM, Io-
ATOMY Mbl MO>EM HCIIOJb30BaTh JUIIb ONPEACICHUS, MPEAOCTABICHHBIE TEOPHUEH.
Ha npotsbkeHun 10Aroro BpeMEHU U Ha CETOIHAIIHUN JE€Hb CYIIECTBYIOT OTPOMHBIE
CIIOPBI IO BOIPOCY MOJIOKEHHUS JKUBOTHBIX B TPAXKIAHCKOM PETYJIUPOBAHUM: BXOIAT
JI1 OHU B MIPEAMET COOCTBEHHOCTH JIMI] HJIA K€ CAMOCTOSTEJIbHBIC €IMHUIIBI TPaXKIaH-
ckoro npasa? B nacrosmee Bpemsa ['paxxnancknii kogeke P 3akperusieT psax HOpM,
YCTaHABJIMBAIOIINX MPABOBOM PEKUM KHUBOTHBIX.

B ct. 128 TK P®, xoTopast npsiMo 3aKperisieT IepeueHb 00bEKTOB IPakIaHCKUX
paB, )KMBOTHbIE HE yKa3aHbl. CornacHo cT. 137 'K P® k KUBOTHBIM MIPUMEHSIIOTCS
oO1ue mpaBuiia 00 UMYIIECTBE, MOCKOJIbKY 3aKOHOM WJTM MHBIMU MTPABOBBIMHU aKTaMU
HE YCTAHOBJIEHO MHOE. MOXHO CJIeJaTh BBIBOJ O TOM, YTO YKHMBOTHBIE OTHOCSTCS
K UMYILIECTBY, 0COOOMY BUJy BEIlIeH — OAYLIEBIEHHBIM, @ 3HAUUT, KaK 1 JIF0O0E Ipyroe
MMYIIECTBO MOTYT SIBJISATHCS 00bEKTAMU IPaXkJaHCKO-TIPABOBBIX CJIETIOK.

Cnenuduyueckre npuU3HAKU KUBOTHBIX, TAaKUE KaK OJYLIEBICHHOCTh, MpPUHA/-
JISKHOCTh K MPUPOJIC, HEOOXOIUMOCTh MUTATHCS MUIIECH, IPU OTCYTCTBUU KOTOPOIA
MOKET HACTYNMHUTh UX THOEh, MPUMEHUTENHHO K BBICIIIUM CYIIECTBAM — HAJIM4YKE 3a-
YaTKOB YMa, BOJIU, YyBCTB, HAIMYHNE KJIUYKUA CBUAETEIBCTBYET O TOM, UTO K 3TUM KHU-
BBIM CYII[ECTBaM HE0OX0IMMO CBoeoOpa3Hoe oOpaienue. B cBszu ¢ atum ['paxknan-
CKHI KOJEKC 3aKPEIUIieT HOPMBI, PETYIUPYIOLINE 0COOEHHOCTH TPUOOPETEHUS U TIpe-
KpallleHHs TIpaBa COOCTBEHHOCTH Ha >KMBOTHBIX, OCYIIECTBICHHUS CICJIOK C HUMHU.

Cornacho ct. 221 I'K P® nu1io0, KoTopoe oCy1ecTBUIO cOOp U JOOBIYY BOJIHBIX
OMOJIOTHYECKUX PECYPCOB, & TAKXKE KUBOTHBIX Ha OINpPEJIEICHHON TEPPUTOPUHN Hale-
JSeTCs TPaBOM COOCTBEHHOCTH HAa HUX. CaMOCTOSTENbHBIC MPaBUIA yCTAHOBIICHBI
B cT. 230 'K P® nna mpuoOpereHus mpaBa COOCTBEHHOCTH Ha O€3HAI30PHBIX
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AKUBOTHBIX. JIu110, KOTOpOE OOHAPYKUIIO )KUBOTHOE, B CPOK HE IMO3/IHEE 3 AHEH J0J1-
KEH MOJIaTh 3asBJICHUE O ero 3ajaepkanuu. C 3TOro MOMEHTA Y JIMIA, HAIISAIIETO KHU-
BOTHOE, BO3HHMKAET 0053aHHOCTH MO €ro cojaepxanuio. Kpome Toro, B ciyyae ru-
0ey WY TopYHU )KUBOTHOTO, HAIIE/IIIEe JIMIO HECET OTBETCTBEHHOCTH Mepe1 co0-
CTBEHHUKOM JKMBOTO CYIIECTBA. 3aKOH MPEAyCMATPUBAET TaKke€ BO3MOKHOCThb
JUla epeaTh )KUBOTHOE Ha COJIEp)KaHUE IPYTOMY JIMILY, €CJIM BTOPOU UMEET ISt
ATOTO BO3MOKHOCTh U ycioBuUs. Torjaa Bce 0053aHHOCTH, BO3JIOKEHHbBIEC HA HAIIE-
IEeT0, MepexoAsT K HOBOMY BpeMEHHOMY Biajienblly. Eciiu B TeueHue 6 MecsieB He
OOBSIBIIICTCSI MICTUHHBIN BJIaJENEIl )KUBOTHOTO, TO JINIIO, KOTOPOE 0OHAPYIKHIIO €ro,
UM JIMLO, KOTOPOMY OBUIO MEpPENaHoO >KMBOTHOE HAa COJEp)KaHUE, MPUOOPETAIOT
MPaBO COOCTBEHHOCTH, a B CIydae OTKa3a KUBOTHOE MOCTYIAET B MYHHITUTIAIBHY O
COOCTBEHHOCTb.

B ciyuae, ecnu nmpexxHuit COOCTBEHHUK 00BIBUTCS, TO OH BITpaBe TpeOOBaTh BO3-
BpaTa CBOUX IpaB, €cJid OyJIeT MPUCYTCTBOBATh (PAKT COXpaHEHHUS TPUBSI3AHHOCTH KH-
BOTHOTO K TIEPBOMY HJIU K€ JOKAKET, YTO HACTOSIIIUIA COOCTBEHHUK HEHAJICKAIUM
o0pa3om oOparaeTcs ¢ >)KUBOTHBIM CyIiecTBOM. [Ipu BO3BpaTe >KUBOTHOTO MPEXKHEMY
COOCTBEHHHKY, JIUI0, KOTOPOE COJIEPKAII0 U 3a00TUIIOCH BCE ATO BPEMS O HEM, MOXKET
noTpedoBaTh BO3HArpaxkJieHue coriacHo cT. 229 'K PO.

B cyne6Hoii mpakTHke 4acTO BOZHUKAIOT BOMPOCHI, CBSI3aHHBIE C TPUHAIJICIKHO-
CTBIO YJIUYHBIX XKUBOTHBIX, B TOM YHCJIC B CIydac HANaJCHHS TaKUX XKUBOTHBIX Ha
YeJI0BEKa ¥ MPUYUHEHUS BPEla €ro 3J0POBbIO.

[Ipu paccMOTpeHUN OHOTO U3 JIeJ 1O CIIOPY O BO3MEIIEHUU Bpea, MPUUUHEH-
HOTO 0€3Ha/I30PHBIM KUBOTHBIM, CyJl YKa3aj, uto «cratber 231 'K P® 3akononare-
JIEM 3aKperyieHO MPaBUiIo 00 aBTOMaTUYECKOM BO3HUKHOBEHUM MYHUITUTIATLHON COO-
CTBEHHOCTH Ha O€3HA30PHBIX KUBOTHBIX B LIEJISIX U30€kKaHUS OECXO35IUHOCTH, B TOM
cily4ae, €Cu JIUIA, UMEBIINE BO3MOXHOCTh MPUOOPECTH MPAaBO COOCTBEHHOCTH Ha
HUX, OTKa3bIBAIOTCS OT TaKOW BO3MOXHOCTH». [Ipu 3TOM CyJ1 OTKJIOHHIJI JOBOABI OT-
BETYMKA O TOM, YTO MECTHasl aIMUHUCTPAIIMS HE SIBISETCS COOCTBEHHHMKOM COOaKH,
MOCKOJIBKY B €€ aJjpec 3asBJIICHUE O PO3bICKE COOCTBEHHHKA COOAKU, YTO MPETyCMOT-
peno ct. 230 'K PO, He moctynano.! M3 Takoro ToJaKOBaHMS CIEAyET BHIBOJI, YTO 00s-
3aHHOCTbH IO BO3MEIICHUIO MATEPUAIIBHOTO U MOPAJIBHOTO BpeAa BO BCEX CIIydasx
MPUYUHEHHS TAKOTO Bpena OponsunMu (O€3HAI30PHBIMH) KHBOTHBIMU BO3JIaraeTcs
Ha COOTBETCTBYIOIIEE MyHULIUNIAIbHOE OOpa30BaHuUE.

OnHako, HE BCE CyAbl IPUACPKUBAIOTCS YKa3aHHOW No3uluu. Tak, cyJl oTKazal
B YJOBJICTBOPEHUU HMCKOBBIX TPeOOBAaHWN O BO3MEIICHUH WUMYIIECTBEHHOTO Bpeaa

! Pemenne TazoBckoro paifoHHOro cyna SImano-HeHeHnKoro aBToHOMHOTO OKpyra ot 08.07.2020
o neny Ne 2-175/2020 // https://sudact.ru/regular/doc/6Mmvz1EWzPmO/


https://sudact.ru/regular/doc/6Mmvz1EWzPmO/
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0e3Ha30pHBIM JKUBOTHBIM, IpUUKMHEHHBIM B pe3yibTraTte A TII, mockonbky He nmocyu-
TaJl, 9YTO MyHUIIUINAIEHOE 0OPa30BaHUE SABJIAETCSA €r0 COOCTBEHHUKOM.,

Pa3znmuyHoe TOJNIKOBaHME MOJIOXKEHUI O MOPSIAKE BOZHUKHOBEHUS IpaBa COOCTBEH-
HOCTH B OTHOLIEHUH O€3HAI30PHBIX KUBOTHBIX O3HAYAET, YTO HEOOXOIMMO UX COBEp-
IIEHCTBOBAHHE, 4 UMEHHO KOHKPETH3ALMs U YTOYHEHUE HOPM, PETYIMPYIOMINX JaHHYIO
KaTeropuio 00bEKTOB MPaXKIAHCKO-TTPABOBBIX OTHOIICHUN. YUUTHIBAs ClIeUU(DUKY KU~
BOTHOT'O KaK OJYIIEBICHHOH BeIllM, 3aKOHOaTelIb 0COOBIM 00pPa3oM perjaMeHTHPYET
BO3BpalllCeHHE MIPaBa COOCTBEHHOCTH Ha KUBOTHOT'O K MPEKHEMY BIIAJIEIIbILY: TPH YCIIO-
BUU COXPAHEHUS MPUBA3AHHOCTU K HEMY KMBOTHOTO, JIMOO €CJIM HOBBI COOCTBEHHHK
’KECTOKO WJIM HEeHaJyIe,ammM oopazoM obparmmaercs ¢ HuM (1. 2 cT. 231 'K PD). dak-
TUYECKUM YCJIIOBUEM BO3HHUKHOBEHUS MpaBa COOCTBEHHOCTH Ha KUBOTHOE BBICTYIIAIOT
€ro 0coObl€ TOBEIEHYECKUE ICUCTBUS, CBUJETENLCTBYIOUINE O COXPAHEHUH UM MIPUBSI-
3aHHOCTH K IIPEKHEMY BJIAJIENbIy. 3€Ch MHTEpECHA TouKa 3peHust M. M. BaneeBa, ko-
TOPBII IOJIAraeT, YTO B JAHHOM CIIy4ae «3aKOHOJATENb, IIyCTh U OYEHb OCTOPOKHO,
TIPU3HAJ 32 )KUBOTHBIMHU CIIOCOOHOCTH MMETh M POSIBIIATH CBOIO BOIIFO»Z.

Tonpko 3TUM cnienugpuKa MpaBoOBOrO MOJIOKEHUS HE OrpaHMYuBaeTcs. B oTHo-
IIEHUU XUBOTHBIX MPEAYCMOTPEHBI TAKXKE CHEUUAIbHBIE CHOCOOBI MPEKPAIEHUS
npaBa cooctBeHHOCTH. CormacHo cT. 241 'K PO, eciii cOOCTBEHHUK IOMAIITHETO KUBOT-
HOTro 00paIaeTcs C HUM B SIBHOM ITPOTUBOPEYNH MPaBUJIaM T'yYMaHHOCTH, TO JIMIIO, KOTO-
poe MpeabsIBUIO COOTBETCTBYIOIIEE TPEOOBAHUE, MOKET BBIKYIIUTH )KMBOTHOE, B T.Y. B
cyneoHoM nopsake. Cieyer OTMETUTh, UTO 3aKOHOAATENb HE PAaCKPBIBAET, KaKoe 00-
palICHUE C )KUBOTHBIM MOKET SIBUTHCS OCHOBAaHHUEM JJIS €r0 NPUHYAUTEIBHOTO BbI-
KyIla ¥ 4TO 03HAYAET MOHATHE IIPOTUBOPEUUE MTPABUIIAM T'YMAHHOCTIY.

B u. 2 cr. 137 'K PO conepxutcs npsiMoi 3anpeT Ha KECTOKOE OOpalIeHHE C HKU-
BOTHBIMU. B ueM 3akirrouaercs :KeCTOKOCTh M Kak oHa npossisercs, ['K PO He packpsbl-
BaeT. [1o cBoeil cyTH, Takasi TpaKTOBKA CTaTbH 3aKOHOJIATENIEM HE HECET B c€0€ CMBICIIO-
Boii Harpysku®. Jlunis B YK PD 3a sxecToKO€ 00palleHue ¢ 5KMBOTHBIMM, HIOBJIEKIIEE 3a
co0oii ero rudess WK yBeUbe, MPEAyCMOTPEHA OTBETCTBEHHOCTD B BUJIE IITpada, 00s13a-
TEJBHBIX WM UCTIPABUTEIBHBIX PAa00T, OTPaHUYCHUS WU JIUIICHUS CBOOO/THI.

Panee B tuTeparype yxe oOpaiiaioch BHUMaHK€e Ha MPo0OJeMy COOTHOIIEHHUS 110~
HATUNA «HETYMaHHOE OTHOLUEHHUE» U «KECTOKOE OOpalleHNEe» MPUMEHUTENBHO K KU-

BOTHBIM4.

! Pemenme Borpanckoro paiionHoro cyma Pecny6mmkn Xakacuu ot 07.07.2020 mo memy Ne 2-
134/2020 // https://sudact.ru/regular/doc/6Mmvz1EWzPmO/.

2 Banees M. M. Bemu kak 00BeKTHI TpaskIaHCKHX MPABOOTHOMIEHUH: THC. ... KaH/. IOPHINY. HAYK.
ExatepunoOypr, 2003. C. 33.

3 Korosa B. A. )KuBOTHBIE KaK 00BEKTHI IPaXKIaHCKUX NpaB // Teopus mpaBa M MEXKToCyIapCTBEH-
HbIX oTHOIIeHUH. 2022. 10 (22). C. 58-62.

‘Ila6ammra M. A. OcoGEHHOCTH MPAKTHYECKOTO MPUMEHEHHS HHCTHTYTA MPUHYIUTETHHOTO BHI-
KyIa *XUBOTHBIX // AKTyaJibHBIE poOsIeMBl poccuiickoro mpasa. 2021. Ne 6 (127). C. 88-101.
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Xecrokoe obpareHue moapasyMmeBaeT GU3NIECKOe BO3JICHCTBUEC HA KUBOTHOTO
Y IPUYUHEHUE eMY Bpe/Ia, a TaAKKe HEOKa3aHHUe IMTOMOIIN, €CJIM OHO HAXOJAUTCS B OTIac-
HOM TSI )KW3HU WJTU 3I0POBhs COCTOSTHMH. HerymMmaHHOE OTHOIIIEHUE, TI0 MOEMY MHE-
HUIO, SIBIIICTCS 00JIee IMUPOKUM MTOHATHEM, KOTOPOE BKIIFOYAET B CE0s1 HE TOJIBKO TIPH-
YuHEHUE (PU3NUECKOTO Bpeaa, HO M T€ ACHCTBUS, SBISIONMINECS aHTUTYMAaHHBIMHU, HO
HEe 00513aTeJIbHO (PU3UUECKUMH.

B cBs13u ¢ 3THIM, Ha MOH B3I, HEOOXO0IMMO Ha 3aKOHOJIaTEIbHOM YPOBHE OIIpe-
JICIATH 00JIee TOYHOE U YETKOE pa3rpaHUUICHHUE JaHHBIX MOHATHH. KOHKpETHO, B 4acTh
OTIpEIEICHUS] TAKOTO TOHATHS KaK «KECTOKOE OOpaleHue» ClIeIyeT UMETh B BHUIY
MMEHHO (pr3ndecKkoe BO3ICUCTBIE HA )KUBOTHOTO, a TIOJT «<HETYMAaHHBIM OTHOIIICHHEM)
— HE TOJBKO (PU3UIECKOE BO3JICHCTBHE, HO U TICUXUUYECKOE: YETIOBEK OCKOPOJIIET JKU-
BOTHOE, YMBIIJICHHO HE KOPMHUT €r0, HE YXa)KUBAET 32 HAM H T.]I.

Takum 00pa3om, MOXKHO CHAEIaTh BBIBOA O TOM, UYTO >KMBOTHBIC JICHCTBUTEIIBHO
SIBJISIFOTCSL 0COOOM Pa3HOBUJIHOCTBIO OJIYIIEBIICHHBIX OOBEKTOB Tpa)KJIaHCKUX TPaB,
a TPAXJIAaHCKOE 3aKOHOJATEIBCTBO, XOTh M HEJJOCTATOYHO COBEPIIISHHO, HO BCE PaBHO
He ocTaBjsieT 0€3 BHUMAaHHMS JJAHHYIO TPYIITY M 3aKPEIISIeT Psii HOPM, PETYIUPYIOLIHUX
cnenuuKy MPaBOBOTO MOJIOKCHUS )KHBOTHBIX C PA3IMYHBIX CTOPOH.

CEMbS B ITIPU3ME HACTOSIIET O:
CEMEWHO-IIPABOBOM ACIIEKT

M.C. Ilenowp, cmyoenm
Jlanvresocmounwiii opuoudeckuu uncmumym (gunuarn)
Ynusepcumema npoxypamypwol Poccuiickoui @edepayuu

Hayunwiii pykogooumes

Bacunvesa A.B.

Jlanvnesocmounwlii opuoudeckull uncmumym (gunuarn)
Ynusepcumema npoxypamypuol Poccuiickoii @edepayuu

B xu3Han KaXJI0Tr'0 YCJIOBCKA BAJKHYIO POJIb UTPACT CJIOBO «CCMb». I[J'I}I MHOI'HX —
9TO HC IIPOCTO CJIOBO, 3TO TCILIBIC OSMOIIMHU, KOTOPBLIC MbI MCIIBITBIBACM, HAXOIJACh B
OKPYXKCHHUU J'IIO6$IHII/IX, 3a6OT$II]_[I/IXC$I O HacC JII0OiAX. Ho ¢ KaXXJbIM I'OOOM AAaHHOC
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CJIOBO TEPSIET CBOE COLMAJIbHOE 3HAaYeHNE. /JJaHHBIM UHCTUTYT COBMECTHO C UHCTUTY-
TOM OpayHBIX OTHOIICHHM MpETepreBacT KPU3UC, KOTOPBIM COMPOBOXKIAETCS OOJb-
IITUM KOJIMYECTBOM MPOOJIEM.

[To nanapiM ®DenepanbHON CIIY>KOBI TOCY/IApCTBEHHON CTATUCTUKH 3a JIEKaOphb
2022 r. 6su10 3apeructpupoBaHo 79 499 Opaka. K coxxaneHutro, cTaTUCTHKA pa3BOA0OB
pacret, B nekadbpe 2022 1. ObLIO 3aperucTpupoBaHo Ha 8§ 632 pa3Boja OoJbllle, YeM
B nekadpe 2021 r.!

C KaxapIM ACCATHIETUEM KOJIMYECTBO JIIOJIEH, JKENaIoIUX PacTOPrHYTh Opak,
yYBEJIMYUBAETCS, 00yCIaBINBAECTCs 3TO TpaHC(hOpMallMelh HHCTUTYTOB CEMbH U Opaka.
Momnosioe mokosieHne He BUJIUT HEOOXOAUMOCTH B CO3JaHUM CeMbU. {7151 MOToaexu
BAYKHO PEANN30BaTh ce0s B )KU3HU, CTATh MATEPUATIbHO HE3aBUCUMBIMH OT POJIUTENEH.
OmHU cYMTAIOT CEMBIO 0aIacTOM, KOTOPBI TOPMO3HT U HE JAET PACTU MO KAPbEPHOU
aecTHULE. J{pyrue — HexkenaHue Co3/1aTh CEMbIO OOOCHOBBIBAIOT TEM, UTO CHaJyalla UM
HY>XHO 00ecreuuThb ce0s, YTOObI B JaJIbHEHIIIEM HE 3aBUCETh OT POAUTENICH KaK B Ma-
TEpUAIILHOM IUIaHE, TaK U B MOPAIbHOM. L|€eHHOCTHBIN OpUEHTUPBI Y MOJIOJOTO MTOKO-
JICHUSI HAMPAaBIICHBI MIPEX]I€ BCEro Ha 3a00Ty O 370POBbE U Kaphepy. MaTepuanbHbIil
aCIEeKT OCTAeTCsl B MPUOPUTETE U SBIISIETCS OJJHUM U3 HEOOXOIUMBIX (PAKTOPOB IS
CO3JIaHUS CEMBU-.

Moinogoe noKOJIEHHE HE TOPOIUTCS CO3/aBaTh CEMbIO, HO HEOOXOIUMO OTMe-
TUTb, YTO HEKOTOPBIE UCCIIEAOBATENIN CUUTAIOT, YTO CO3/IaHUE CEMbH 3aJI0KEHBI B Ue-
JIOBEKE Ha YPOBHE MHCTUHKTOB. Takoil moxo 0COOEHHO XapaKTepeH AJis NpeCTaBu-
TEJIbHUI] KEHCKOro MoJja. [IposiBiieHre MaTepUHCKOTO HHCTUHKTA Y KEHIIUHBI BbIpa-
’KaeTcsl MPEeXJe BCEro B MOTPEOHOCTH OOILIEHUS M B3aUMOJICHCTBUS C 1eTbMU. PaHO
WJIM T03]THO, 10 MHEHUIO YUEHBIX, Y )KEHIIUHBI BO3HUKAET Takas NOTPeOHOCTh, BCIIE-
CTBHE YEro BO3HUKAET HEOOXOUMOCTh CO3aHUs CEMBHU.

Kpusuc nHCTUTYTa ceMbH U OpayHbIX OTHOLLIEHUH TaK)Ke 00YyCIIOBJIEH Npo0ieM-
HBIMH B3aMMOOTHONICHHUSIMU MY>KUMHBI U KEHIIUHBI. PUTHIHOCTH, HECTIOCOOHOCTH
CTJIXKUBATh KOH(MIUKTHI, HEOOJBIION KHU3HEHHBIN OMBIT — IMOCJE BCTYIUICHUS B Opak
SBJISIFOTCS 00CTOSATEIHCTBAMHU, MOAPBHIBAIOIIMMU TEIIIBIE B3aWMMOOTHOIIEHUSI CYTpY-
roB. OTHOM W3 HACYIIHBIX MPOOJIeM SBISICTCS HAcHUIue B cembe. Ha ceromHsmHmii
neHb B Poccuiickoit denepanuu MexaHu3Mm 1o 60pb0e ¢ JOMalTtHUM HACUIIMEM HE TTPU-
HOCHT T€X PE3YJbTATOB, KOTOPbIE HEOOXOAUMBI OOIIECTBY. Y CTpAaHEHHUE HACWIIHS B Ce-
MBE TIOJIOKHMTENBHO CKAKETCS HA MHCTUTYTE CEMBH B LIEIOM®.

! O¢unmaneas cratucrika degepanbHol ciyObI TOCYIapCTBEHHOM cTaTHCTHKH. Pasmen «Jlemo-
rpadusi». URL: https://rosstat.gov.ru/folder/12781 (nata o6pamenus: 10.04.2023).

2 [1leitxoBa M. C., Besyrmosa FO. 0. B3rys coBpeMeHHOH MOJIOJIEKH Ha CeMbIO U CeMeifHbIe IeH-
HocTH // BecTHuk JIoHCKOTO rocyaapcTBeHHOro arpapHoro yausepcurera. 2019. Ne 2-2(32). C. 56.
3 Yemaruna JI. C., I3106an B. B. Hacune B ceMbe Kak conpaabHas MpoOIeMa COBPeMEHHOT0 001Ie-
crBa // Bectauk MHcTuTyTa MUpOBBIX nuBriM3anuid. 2019. T. 10. Ne 1(22). C. 69-73.
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Kpusuc coBpeMeHHO# ceMbi 0COOBIM 00pa3oM BIUSIET U Ha JeMOTpaduyuecKyro
o0ctaHoBKY B Poccun. Yactble pa3Bo/ibl, HEXXEJIaHUE 3aBECTH peOeHKa, MaJIO€THOCTb,
HEJOMOHUMAaHKE TTOKOJICHHI — BCE 3TO yrpoxkaroime GakTopbl A1 AeMorpadudeckoi
00CTaHOBKM OOLIECTBA, UTO BBIPAKAETCS B BUJI€ HU3KOM poxkaaeMocTd. B cBoem mpo-
rao3e PenepanbHas ciry>k0a rocyJapCTBEHHOM CTaTUCTUKH yKa3ala, YTO OTPHUIIATEIIhb-
HBI €CTECTBEHHBIA MPUPOCT OyAET XapakTepeH [JIs Hallero oOliecTBa BIUIOTH /0O
2035 r. Ilo maHHOMY MPOTHO3Y B CiIydyau HU3KOTO BapuaHTa B 2023 r. KOJIMYECTBO
yMepuux OymeT Ha 724 ThIC. NIPEBHINIATH KOJUYECTBO POAMBINMXCA'. BeIMupanue
HAIIero O0IIECTBa B JAHHOM CiIydae 00yCIOBICHO KPU3UCOM CEMbU U OpadyHbIX OTHO-
IICHUIAZ,

Baxnoil npo6iemoii B Opake CUMTAETCs HEJOMOHUMAHUE MY>KUMHBI U KCHIIIMHBI
yKe rocJie BeTyrieHus B oOpak. @puapux Huie nucan: «Eciau Ob1 cynpyru He xKuiu
BMECTE, y/lauyHble OpaKu BCTpedaauch Obl yamie». Jlo BCTyIuieHus B Opak Jr0AbMU ABU-
’KET 4yBCTBO BJIIOOJIEHHOCTH, 3iidopun, cuactes. Ho mocie Toro, kak cynpyru Hauu-
HAIO0 COBMECTHYIO )KM3Hb, CTAJIKUBAIOTCS C OBITOBBIMU NMPOOIEMaMU, MPOTUBOPEUNSIMHU
XapaKTepOB, CEMbsl HE KaXKETCS CyNpyraM 4YeM-TO CBETJIBIM U TeIUIbIM. JIuib HeOob-
IIOM YacTH CYNPYIOB YJAAeTCs MEPEXHUTh ITOT MEPHOJ, MPUBBIKHYTH JPYT NPYTY,
MONTH Ha KoMOpoMucce. Jlpyrast ke 4acTh — pelaeT pacTOpruyTh Opak.

[IpoOnaeMbl UHCTUTYTOB, ONMKUCAHHBIX BBIIIE, TAKXKE CBSA3aHBI C OCOOCHHOCTAMHU
COBPEMEHHOI1 ceMbH. B0o3pacT BCTyIUIEHHS B IepBbIii Opak yBemuauics®. [1o JaHHBIM
®enepanibHOM cay»)0bl Tocy1apcTBeHHOM ctatucTuku B 2000 1. camblif pacmnpocTtpa-
HEHHBIN BO3pACT )KEHHMXa U HEBECTHI PU BCTYIUIEHUU B Opak coctaBiisii 18—24 rona.
Celiyac e npu BCTYIUICHUH B Opak Mpeo0iaJarouiiil BO3pacT My KUKUHbI U )KEHIIUHBI
coctaBiisieT 25-34 roga. OgHoM U3 XapakTEPHBIX 0COOCHHOCTEHN CUMTAETCSI CHUYKEHUE
LIEHHOCTH Opaka, ceMbH, eTeid. Moyoj0e MOKOJIEHNE HE BUAUT IpeIHa3HAYeHUS CO-
3/1aHUsI CEMBH, TO, YTO MOXXET CYILECTBOBATh M MPEYMHOXAThCs, OJIaroaps cembe.
Coznanue ceMbHU MpeoiaraeT MPUCYTCTBUS B )KU3HU apTHEPOB JIFOOBH, B3aUMOIIO-
HUMaHHsl, BEpDHOCTH, IIOMOILX B Pa3BUTHH APYT IPYra, JUYHOCTHOTO U AYXOBHOI'O PO-
CTa, paloCTb ObITh POJUTENISMHU.

Taxum 006pazom, MOKHO CA€NaTh BBIBOJI O TOM, YTO MHCTUTYThI CEMbU 1 OpayHbIX
oTHOLIEHUH TpaHchopmupyeTcsi. CylniecTBEHHbBIM (DaKTOpOM B peopMUpOBaHUH JaH-
HBIX UHCTUTYTOB SIBJIAETCS U3MEHEHUE OTHOIIEHHS MOJIOJIOTO TOKOJIEHUS K CO3/JaHUIO

! Odunmanbuas cratuctuxa denepanbHoii ciryk0bl rocyJapcTBeHHOM cTaTUCTHKH. Pasjen «Jlemo-
rpadus». URL: https://rosstat.gov.ru/folder/12781.

2 bnoxuna H. B. Uacturyt CeMbH ¥ (JOPMUPOBAHKE CTIEHUATNCTA HOBOTO THIIA, OTBEYAIOMIETO MO-
TpeOHOCTSIM coBpeMeHHoro oodmiectBa // Ilo3umusa. dunocodckue mpodiieMbl HAYKH U TEXHUKH.
2019. Ne 13. C. 84-90.

3 Mockosnesa E. A., Kantyp E. JI. CoBpeMeHHas ceMbsi: TIpOOIEMBI M TIEpPCTIEKTUBE // YueHbIe 3a-
metku TOI'Y. 2019. T. 10. Ne 4. C. 70-74.
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CeMbH B 11eIoM. Kpu3uc gaHHBIX HHCTHTYTOB TPEXIE BCErO 00YCIOBICH BO3HUKAIO-
IIMMHU TIPOOJIeMaMU, KOTOPbIE HMEIOT MEPCIEKTHBBI PEIICHUH, HO KOJIMYECTBO TPO-
65eM npeobagaeT HaJ KOJTUIECTBOM PEIICHHI.

IHPOBJIEMbI IITIPABOBOI'O PEI'YJIUPOBAHUSA
HPU3HAHUA IT'PAKTAHUHA BE3BECTHO
OTCYTCTBYIOIIUM

E.A. Ilozpebuak, cmyoenm
Jlanvresocmounwlil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

Hayunwtii pyxosooumeis

Axoesenko E.B., kanouoam opuouueckux HayK
JlanvHesocmounwlil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

B nHacrosiiee BpeMsi IUBUIIMCTUYECKOM HAYKOM YETKO HE OINPEEIICHO MOHSTHE
0€3BECTHO OTCYTCTBYIOIIETO, YTO SIBJISETCS OJHON U3 SIBHBIX METOIOJIOTUUYECKHUX MPO-
onem. B nelictBytomeM I'paxxnanckom koaekce Poccuiickoit denepaiiniu ornvcanbl oc-
HOBHBIE MOJIOKEHUSI 0 OE3BECTHOM OTCYTCTBUU, HO MPU 3TOM OTCYTCTBYET JIETAIbHOE
OTIpeICJICHHUE JaHHOTO HHCTUTYTA, YeM U O0YCIIOBJICHBI Pa3INIHBIC B3TJISIbI U MHEHUS
10 JIAHHOMY BOIIPOCY.

Ecnu obparuthcs k Tpyaam muBmircTa npomnioro cronetus FO.A. Ilomosa, To
OH YTBEPKIaJl, YTO OE3BECTHOE OTCYTCTBUE IPakIaHUHA XapaKTepU3yeTCsl HEU3BECT-
HbIM MECTOHAXO0XJAEHUEM M OTCYTCTBUEM OCHOBAHUM, MPEATIOIATAIOIINX €r0 HAX0XK-
JICHUE B J)KUBBIX .

Hcxons n3 Takoro NoHUMaHMS, MOKEM 3aMETUTh HEIOYET, KOTOPBIN BhIPakKaeTCs
B OTCYTCTBUU MPU3HAKA, YOCTOBEPSIONIEro 0€3BECTHOE OTCYTCTBUE Cy10M. [Ipu aTOM
P.B. McxaHoB cunTaeT JaHHBIN MPU3HAK BAXKHBIM U 3HAYNMBIM.

B ocHOBHOM ke, TO3UIMs OOJIBITMHCTBA YUCHBIX SIBIISIETCS CXOXKEH, 1O FOpUIU-
YECKON OIIEHKE, CIEAYIOIIHUX MPU3HAKOB: TPaXJAHUH OTCYTCTBYET JIUTEIbHBIN

! TTonos 0. A. IpusHanue rpakaaHKHA GE3BECTHO OTCYTCTBYIONINM HITH 00BABJIEHNE TPAKIAHIHA
ymepunM. Mocksa, 1985. C. 37.



145

NEePHOJ BpEMEHHU; MECTO €ro MpeObIBaHUSI HEM3BECTHO; OTCYTCTBHUE IPak/laHUHA MO/~
TBEpXKIAETC CyIoML.

[To HameMy MHEHHIO, HAaMOOJIee MTPaBUIILHBIM ONPEIEICHUEM SBIIAECTCS IIpeia-
raemoe P.B. McxaHOBBIM, MOCKOJIBKY TOJIBKO ITO PELICHUIO CYJa O IPU3HAHUU TPaXK-
JaHUHA 0€3BECTHO OTCYTCTBYIOUIUM HACTYyNAOT IOPUAMYECKHE OCIEACTBUS KaK IS
3aMHTEPECOBAHHBIX JIUII, TaK U JJI1 CaMOTr0 O€3BECTHO OTCYTCTBYIOILIETO.

CornachHo 4. 1 c1. 42 'K P®, rpaxganiH MOKET OBITh NMPU3HAH 0€3BECTHO OTCYT-
CTBYIOIIMM TOJIBKO MO PEIICHUIO CyJa MO UCTEYEHHE rojla C MOMEHTA IMOJIyYECHHUS I10-
CJIEJTHMX CBEJIEHHUI O €r0 MECTE MPEOBIBAHMS TI0 3asBJICHHIO 3aMHTEPECOBAHHBIX JIULL,

Hcxons n3 BBILIEU3I0KEHHOTO MOYKHO ONPEIEIUTh YCIOBHS MPU3HAHMS TPaXK/Ia-
HUHA 0€3BECTHO OTCYTCTBYIOIUM: 1) rpaskIaHUH HE HAXOAHUTCS B TIOCTOSIHHOM MECTE
KHUTEILCTBA; 2) B TCUCHUH T'0JIa OTCYTCTBYIOT FOPHINYCCKUE U (PAKTUICSCKHUE CBEICHUS
0 MECTE €0 HaXOXKJICHHS; 3) 3aHHTEPECOBAHHbIC JIUIA OOPATHUIIMCH B CYI JJIs PU3HA-
HUS TpaXKIaHUHA TaKOBBIM; 4) CyJ IPUHSII PEICHNEe O MPU3HAHUU TPaKIaHnHA 0e3-
BECTHO OTCYTCTBYIOILIUM.

CornacnHo cratbe 20 'K P® mMecToM KUTENbCTBA SIBISETCS MECTO, T/I€ Tpakaa-
HUH TOCTOSIHHO WJIM MTPEUMYIIECTBEHHO MTPOKUBAET, JIJIs HECOBEPIIICHHOJIETHUX TPaX-
JIaH TPU3HAETCS MECTO KUTEIBCTBO UX 3aKOHHBIX MIPEICTABUTEIICH.

YTparta 00paTHOI CBSI3U B TEUEHUH OJTHOTO rojia C 3aMHTEPECOBAHHBIMU JIUIIAMU
MIPOUCXOJIUT B TOT MOMEHT, KOTJ]a TPAK/IaHUH OTCYTCTBYET B IIOCTOSIHHOM MECTE KU-
TEJIbCTBA M €70 MECTOHAXOKJEHNE HEN3BECTHO. J[aHHBII CPOK HAYMHAET CYUTATHCS CO
IHSI TIOJTyUYEHHUS MOCIEAHUX CBEAEHUM O rpaxkaaHuHe. Eciii cpok HEBO3MOKHO yCTa-
HOBUTb, TO OH HAUMHAET T€Yb C IEPBOr0 YUCIa MecsIa, CIEAYIOIIEro 3a TeEM, B KOTO-
POM OBbLIIM MOJIyYEHBI MOCIEAHUE CBEAEHUSI 00 OTCYTCTBYIOILEM, a P HEBO3MOKHO-
CTH YCTaHOBUTD 3TOT MECSI — IEPBOE SHBAPS CIEAYIOIIEro roa.

Ho 3akoHoAaTenb He YUUTHIBAET TOT (DAKT, YTO B ONPENEIECHHBIX CIy4Yasix HEBO3-
MOKHO YCTAaHOBUTH TOJ], KOT/Ia OBLITU TIOJYYEHBI TTOCJICTHUE CBEJICHUS O TPaXIaHUHE.
Tak, P.B. McxaHoB BeIIBUTAET CIEAYIOIIEE pelIEHUE JaHHOW MpoOJieMbl: B JTaHHOU
CUTYaIMH He0OXO0IMMO UCUUCTISITh CPOK C TIEPBOTO SIHBAPSA T0/la, CJICTYIONIUM 32 Mpe/l-
MOJIATaeMbIM TOIOM".

Kax Obu10 ckazaHo paHee, Uil IpU3HAHUS IPakIaHUHA OE3BECTHO OTCYTCTBYIO-
UM HYKHO (PaKTUUECKOE U IOPUANYECKOE MOATBEPKIeHUE. UTOOBI YCTaHOBUTD (DAKT
OTCYTCTBHUS, 3aMHTEPECOBAHHbBIC JIMIIA JIOJDKHBI 3allPOCUTh Yy PA3JIMYHBIX OPraHoOB

! Nxcanos P. B. PaccMoTpeHHe CylaMu el O 6e3BECTHOM OTCYTCTBHH M OOBSBICHUH YMEPIINMA
COTPY/ZHUKOB OPraHOB BHYTPEHHUX JIe]: aBToped. Auc. ... KaHa. opul. Hayk: 12.00.15. CII6., 2005.
C. 15.

2 I'paxcnanckuii komekc Poccmiickoit ®eneparmu (dacts mepsas): npuaar 30.11.1994 (B pex. oT
29.12.2022 Ne 51-@3) // CIIC Koncynbrantllitoc.

8 Mxcanos P. B. Vka3. cou. C. 16.
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U yUpeXJeHHM (OpPraHOB 3alMCH AKTOB TPaXXIaHCKOro cocTosiHUs, COIHalbHOTO
donna Poccuu, MOMUKIUHUKKA U T.[.) ONpPEAETICHHBIE TOKYMEHTHI, (PUKCHUPYIOIINE
dakTryeckoe mpeObIBaHUE MPaKIAaHUMHA HA KaKOW-THOO0 TEPPUTOPUH. A ISl FOPUIH-
YEeCKOTO MOITBEPKICHUS 3aMHTEPECOBAHHBIM JIMIIAM HEOOXOIMMO OOpaTUTHCS C 3asiB-
JIEHUEM B CyJ, KOTOPBIM B CBOIO OY€pEAb MIPUHUMAET PELIEHUE O NMPU3HAHUMU WUJIU HE
NPU3HAHUY TPAKIAHNHA TAKOBBIM.

O ToM, KOro MOHMMAET 3aKOHOJATEIb B KAYECTBE «3aMHTEPECOBAHHOIO JIMIAY,
U3 COJIEp)KaHMs CTaThbU HE sicHO. Eciin oOpaTuThCs K MpaBOBOM JTOKTPUHE, TO MOXKHO
CEJIaTh BBIBOJBI, YTO O] 3aMHTEPECOBAHHBIMU JIMLIAMH, [IOHUMAIOTCS JIMIIA, [IpaBa
1 00S3aHHOCTH KOTOPBIX 3aTPAarMBAIOTCA B Pa3IMYHBIX IpaBooTHOmeHusx . K takum
JIMAM MOKHO OTHECTH: CYIIPYTrOB, KOTOPbIE 3aMHTEPECOBAHBI B YIIPOIIIEHHOM PacTop-
’KEeHUU Opaka; OBIBIIKMX CYIPYrOB, MPETEHIYONINX Ha JBIOTHI 15l HECOBEPIIEHHOJIET-
HUX JIeTeH; JIUL, HaXOASIIMXCSl HAa WKIUBEHUN 0€3BECTHO OTCYTCTBYIOIIETO, JIJIS MO-
Jy4eHUs TIEHCUU TI0 TIOTepU KOPMIIIbIIA; IPYTUX (PU3NYECKUX JIUII, YbH TIpaBa ObUIH
HapylIeHbI; POKYPOPA; OPraHbl MECTHOTO CAMOYIIPABJICHUS U TOCYAapCTBEHHOU Blla-
CTH; IOPUANYECKUE JINLIA.

N.A. MuxailsioB yTBEp>KIAeT, YTO MOJ 3aMHTEPECOBAHHBIMH JTUIAMU HEOOXO-
IMMO TIOHUMAaTh W IOPUJIMYECKHUE, aBTOP JENAaeT JAaHHBIM BBIBOJ UCXOId U3 CT. 277
['TIK P®?. K TakuM IMI[aM MOTYT OTHOCHTCS KPEAUTOPHI OTCYTCTBYIOLIETO IPaXkia-
HUHA KakK JIMIA, 00JIa/IalolIne IpaBoM TpeOoBaTh MPU3HAHUS TPaKJaHUHA 0€3BECTHO
OTCYTCTBYIOIIMM WJIM yMepmiuM. Kpeauropamyu MOTYT BBICTYINATh W FOPUANYECKHE
nuia, ubk 1pasa 6pun Hapymensr. C.I1. [lopTsaHkuHa B cBOel KiaccU(pUKALMU 3a1H-
TEPECOBAHHBIX JIUI] BBIJIETSIET KIOPUANYECKHE JIULIA U OPTAHU3ALINH, HE UMEIOIIUE CTa-
Tyca IOpUANYECKOro JIUIA, C KOTOPBIMU MPONaBIINI 0€3 BECTU IPAKJIaHUH COCTOSI B
KaKHX-TU00 00A3aTEILCTBEHHBIX TPABOOTHOILEHHIX»®,

N3yuuB cyneOHyI0 MPaKTUKY, MbI PUIIUIHA K BBIBOJY O TOM, YTO 3aMHTEPECOBAH-
HBIMU JIMIIAMHU Yallle BCETO BHICTYNAIOT CYNPYTH UM OBIBIIME CYNPYTH JIUII, TPU3HAH-
HBIX O€3BECTHO OTCYTCTBYyrOIIMMH. Hampumep, pemieHueM ApPCEHbEBCKOTO TOpOJ-
ckoro cyzaa [Ipumopckoro kpas, cyn cornacHo 1. 1 ct. 42 I'K P® no 3asBienuto cy-
Npyru npu3Hall 0€3BECTHO OTCYTCTBYIOIIMM. 3asBUTEIbHHIIA MPOCHIIA MPU3HATH €€

! 3akapsesa M. M. 3anHTepecoBaHHbBIE MUIA B AENaX O NPH3HAHNY IPaKIAaHIHA GE3BECTHO OTCYTCTBY-
IOIIUM U 00BSBICHUH YMepIINM // AKTyasbHbIE ITpo0emMbl poccuiickoro mpasa. 2018. Ne 7 (92). C. 90.
2 Muxaiinosa 1. A. TeopeTndeckue 1 IpaKTHYECKHe MPOOTEMbI MPU3HAHMS TPAKIaHHHA OE3BECTHO
OTCYTCTBYIOIIUM U 00BsiBIIeHUs ymepinM // Hacnenctennoe npaso. 2006. Ne 2. C. 23.
%3akapseBa M. M. Vka3.cou. C. 95.

* [oprsaukuna C. I1. Cy10npor3BOACTBO MO JellaM 0 HPU3HAHHY IPakIaHUHA GE3BECTHO OTCYTCTBY-
IOIUM WK 00 OOBSIBICHUU TPAXKIAHWHA YMEPIIUM B CyJe MEePBOM WHCTAHIMH: aBTOped. JHC. ...
KaH[. ropua. Hayk: 12.00.15. M., 2009. C. 25.
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My>Ka TAaKOBBIM JIJIS PACHIOPSKEHHUS COBMECTHO HAXMTHIM uMymiectsom'. Kpome Toro,
peteHueM SpociaBckoro pailoHHOTO cyna SpociaaBckoil 0071acTU rpa)KJaHUH ObLI
MPU3HAaH 0€3BECTHO OTCYTCTBYIOLIUM IO 3asBJICHHUIO ObIBIIEH CYNpPYry Ipa)kJIaHUHA.
[Tpu3nanue 0€3BECTHO OTCYTCTBYIOIIUM HEOOXOIMMO 3asIBUTEIIO IS MTOJIYyYESHUS T10-
coOus Ha comepkanue pebenKa’,

MeHHO 3aMHTepecOBaHHbIE JIUIIA MTOIAI0T 3asBJICHHUE B CYJl O MPU3HAHUM TPAXK-
JaHuHa 0€3BECTHO OTCYTCTBYIOILIUM, CY/]I, B CBOIO O4Yepe/lb, BHIHOCUT PEIICHHUE O TIPU-
3HAHUM WIK HE NMPU3HAHUU TPAKJAHWHA TaKOBBIM. PerieHue o nmpu3HaHUM Tpaxia-
HUHA 0€3BECTHO OTCYTCTBYIOIIMM SIBJIIETCS OCHOBAHHWEM JUIsl IPUMEHEHUs MOCIE-
ctBuii cT. 43 'K PO.

B 3aknroueHue OTMETHM, YTO HEOOXOJIMMOCTh 3TOI0 MHCTHTYTa OOYCIIOBJIEHA,
MPEXJIE€ BCEro, TEM, YTO OH HAIIPaBJICH Ha 3alUTY MPaB APYTUX CYOBEKTOB IPAKIaH-
CKOT'O NMPAaBOOTHOIIEHUS U Ha CTa0MIN3alnIo rpaxkaanckoro oobopora. B 'K P® onu-
CaHbl OCHOBHBIE TIOJIO’KEHUS O 0€3BECTHOM OTCYTCTBUHU, HO MPU 3TOM OTCYTCTBYET Jie-
raJibHOE ONpeJieJIeHUue JaHHOTO MHCTUTYTa, YeM U 0OYCIIOBIICHBI Pa3JIMUHbIE B3TJISbI
U MHEHUS 0 JAHHOMY BOIpOCYy. B 3TOil CBA3M MBI MOAAECPKUBAEM MPEIJI0KEHUE
0 BKJIFOUEHHH B OIIpeiesieHne 0€3BECTHOIO OTCYTCTBHS CIEAYIOIINX KPUTEPUEB: TPaXK-
JAHUH OTCYTCTBYET JUIMTENIbHBIN MEPUOJ BPEMEHH; MECTO MPEObIBAHUS HEU3BECTHO;
OTCYTCTBHUE TPaKJaHMHA IOATBEPKIACTCA CyIOMS, IIPH 3TOM IIOHATHE GE3BECTHOTO
OTCYTCTBHUS TPaXKJIaHUHA U €r0 MPU3HAKU JOHKHBI ObITh YTOUYHEHBI 3aKOHOIATEIBHO.
[Ton Ge3BeCTHO OTCYTCTBYIOIIMM HEOOXOIUMO MOHUMATh I'PaXklaHWHA, MECTOHAX0XK-
JI€HHE KOTOPOI'0 HEU3BECTHO UIUTEIBHOE BpEMS, IPU YCIOBUHU, YTO OOCTOSATENBCTBA,
CBUETEIBCTBYIOIINE 00 3TOM, IOATBEPKIAIOTCS CYIOM.

! Pemenne Apcenbeckoro ropojckoro cyaa Ilpumopckoro kpas or 06.01.2020 no gemy Ne 2-
303/2020 // Cynebnble 1 HOpMaTUBHBIE akThl Poccuiickoit deneparmu: 6a3a manbix. URL: https:/su-
dact.ru/regular/doc/e5SMBtyudrBIP/?regular-txt=&regular-case_doc (narta oopamienus: 26.02.2023).

2 SipocnaBckuit paitonnsIii cya Spocnasckoii o6macta ot 11 mons 2021 roxa mo memy Ne 2-1947/2020 //
CynebHble W  HopMaTMBHBIE  akThl  Poccuiickoit ~ @emeparmm:  6aza  maneix.  URL:
https://sudact.ru/regular/doc/EgOxq4PpsgLE/ (nata obpamenus: 28.02.2023).

% xcanos P.B. Yka3.cou. C. 20.
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KPUIITOBAJIIOTA
B POCCUMCKOM 3AKOHOJATEJIbCTBE

E.U. Pyoyosa, cmyoenm
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamypur Poccuiickoii @edepayuu

Hayunwtii pyxosooumes

Axosenko E.B., kanouoam opuduueckux Hayx
Jlanvnesocmounulil opuoudeckull uHcmumym (guauan)
Ynusepcumema npoxypamypur Poccuiickoui @edepayuu

[TonsiTre «1upoBbIE aKTUBBD) HEPA3PHIBHO CBA3aHO ¢ (PEHOMEHOM KPHIITOBA-
JOTHI B poccuiickoM 3akoHoaarenberse. JK.IO. HO3edoBuy obOpaiiaer BHUMaHUE Ha
TOT ()aKT, YTO IOSBJICHUE M aKTUBHOE BHEJPEHUE B (DaKTMUECKHE PACUETHBIE OTHO-
IIEHHSI KPUIITOBAIIIOT CTAJIO OAHON M3 OCHOBHBIX MPUYHH MOSBICHUSI UHCTUTYTA LU ]-
POBBIX IIPaB B COBPEMEHHOM TIOHMMaHHM» . EMHOrO 101X0/1a K MOHUMaHUIO Uu(po-
BOT'0 aKTHBA HE CJIOKUJIOCH J0 CUX TOp. JlerajibHoe orpeneneHue 1aHHOM KaTeropuu
Tak)Ke OTCYyTCTByeT. MIcxona M3 HOBIIECTBA MHCTUTYTa IIU(PPOBBIX MPaB B IPaskIaH-
CKOM IIpaBe, B JAHHOI padoTe OyIeT pacCMOTpEHa MPEANOCHIIKA MOSBICHUS JAHHOTO
ABJICHUS — (PEHOMEH KPUIITOBAIIOTHI.

SIBNeHNE KPUNTOBAIIOTHI — IOCTATOYHO HOBOE U J10 KOHIIA HEN3YUYEHHOE SIBIICHUE
IUBUIMCTUYECKOM Hayku. [l 6oee moapoOHOro pacCMOTPEHUS U U3YyUEHUS TaHHOU
TEeMbI, HEOOXOAMMO Pa3TPAHUYUTH CJICIYIONINE TOHATUSA: «BHPTyalbHAS BAIIIOTay,
«IM(PPOBAS BATIOTA», «IJIEKTPOHHBIE IEHBIUY.

[Tonsitne «umdpoBOIl BaJIIOTHD HE 3aKPEIUIEHO HAa 3aKOHOAATEIbHOM YPOBHE
B POCCHUICKOM rpakIaHCKOM IpaBe. OJHAKO psi OTEUECTBEHHBIX U 3apyOek HBIX yue-
HBIX-IIUBIJIUCTOB CXOSATCS BO BHUMaHHUH, YTO LIU(PPOBasi BaJItOTa MPEICTABISAET COOOM
«HEeMaTepUalibHyl0 0CO0YI0 (POPMY BaTIOTHI, CYHIECTBYIOIIEH TOJBKO B IH(PPOBOM
(onexTpoHHOM) BHAE»?. [ToKa3aTenbHBIM IPUMEPOM HU(POBOIL BATIOTHI ABISETCS 60-
HycHas cuctema «CoepCrnacuboy», moapasymeBaronias moja co0oil HaaTudue BO3MOXK-
HOCTH HaKOIUIEHHUs 0aJIJIOB, C TOMOUIBIO KOTOPBIX MOYHO pacIylauyMBaThCs 3a TOBAPHI
y napTHepoB OaHka. [Ipu 3TOM NpOLEHT ¢ KaXX/10i MOKYIKHU UJIET Ha OJIarOTBOPUTEIb-
HOCTb — IIOMOIIb JETCKUM JIOMaM.

Jedbunuius «BUPTyabHOU BaItoTOW» nmoHumaetcss M.A. EropoBoi, kak «djek-
TPOHHBIE JICHBIH, IIMPOKO BBIMyCKaeMble BO MHOTHX CTpaHaX MHpa, a TaKke

1 FOzeornu XK. 1O., B. E. Xa3osa I{ndpoBsie mpaBa Kak 00BeKTH TPaXkIaHCKHX TIpaB // I'paxian-
ckoe npaso. 2022. Ne 5. C. 17.

2 Eropoa M. A., Edumosa JI. I'. [ToHATHe KpUNITOBATIOT B KOHTEKCTE COBEPIIEHCTBOBAHHS POCCHI-
ckoro 3akoHoaarenbcTBa // Lex Russica. 2019. Ne 7. C. 130.
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KPUIITOBAIIOTHE . BBIIYyCK JAHHOrO BUIA BAIKOTHI CBA3aH C PAIOM OrPAHUYEHUM, T10-
CKOJIbBKY «BUPTyaJIbHasi BaJIIOTa» U €€ COCTABIIAIONIME HECYT JOCTATOYHO OOJIBIIIYIO
OMAaCHOCTh JJIsl SKOHOMHUKH TOCYJIapCTBa U HAI[MOHAIBHON O€30MacHOCTH B IIEJIOM.
DTO CBSI3aHO, B MEPBYIO OYEPE/lb, C IPUPOION BUPTYAIbHBIX BaMIOT. CIIOKHbBIE MaTe-
MaTHUYECKUE PACUEThI, 3aM031aHNE 3aKOHOATEISI B PETYJIMPOBAHUU OTIEIBHBIX aCIIEK-
TOB JTaHHOTO (heHOMEHA — BCE 3TO MPUBOJUT K POCTY MPECTYNMHOCTH B chepe IKOHO-
MUKH 1 THGOPMAIIMOHHBIX TEXHOJOTUN. B 4acTHOCTH, BCe Hale CoBepIIaroTcs mpe-
CTYIUICHUS, CBSI3aHHBIC C OTMBIBAHHEM JICHEKHBIX CPEJICTB, CBSI3aHHBIX TAKXKe U C (Pu-
HaHCUPOBAHUEM TEPPOPU3MA U TEPPOPUCTUUECKUN OpTraHU3aALIUM.

B cootBercTBuu ¢ 1. 18 cr. 3 denepanbHoro 3akoHa ot 27.06.2011 Ne 161-d3
«O HalMOHATBHOM TIATEKHOM CUCTEME», MOJ SJCKTPOHHBIMU JIEHbI'aMU B POCCUICKOM
3aKOHOJIATENILCTBE TOHUMAIOTCS «ICHEXKHBIC CpPEICTBA, KOTOPbIC MPEIBAPUTEIHHO
MIPEIOCTABJICHBI OJHUM JIUIIOM (JIUILIOM, MPEIOCTABUBIINM JICHEKHBIE CPEJICTBA) JPY-
rOMYy JIMIlY, YYUTHIBAIOIIEMY HMH(GOPMALIUIO O pa3Mepe MPEAOCTaBICHHBIX JIEHEKHBIX
CpeCTB 0€3 OTKPBITUS OAHKOBCKOTO cueTa (00sI3aHHOMY JIUILY ), U1l UICTIOJTHEHUS JCHEXK-
HBIX 00s13aTEJILCTB JIUIIA, ITPEIOCTABUBIIIETO JCHEXKHBIE CPEICTBA, MEpe]] TPETbUMU JTU-
[[aMU U B OTHOIIIEHUHM KOTOPBIX JIMIO, TPEAOCTABUBILICE JICHEKHBIE CPEICTBA, UMEET
MpaBoO TepeAaBaTh PACHOPSHKEHUST MCKITIOUYUTENIBHO C MCMOJIB30BAHUEM AJIEKTPOHHBIX
CpeJICTB IuIatexka»?. MicXois U3 JaHHOTO HOHSTHS, MOKHO BBIICIIUTE CIIEAYIOIINE OTIIH-
YUTENILHBIC MPU3HAKU AJIEKTPOHHBIX JICHET: (DUKcalMsi B AJEKTPOHHOU (popme; MOryT
OBITh IPUHSTHI B KAYECTBE JACHET JIFOObIM (PU3NUECKUM WIIH IOPUIAIECKUM JIULIOM.

Takum 006pa3oM, BOIIPOCHI CYIIECTBOBAHUS Pa3IMUHbIX CPEJCTB YIS MPOBEICHUS
oruiaT B ceT «MIHTepHET» SBISETCSI OTKPHITHIM M JIO KOHITA HE popadoTaHHbIM. CI0XK-
HOCTb MPHU U3YUYEHUHU TAKOTO pojia PEHOMEHOM, CBSI3aHO C UX CYIIHOCTHOUW MPUPOION,
MOCKOJIBKY PETYJIMPOBAHKUE MIPOUCXOIUT HE TOJIBKO CO CTOPOHBI TOCYIapCTBa U MPaBa,
HO M CO CTOPOHBI SKOHOMUYECKON HAYKH, a TaKKe U MH(DOPMAITMOHHBIX TEXHOJOTHH.
JlJis nanmpHE#IIero CoBEpIICHCTBOBAHUS aliiapaTa MPaBOBOTO PEryJIMpOBaHUs, HAYyY-
HbIE UCCIICJIOBAHMSI TIO BOTIPOCAM ITU(PPOBU3AINU JICHEKHBIX CPEJICTB JIOJKHBI TIPOXO-
JIUTh Ha PETYJISIPHONM OCHOBE YUYEHBIMU-TEOPETUKAMU TPAXKIAHCKOTO MpaBa. B pamkax
HACTOSIIIETO UCCIIEI0OBaHuUs 00Jiee TOAPOOHO OCTAHOBUMCS Ha BOIPOCE CYIIECTBOBAHUS
B COBPEMEHHOM POCCHUIUCKOM TPaXKJAHCKOM IMpaBe (DeHOMEHA «KPUMTOBATIOTHI», C 11€-
JIBIO BBISIBJICHHUSI IEPCIIEKTUB, a TAK)KE TIPOOJIEM TIPH €T0 Pa3BUTHH.

Kax u mHOTHE npyrue heHOMEHBI ATOXU NU(PPOBU3AIMHN B TPAXKIAHCKOM TIpaBe,
KpUNTOBAIIOTa HE HMEET €JAMHOr0 MoaAXoja K cBoeMmy ormpezaeneHuto. CooTBeT-
CTBEHHO, OTCYTCTBYET W JIETaJIbHOE OIpeJeseHne dToMy siBlieHuto. [lpu anamuze

! Eroposa M. A., E¢umona JI. T. [ToHATHE KPUNTOBATIOT B KOHTEKCTE COBEPIICHCTBOBAHMS POCCHIA-
ckoro 3akoHonatenbcTBa // Lex Russica. 2019. Ne 7. C. 131.

2 O HanMOHABHOM TIaTeXHOM cructeMe: denep. 3akoH oT 27.06.2011 Ne 161-®3 // CIIC Koncyib-
tanT I lmtoc.
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HAy4YHO-UCCIIEI0BATENbCKUX pA0OT MHOTUX YUYEHBIX-IOPUCTOB, MPUXOJIUM K BBIBOJY,
YTO Han0OJIee TOUYHBIM U OTBEUAIOIIUM COBPEMEHHBIM PEaIUsIM MOHITUEM KPUITOBA-
JOTHI, ABsieTcs noaxox M.A. EropoBoil. Tak, naHHBIN UCCIIeI0BaTEIb TOHUMAET MO/
KPUIITOBATIOTON «1IM(POBYIO BaNIOTY, OCHOBAHHYIO Ha MIPUMEHEHUU Kpunrorpaduu
IS CO3aHUS. M KOHTPOJISL HOBBIX €IUHUILL BAIIOTHI ¥ OCYLIECTBICHUS TPaH3aKIUi» L,
Cy1iecTBEHHBIM 3aMEYaHUEeM K JAaHHOMY ONpe/IeIeHUI0 OyeT MHEHHE 00 OTCYTCTBUU
LEHTPAJIU30BaHHOTO PETYJIMPOBAHNS KPUNTOBAIIOTHI CO CTOPOHBI rocynapcrsa. 1lpu-
HUMasi BO BHUMaHHUE MPOBEACHHBIA aHAIN3 OOIMMX TEOPETHUECKUX IOJIOKEHUHN pe-
(hOopMBI TPaXKTAHCKOTO 3aKOHOIATENLCTBA, MOKHO 3aKIIIOUUTh, UYTO KPUMNTOBAIIOTA SIB-
JSIETCSl OJHON U3 Pa3HOBUAHOCTEH HM(POBON BaJIOTHI.

Camo 1o ce0e sBJICHHE KPUNTOBATIOTHI SIBISICTCS JJOCTATOYHO HOBBIM, MaJIOU3Y-
YEHHBIM U B HEKOTOPOU CTENEHU JaXE€ PEBOIIOLHOHHBIM JIJISI POCCUICKOTO TpayKIaH-
CKOro mpaBa. B cBsi3u ¢ 3TUM, HEOOXOAUMO OTNIPEACIIUTh U XapaKTePHbIC YEPThI, IPU-
cymme kpunropamore. Tak, M.A. EropoBa K TaHHBIM pU3HAKaM OTHOCHUT JELIEHTpa-
JIN30BAHHOCTh, aHOHUMHOCTb, TPAHCTPAHUYHOCTb. B CBSA3M C 3TUM, IIPUXOAUM K BBI-
BOJly, YTO, IPU OTCYTCTBHM JOCTATOYHOIO YPOBHSI 3aKOHOAATEIBHOTO W TOCyAap-
CTBEHHOTO KOHTPOJISI, SIBJICHUE KPUNTOBAIIOTHI HECET OOJIBIIIYIO OMacHOCTh IS 1ie-
JIOCTHOCTH OTE€UECTBEHHOW IKOHOMHUKM U HAI[MOHAJILHOM 0€30MacHOCTU B IEJIOM.
DTO CBSI3aHO C €KEAHEBHBIMU YXUIIPEHUSIMH IPECTYITHOTO MUpPa B YCIOBUSAX IIU(DPO-
Bu3anuu. Kpunrorpaduueckue mpudrel, MaTeMaTnyeckue U HH(GOpPMAaIIMOHHbBIE pac-
YeThl U OJIOK-CXEMBI — UJICAJIbHOE CPEJICTBO VISl COBEPILECHHUS PA3HOTO POJIa MPECTy-
nenuit. Ucxois u3 BBIIECKAa3aHHOTO, MOYKHO CYJIUTh U O HU3KOM YPOBHE PacKpbIBae-
MOCTH JIaHHBIX COCTaBOB MPECTYIUICHUN U O€3HAKAa3aHHOCTH JIUII, COBEPIIUBIINX HX.
AHOHHUMHOCTb U TPUPOJIa KPUIITOBAIIOTHI, CBA3aHHASI C IOCTPOEHUEM CIOKHBIX KPUII-
Torpaduyeckux mMpu@ToB U pazpabOTKOM CI0KHBIX MPOrPAMMHBIX 00€CTICUEHUSX TS
€e peasm3alliu, BeIeT K OTCYTCTBUIO JOCTATOYHON MPOpaOOTKU JaHHOMN TEMBI.

Heobxoaumo ckazaTh HE TOJIBKO O TpodsaemMax, HO U 00 00IIeM YpOBHE 3aKOHO-
JATEJIbHOTO 3aKPEIUICHUSI aCTEKTOB, OTHOCSIIUXCA HE TOJIBKO K KPHUIITOBAIIOTE, HO
U B 11€JIOM K IIUGPOBBIM IJIATEKHBIM CPEACTBAM.

Tak, Ha CerOHAIHUIN JE€Hb B POCCUICKOM 3aKOHOIATEIBCTBE CYIIECTBYIOT 3aKO-
HOJATEeIbHBIE aKThl, CHOCOOCTBYIOIIME TPABOBOMY PETYJUPOBAHUIO SIBIICHUS KPUIITO-
BaMIOTHL. K 4HMCIly TaKOBBIX OTHOCHUTCS yTBEpKIE€HHas Yka3zoMm lIpesunenra PO or
9 mas 2017 r. Ne 203 Crparerust pa3BuTusi ”HGOpMaIIMOHHOTO o01iecTBa B Poccuii-
ckoit @enepannu Ha 2017-2030 roapl. Peanu3zaius 1aHHOTO JOKYMEHTA HEBO3MOXKHA
0€3 KOMIUIEKCHOTO MOAX0/a K TEOPETUUECKOMY OCMBICIICHUIO ONIPEICIICHUS U BHIOB
1IU(POBBIX aKTHBOB.

MunuctepctBo punancoB PD pazpadbotano 3akoHonpoekT «O 1udpoBbix (u-
HAHCOBBIX akTHBax». [IpaBuinbHO oTMeueHO M.A. EropoBoii, JaHHBIN 3aKOHOTIPOEKT

! Eroposa M. A., Epumosa JI. . Vka3. cou. C. 132.
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ObLT pa3zpaboTaH ¢ LENIbI0 CO3AaHUsI HOPMATUBHOM 0a3bl JIs1 MPABOBOI'O PEryJIMpoBa-
HUSI OTHOIICHUHN, BO3HUKAIOIIUX B 00J1aCTH MHPOPMAITMOHHBIX TexHonoruii. Heobxo-
JTUMOCTBIO pa3pabOTKHU U MPUHSITHUSL JAHHOTO 3aKOHOMPOEKTA CIIYKaT OBbICTPBIE TEMITBI
pa3BUTHS OOUIECTBEHHBIX OTHOIIEHUI B IPayKJaHCKOM ITpaBe. JlaHHbIN 3aKOHOITPOEKT
MpeayCcMaTpuBaeT BOSHUKHOBEHNE HOBBIX BUIOB U SBJICHHUI ITU(POBU3AIIAN, YTO O3HA-
YaeT HaMpaBJIEHHOCTh 3TOr0 IOKYMEHTa B Oy yIiee.

ITomumo storo, B 2019 r. 6bpn BHeceHbl n3MeHenus B 'K P®, uro nomosHuiIo
ctatbio 141.1 T'K P® HoBbeIMH moJioxkeHUAMH. Kak yxe W ObLJIO CKa3aHO, BOIPOC
000co0neHus MU(POBHIX MTPaB B OTJICTLHYIO KATETOPHUIO IIMBUIIMCTHYECKOTO TIPaBa sIB-
JISIETCS, TI0 HAIlIEeMy MHEHHIO, HETIeJIeCOOOpa3HbIM. B CBS3M ¢ M3JI0KEHHBIM MIPEICTAB-
asieTcs 000OCHOBAaHHBIM BHOBb BEPHYTHCSI K BOMpoOCy O pomnoiaHeHuu cT. 128 'K PO
HOBBIM BUJIOM OOBEKTOB IPaXJaHCKOTO MpaBa — IIU(POBLIMU ICHIaMU — B KOHTEKCTE
COBEPILIEHCTBOBAHMS 3aKOHONPOEKTa «O 1udPOBBIX ((UHAHCOBBIX AKTUBAXY.

Mexay TeM, OCHOBBIBAsICh Ha pabOTaxX YUYEHBIX-IOPUCTOB, HEOOXOJIUMO TaKKeE
O0TOOPA3UTh U TaKyIO KaTETOPUIO, KAK «MAaWHUHTY KPUIITOBAIIOTHI. [ OBOPS MPOCTHIMU
CJIOBaMH, MAaMHUHI — MaTEMaTUUYECKUE PACUYEThI, IPOU3BEACHHBIEC C UCITOJIb30BAHUEM
3JIEKTPOHHO-BBIYMCIIATENBHBIX MAIIMH, EIbI0 KOTOPBIX SIBIIETCS CO3JaHUE U U3BJIC-
YEHHE BBITOJHBI TUPPOBBIX BamtoT. Kak 1 MHOTHE ApyTrue acmeKThl SMOXU U (DPOBU-
3allil, MAWHUHT — HOBOE SIBJICHUE I POCCUMCKOTO 3aKOHOAATENbCTBA, KOTOPOE, CO-
OTBETCTBEHHO, HE UMEET 3aKOHOAATEIILHOIO peryiaupoBanus. Ho, BMecre ¢ Tem, B 1aH-
HOM TeMe y>ke ObLIIM IMPOU3BEIEHBI HEKOTOPBIEC HAyUHbIE HccaeaoBaHus. OJHUM U3 Ta-
KX sBisercsa padota B.D. [TonsikoBoii. B cBoeli paboTe aBTOp pacKphIBacT CYIIHOCTH
Y MPaBOBBIEC ACMEKThI MailHUHTA. B 4acTHOCTH, 4TO KacaeTcs KpUnToBamtoThl. OJTHUM
W3 pe3yJbTaTOB TAKOTO MCCIICIOBAHUS SIBISIETCS BBIBEACHHUE MOHSATUE «MAMHUHTAY.
Tak, aBTOp OTMEYAET, 4TO MOJ «MAWHUHTOMY IMOJPA3yMEBACTCS «IESITEIBHOCTh IO
MPOBEJACHUIO MAaTEMaTUYECKUX BBIYMCICHUN MyTEM SKCIUTyaTallMM BHIYUCIUTEIIbHBIX
YCTPOWCTB U MPOTPaMMHO-AIMApPaTHBIX CPEJCTB JJIA BHECEHUS 3amuceil B nHpopma-
LHUOHHYIO CUCTEMY, UCIOJIB3YIOLLYIO0 TEXHOJIOTHUIO PACIIPEAEICHHOIO PEECTPa, UMEIO-
IIUX IeJIbI0 CO3/IaHne U(PPOBOI BATIOTHI U (UJTN ) TTOJTyYEHUE BO3HATPAXKICHUS B U (-
poBoii BamoTe»!. Heo6x0aMMo CKa3aTh, 4TO JAHHOE ONPE/IEICHHE HE ABISETCS UCUEp-
MBIBAIOIIUM U HYXKJIA€TCsl B JIOCTATOYHO JJIUTENILHOW U CKPYMYJIE3HOU MpopaboTKe.
Baxkno Oynetr oTMETUTh, UTO JiJisi 00Jiee IeTaIbHOTO U3YyUYCHUS SIBJICHUS «MaWHUHTa»
HEO0O0XO0IMMO IIPOBOJIUTH PSiJl NAIbHEHIIINX HAYYHBIX UCCIeAoBaHui. B nanHoit paboTe
3aTparuBaeTcs JUIIb onpeaesieHue GeHOMeHa MalHUHTA.

Ncxons n3 00111ero moIoKeHUs U MOJIb3YSACh B KaU€CTBE JOBOJIa COBOKYITHOCTHIO
paHee YIMOMSHYTHIX ()aKTOB M BBIBOJIOB, MPUXOJIUM K BBIBOJY, YTO KPUIITOBAIIOTA —
paHee OTCYTCTBYIOLIEE B POCCHUMCKOM 3aKOHOJATEIBCTBE PEBOJIIOLMOHHOE SIBJICHUE

! Monsxosa B. 3. IIpaBosbie acnekThl Maitaunra kpunrosamoTsl / CIIC Koncynsrant I[lmoc. 2023.
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snoxu mupposusanun’. BeI3biBas 4aCTHBINA MHTEPEC IPEANPUHUMATEIBCKOTO KOHTHH-
reHTa CTPAaHbl, OHO CTABUT IO/ YTPO3y rOCY1apCTBEHHO-ITyOJNYHBIE HHTEPECHI TOCY-
JapCTBa U HAIMOHAJIBHOM 0€30MacHOCTH. B CBA3M ¢ 3TUM IPENOCTaBIIAETCS BO3ZMOXK-
HBIM M HEOOXOAMMBIM JajbHeHIas npopadoTKka Kak Ha 3aKOHOAATEIHOM, TaK M Ha
TEOPETUYECKOM YPOBHAX JAHHBIX BOIIPOCOB U CIIOPOB.

LHU®POBU3ALIUS HOTAPUAJIBHOM JEATEJABHOCTH

E.FO. Cmapoeoitmosa, cmyoenm
Braousocmoxckuii 2cocyoapcmeenmulil yHusepcumem

Hayunuwiit pyxosooumeo
Bponckaa M.B., kanouoam wpuouyeckux HayK, 00ueHm
Braousocmoxckuti 2cocyoapcmeenHulll yHU8epcumem

B nocnennue roapl nudpoBusaius mpousBesa peBOIONUIO B OPUINYECKON OT-
paciy, U3BMEHHUB CIIOCOOBI MPEAOCTABIICHUS, YIIPABICHUS U JOCTYIA K IOPUIAYECKUM
yciyram. [udposuzaius B mpaBoBoi chepe BbIpa3wiach B CIEAYIOIIEM: BBEACHHE
AIIEKTPOHHBIX CHUCTEM TOJAaud TOKYMEHTOB W YIIPaBJICHUS; MOSBICHUE FOPHINIECKIX
OHJIAIH-YCIIyT, MOSIBIICHUE CUCTEM DJIEKTPOHHOTO OOHAPYKEHHUS, PAa3BUTHE CHCTEM 00-
JIAYHBIX BBIYMCIICHWA M yJAJICHHOTO JIOCTYIIa, BHEAPCHUE TEXHOJIOTHU HCKYCCTBCH-
HOTO MHTEJUICKTA, MOSBJICHNE BO3MOXXHOCTH OHJIAH-Pa3peIIeHUs CTIOPOB.

Takoe pazHooOpasue MHGOPMAIIMOHHBIX BO3MOXKHOCTEH B MPaBOBO# chepe He
MOTJIO HE 3aTPOHYTh U HOTAPUAIBHYIO JCSITEIBHOCTh. ByKBajgbHO C KaXIbIM TOJ0M
pPacTeT YHMCIIO HOTAPUATBHBIX JACHCTBUHN, COBEPIICHHBIX MUCTAHIIMOHHO, U COKpaIa-
€TCSl KOJIMYECTBO OYMaKHBIX JOKYMEHTOB, YCTYHAIOIIUX MECTO AIeKTPOHHBIM. [{nd-
pOBH3aLMs POCCUUCKOTO HOTapHUaTa NUMEET CBOM YHUKAJIbHBIN NIyTh, B PE3YJIBTATE KO-
TOPOTO OTEYECTBEHHBIM IOPUCTAM YXKE yIaIOCh 3HAYUTEIHLHO MOBBICHTH d(P(HEKTHB-
HOCTb M CKOpPOCTh CBOCH paboThl. OO0 MCTOKaX, 3aKOHOJATEIIbHOU 0a3e, mpodiemMax
U TEHACHIUAX MU(PPOBHU3AIMN HOTAPUATLHOM JESITEIILHOCTH B Halllel cTpaHe Oyaer
U3NI0KeHo nanee. B xozae nmudpoBu3anuu HOTApUATBLHOMN JAESITEIIBHOCTH MOYKHO BBIJIE-
JUTH HECKOJIBKO XPOHOJOTUYECKHUX ITATOB.

! Eroposa M. A., Epumosa JI. . Vka3. cou. C. 135.
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CognepxaHue nepBoro U3 HUx coctaBuiio BHeApeHue B 2013-2014 rr. s3nekTpoH-
HOTO JJOKYMEHTOO00O0pOTa /JIsi 00JIeTYeHUsT OOPaOOTKH U YIIPABJICHUS HOTAPHAILHBIMA
nokymeHTaMu. C 3THUX MOP B Ka4€CTBE OJIHOTO U3 HOTApUAIIbHBIX ACHUCTBUI CTAJl 1OCTY-
TMIEH NIEPEeBO/I OYMaXkKHBIX JIOKYMEHTOB B 3JICKTPOHHBIN BU U HA000pOT. B CBsA3M ¢ 3TUM
B TOM %€ roay «OCHOBBI 3aKkOHOAaTeNbcTBa Poccuiickoit denepaiiiy 0 HoTapuaTey mo-
IOJHUIIKCH HOBOM TmaBoii — YII.1 « Enunas nnOpMaMOHHas cucTeMa HoTapuaTay®,

Bropoii atarn, npoxoauBmmii B 2017-2018 rr., 0TME4eH MOSBJICHUEM OeCIIIaTHBIX
HOTApUAJIbHBIX OHJIAH-CEPBUCOB, B YaCTHOCTH MOSIBJICHUEM AJIEKTPOHHOIO peecTpa A0-
BEPEHHOCTEH, MO3BOJISIOIINI OCYIIECTBIISITh IOMCK U TPOBEPKY COOTBETCTBYIOIIUX JI0-
kyMeHTOB. B 2018 r. denepaibHOil HOTapUaJIbHOM ManaTod ObLT yTBEPKIAEH NOPSIOK
dhopMUpOBaHKS TIPOCTONW 3JECKTPOHHOM MOJMIMCH, KOTOPOW TpakIaHWH, OOpariaro-
IIUICS 32 COBEPIIIEHNEM HOTAPUATILHOTO JIEUCTBUSI, Oy I€T MOMMCHIBATh [IUGPOBOI J10-
KyMeHT. B amnpere Toro ke rojia OblI 3aMyIeH B 9KCILTyaTallui0 OHJIAlH peecTp HaCe/ -
CTBEHHBIX JIEJI, aKTYaJIbHBII HE TOJBKO JJIs1 KPEAUTHBIX OpraHU3aluil U CyJ0B, CTPEMSI-
IIMXCSA TOMYYUTh HEOOXOAUMBIE JaHHBIE O HACIEIACTBEHHBIX IMPOLEAypax, HO U JUI
IpakJaH, )KeIaloMUX HaliTh HOTapHyca o Jelly KOHKPETHOIO HacJIe[01aTes?.,

Ha tperbem stame, HauaBmiemcsa B 2019 r., B HOTapUAIBHYIO JESITEIBHOCTH
HayaToO BHEJPEHUE TEXHOJIOIHH Ook4ueiH. [TnaTdopma ucnonb3yer pacnpeeaeHHbII
peecTp JUIsl XpaHEHUs HOTapUaAJIbHBIX 3aMKCceid, 00ecreunBast 3alUIIEHHbIN OT HECAHK-
IIMOHUPOBAHHOTO JOCTyNa U 0€30MaCHBIN CIIOCO0 yMNpPaBIICHUS JIEKTPOHHBIMU JTOKY-
MEHTaMU U TpaH3akuusmu. KpoMe toro, 3To mpoekt «PocpeecTp», HapaBlIEHHBIN Ha
CO3/laHME OCHOBAHHOMW Ha OJIOKYEIHE CHUCTEMbIl YIPABJICHUS MPaBaMu COOCTBEHHOCTHU
U peructpanuu 3emiid. Cucrema rmo3BoJIMT HOTApUYCaM MOIYy4YaTh TOCTYII U IPOBEPSITh
nH(pOopMauio 0 COOCTBEHHOCTH, CIENKAX U IOPUIUUECKUX CIIOpAX, Jieas mporecc 0o-
JIee IPO3pauHbIM U d)PEKTUBHBIMS,

Kpowme Toro, ¢ 2019 r. nonyunia nansHelee pa3Butie EaunHas HoTapuanbHas UH-
dopmarmonnas cucrema: [Ipunsarue denepanpHoro 3akoHa ot 27.12.2019 Ne 480-D3
«O BHeceHun u3MeHeHnit B OCHOBBI 3aK0HO1aTeIbcTBa Poccuiickoi denepaliiu o HOTa-
pyaTe U OTIEIbHBIC 3aKOHOJATENbHbBIE aKThl Poccuiickon denepanmy 3aKpEuio psij

YOcnoBbI 3akoHOmaTENBCTBA Poccuiickoit Deneparum o Hotapuate (yTB. BC PO 11.02.1993 Ne 4462-
1 pen. ot 28.12.2022) (¢ u3m. u gomn., Bcryn. B cuiy ¢ 01.03.2023) // CIIC Koncynbstantlntoc.

2 Tapacosa E.A. CoBpeMeHHBI# HOTapHaT = JNEeKTPOHHBIA HOTapHaT? (IU(POBU3AIHA HOTAPHATL-
HoW nestenbHocTH)// Tlepmckuii ropuanueckuii ansmanax. 2019. URL: https://cyberleninka.ru/arti-
cle/n/sovremennyy-notariat-elektronnyy-notariat-tsifrovizatsiya-notarialnoy-deyatelnosti.

3 ®enepanpHas HOTapuanbHas nanata PO Havama HCHoIp30BaTh GIOKUEHH [T IOy YeH s JOBEPEH-
HOCTEW, DIICKTPOHHBIH HOBOocTHON mopranm Www.tadviser.ru. URL: https://www.tadviser.ru/in-
dex.php/%D0%9F%D1%80%D0%BE%D0%B4%D1%83%D0%BA%D1%82:%D0%A4%D0%9D
%D0%A1_%D0%91%D0%BB%D0%BE%D0%BA%D1%87%D0%B5%D0%B9%D0%BD-
%D0%BF%D0%BB%D0%B0%D1%82%D1%84%D0%BE%D1%80%D0%BC%D0%B0?ysclid=
1f85es6261945652823.


https://cyberleninka.ru/article/n/sovremennyy-notariat-elektronnyy-notariat-tsifrovizatsiya-notarialnoy-deyatelnosti
https://cyberleninka.ru/article/n/sovremennyy-notariat-elektronnyy-notariat-tsifrovizatsiya-notarialnoy-deyatelnosti
http://www.tadviser.ru/
https://www.tadviser.ru/index.php/%D0%9F%D1%80%D0%BE%D0%B4%D1%83%D0%BA%D1%82:%D0%A4%D0%9D%D0%A1_%D0%91%D0%BB%D0%BE%D0%BA%D1%87%D0%B5%D0%B9%D0%BD-%D0%BF%D0%BB%D0%B0%D1%82%D1%84%D0%BE%D1%80%D0%BC%D0%B0?ysclid=lf85es6z6l945652823
https://www.tadviser.ru/index.php/%D0%9F%D1%80%D0%BE%D0%B4%D1%83%D0%BA%D1%82:%D0%A4%D0%9D%D0%A1_%D0%91%D0%BB%D0%BE%D0%BA%D1%87%D0%B5%D0%B9%D0%BD-%D0%BF%D0%BB%D0%B0%D1%82%D1%84%D0%BE%D1%80%D0%BC%D0%B0?ysclid=lf85es6z6l945652823
https://www.tadviser.ru/index.php/%D0%9F%D1%80%D0%BE%D0%B4%D1%83%D0%BA%D1%82:%D0%A4%D0%9D%D0%A1_%D0%91%D0%BB%D0%BE%D0%BA%D1%87%D0%B5%D0%B9%D0%BD-%D0%BF%D0%BB%D0%B0%D1%82%D1%84%D0%BE%D1%80%D0%BC%D0%B0?ysclid=lf85es6z6l945652823
https://www.tadviser.ru/index.php/%D0%9F%D1%80%D0%BE%D0%B4%D1%83%D0%BA%D1%82:%D0%A4%D0%9D%D0%A1_%D0%91%D0%BB%D0%BE%D0%BA%D1%87%D0%B5%D0%B9%D0%BD-%D0%BF%D0%BB%D0%B0%D1%82%D1%84%D0%BE%D1%80%D0%BC%D0%B0?ysclid=lf85es6z6l945652823
https://www.tadviser.ru/index.php/%D0%9F%D1%80%D0%BE%D0%B4%D1%83%D0%BA%D1%82:%D0%A4%D0%9D%D0%A1_%D0%91%D0%BB%D0%BE%D0%BA%D1%87%D0%B5%D0%B9%D0%BD-%D0%BF%D0%BB%D0%B0%D1%82%D1%84%D0%BE%D1%80%D0%BC%D0%B0?ysclid=lf85es6z6l945652823
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HOBOBBEJICHUI B 00J1aCTH [IU(PPOBU3AIMH HOTAPUATIBHOMN JESTETLHOCTH: K IPUMEPY, HO-
TapuyChl TOIYYWIN MPAaBO WACHTU(DUKAUKN JTUYHOCTU TPAXJaH C TOMOIIBIO EIHHOM
OMOMETPUYECKOI CUCTEMBI; TaK e CO BCTYTUIEHHEM 3aKOHA B CHITy HOTApUYCHI yIIPaBoO-
MOYEHBI IPUHUMATD U XPAHUTh JOKYMEHTALMIO B AJIEKTPOHHOM BHUJIE — TEKCTOBOM, I'pa-
¢udeckoM u maxe B popMe IporpaMMHEIX KogoB'. B 2020 r. MUHHMCTEPCTBOM FOCTHIIUK
P® Obu1 U3/1aH NprKas, MOJI0KEHUS KOTOporo coBepiieHcTBoBaiu padoty EMCH. Ilpu-
Ka3 YTBEpKJaJl MOPSIIOK BEIEHUS] PEECTPOB €IUHON MHGOPMAIIMOHHOW CHUCTEMbI HOTa-
puaTa, BHECECHHSI B HHX CBEJICHUM, B TOM YHMCIE MOPSAIOK MCIPABIICHUS JTOMYIIEHHBIX
B TAKUX PEECTPAX TEXHMYECKUX OIMMOOK?,

Ha gyeTBepTom srare, HauaBmeM peann3oBbeIBaThes ¢ 2021 r., momy4dniia fajbHER-
1iee paCIIMPEHHUE MPAKTUKA JUCTAHIIMOHHOTO HOTAPHUAIBHOIO 3aBEPEHHUS], YTO SIBU-
JIOCh OZJHOM U3 KIIIOUEBBIX MEP, pEAIM30BaHHBIX B OTBET Ha IaHaeMuto. Mcmnoib3oBa-
HUE 3JIEKTPOHHBIX MOANUCEN U METOA0B IU(PPOBOH ayTEeHTU(DUKALIMH TTO3BOJIUIO MPO-
BEPSATh JIUYHOCTh (PUBNYECKUX JIULl U OOECIEUNTh IOPUANUECKYIO CUITY 3JIEKTPOHHBIX
JOKYMEHTOB JIaXe MPHU UX HOTAPUAIbHOM 3aBEPEHUM HUCTAHLMOHHO 0€3 HeoOXoau-
MOCTH MOCEIEHHS HOTapHAIbHOM KOHTOPHI .

[lepeuriciiennble 3Tanbl TUGPOBU3ALMKE HOTApHAIBHOM cUcTeMBI B Poccuiickoil
®denepaly HaIllpaBJICHbI HA MOBBILIEHUE 3(PPEKTUBHOCTH, JOCTYITHOCTH U Oe3omac-
HOCTH HOTapHAJIbHBIX YCIYT, a TAKK€ Ha CHU)KEHHE HEOOXOJUMOCTH JINYHOTO B3aM-
MoOJeNCcTBUA. Peanu3anusa HOBBIX IIPOEKTOB B PAMKAX I'OCYJapCTBEHHOU IPOIPAMMBI
«IudpoBas 3KOHOMHKa MMO3BOJIAET MHCTUTYTY POCCUICKOT0 HOTapuaTa UATH B HOTY
CO BPEMEHEM, 3HAUUTEJIbHO YCKOPSAS U yIpouas OI0pOKpaTHUYECKUE MPOLECCHI.

3a mocliieHre roJbl MHOTHE HOTapHallbHble ycIyTH B Poccuiickoit @enepauuu
MOJIBEPIIIUCH HU(POBU3AINH, UTO CBS3aHO HE TOJBKO C BBHIHYXJACHHON HEOOXOIMMO-
CTbI0, 00YCJIOBJICHHON MaHIeMHUEN, HO U C BIIOJIHE 3aIUIaHMPOBAHHBIMU [TPOrpaMMaMu
nudpoBU3alMM B paMKax TAaKUX IMPOEKTOB, KaK «UU(PPOBOE MPABUTEIHCTBOY.
Ha nactosmee Bpems olu(poBaHbl CIEAYIOMME HOTAPUATIBHBIE YCIYTH — yJIOCTOBEpE-
HUE 3JIEKTPOHHBIX JTOKYMEHTOB; AJIEKTPOHHAs ayTeHTU(UKALMA MOAMUCEN; yAaJeHHOE
HOTApUAIbHOE 3aBEPEHHUE; DJIEKTPOHHAS PETUCTpaLys CAEIIOK; OHJIANH-KOHCYJIBTAlUY;
3JIEKTPOHHAS JIOBEPEHHOCTD”,

! Enunas MH(pOPMAaLMOHHAs CUCTEMa HoTapuaTa — ATk JIeT onepesxatouiero pazsutus / CMU Ho-
tapuar.pd. URL: https://www.xn--80aaxsfnme.xn--plai/ru-ru/news/edinaya-informacionnaya-
sistema-notariata-pyat-let-operezhayushego-razvitiya.

2 06 yrBepxiernn ITopsiKa BeJIeHNs PEeCTPOB &IMHOM HH(OPMAIIMOHHOH CHCTEMBI HOTAPHATA, BHECCHHS
B HUX CBCI(CHPIIZ, B TOM YHCJIC TTOPAAKA UCIIPABJICHUA JOIYIICHHBIX B TAKUX PEECTPpaX TCXHUYCCKUX OIIN-
6ok: mpuka3 oT 30.09.2020 Ne 225 (c u3m. Ha 14.12.2022) // DneKTpoHHBIN (OH/T PABOBBIX 1 HOPMATUBHO-
texauueckux gokymentoB. URL: https://docs.cntd.ru/document/565912475?ysclid=If85pm70j391838988.
% DnexTpoHHBIA TOKYMEHT Tpolie M JOCTyHHee depe3 HoTapuyca / CMU Horapuat.pd. URL:
https://notariat.ru/ru-ru/news/elektronnyj-dokument-proshe-i-dostupnee-cherez-notariusa.

4 I'ynesuu U. B., Bnacenko B. C. [Tponecc mupposu3amuym B HOTApHATEHOH MPAKTHKE: COBPEMEHHbIE
TeHaeHImY // Yuensle 3anucku KpsiMckoro ¢enepanabHoro yuusepcureta umenu B. U. Bepaaackoro


https://www.нотариат.рф/ru-ru/news/edinaya-informacionnaya-sistema-notariata-pyat-let-operezhayushego-razvitiya
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Bo3MoxkHoCTH HOTapuycoB B Poccuu 3a nocinegHue roasl paciupyiiuch 3a CUET
paboTHI C IAECKTPOHHBIMU JTOKYMEHTAMU M OKa3aHWsI HOTAPUATBHBIX YCIYT OHJIAWH.
Co3gaHue MHOTOUHCIICHHBIX 3JIEKTPOHHBIX CEPBUCOB YIIPOUMUIIO B3aUMOJECUCTBUE HO-
TapuaTa Kak ¢ HHAUBHUIYAJIbHBIMU MOJIb30BATENSIMU, TAK U C IPYTUMH TOCYIAPCTBEH-
HBIMU OpraHaMH U OPTaHU3aLMSIMU. ITO TaKXKE YMEHBIIWIO MOTPEOHOCTh B JTMYHOM
0OIIIEHHNH, YTO CTaJI0 0COOECHHO Ba)KHBIM BO Bpems nangemun COVID-19.

B nmocnegnue roger B Poccuiickont denepannn peaan3oBaH psiji HOBOBBEICHUN
B 3aKOHOJATENIbCTBE, CBA3AHHBIX C LU(poOBU3AIMEl HOTApPUATBLHON NEATETbHOCTH.
Hanpumep, @enepanbhbiil 3akoH oT 27.12.2019 1. Ne 480-®P3 «O BHeceHUU U3MEHE-
Huii B OCHOBBI 3aKOHOAaTeNbCTBA Poccuiickoit denepannii 0 HoTapuaTe U OTACIbHBIC
3aKoHoOAaTenbHbIe akThl Poccuiickoit @eneparrny» BBesl HOBbIE ()OpMaThl COBEPIICHUS
HOTapHUaIbHbIX EUCTBUHN, TAKKE, KAK BO3MOXHOCTb yAAJICHHOTO OOpallleHus 3a yCIIy-
ramu HOTapuyca, a Tak ke 0003HAYIII TEXHUYECKHE U3MEHEHUS C 1eNbIo IudpoBU3a-
[IMY HOTapUaJIbHBIX 0a3 TaHHBIX, MEKBEJOMCTBEHHOTO B3aUMOJICHCTBUS U OTKPBITOTO
noctyna K jgaHHbIM. [lonokeHune o eanHOW WH(OPMAIMOHHOW CHCTEME HOTapuara
(ytB. B HOBOM pemakiuu I[lpaBinennem DenepanbHON HOTApUAIBHOW ManaThl OT
23.07.2018 mpotokonm Ne 08/18) (¢ M3MEHEHHSAMH W JOMOIHCHHUSIMH): BBEICHHOE
B «OcHOBBI 3ak0oHOAaTenbcTBa Poccuiickont denepannu 0 HoTapuare» PeaepatbHbIM
3akoHOM OT 21.12.2013 Ne 379-®3 monoxxusno Havano GpyHKIHOHUpOBaHUIO B Poccun
Enunoii Hotapuanbaoit unpopmarmonnoi cucremsl (EHUC).

®enepanbhblil 3akoH 0T 31.07.2020 Ne 259-®3 «O 1ndpoBbIX PUHAHCOBBIX aK-
THBaX, IU(PPOBON BAIIOTE U O BHECEHUU U3MEHEHUN B OT/ICNIbHBIC 3aKOHOIaTEIbHBIC
akTel Poccuiickor @enepannn» 3aKpernil HOBbIE TPABUIIA HOTAPUAJIBHOTO 3aBEPEHUS
AIIEKTPOHHBIX JOKYMEHTOB B Poccuu, B uacTHOCTH, (PUHAHCOBBIX akTUBOB. Deneparnb-
HEIN 3aK0H OT 29.12.2022 Ne 588-D3 «O BHecenuun n3MeHeHnii B OCHOBBI 3aKOHOIA-
tenbcTBa Poccuiickoin deaepanuu 0 HOTapuaTe» MPEayCMATPUBAET OIIATy HOTapH-
AIBHBIX JIEHCTBUN B COOTBETCTBUH C €JMHBIM HOTAPUATBHBIM Tapu(POM, BKITIOUYAIOIIIAM
B ce0s (demepanbHYI0 M PErHOHAIBHYIO cOcTaBistomue. denaepaabHblii 3aKOH OT
06.12.2021 Ne 402-®3 «O BHeceHuM U3MeHeHUM B ctathio 189 vactu nepBoi ['pax-
naHckoro kojekca Poccuiickoit deaeparuny npegoctasisier ®HIT BosMoxkHOCTH 00-
pabaThIBaTh U MPEJOCTABIATh HEOTPAHUYCHHOMY KPYTY JIUI] CBEICHUS 00 OTMEHE HE
TOJBKO HOTAapUAIbHO YJIOCTOBEPEHHBIX JTOBEPEHHOCTEH (Takue CBEJACHUSI B COOTBET-
ctBud ¢ 1. 1 cT. 189 I'K P® BHOCSTCS B peecTp HOTapUaIbHBIX ACHCTBUI), HO U BCEX
AJIEKTPOHHBIX JTOBEPEHHOCTEM.

[ToxBo UTOTH, MOXKHO CKa3aTh, YTO JAHHBIC HOBOBBEJEHUS B 3aKOHOAATENBCTBE,
CBsI3aHHBIC ¢ U poBHU3aIEH HOTapHaAIbHOMU JesTebHOCTH B Poccutickoit deneparuu,

IOpunnyeckne nayku. 2022. T. 8 (74). Ne 1. C. 234-237. URL: https://cyberleninka.ru/arti-
cle/n/protsess-tsifrovizatsii-v-notarialnoy-praktike-sovremennye-tendentsii.


https://cyberleninka.ru/article/n/protsess-tsifrovizatsii-v-notarialnoy-praktike-sovremennye-tendentsii
https://cyberleninka.ru/article/n/protsess-tsifrovizatsii-v-notarialnoy-praktike-sovremennye-tendentsii
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KOHKPETU3UPYIOT INpaBa U OOA3aHHOCTH CYOBEKTOB IIpaBa B c(epe HOoTapualbHbIX
YCIIYT, a TakKe 3alOoJHAIOT MPOoOesbl B 3aKOHOJATEIbCTBE O HOTapUaTe U CMEXKHBIX
¢ uuM nogoTpocsx®. Liudposusanus Hotapuara B Poccun mpuHecna MHOTO IpeuMy-
IIECTB, TAKMX KaK MOBBIIIEHUE JOCTYITHOCTH, 3 (PEeKTUBHOCTH 1 6€30MaCHOCTH HOTapH-
aNbHBIX yCIIyT. OJJHAKO BMECTE C TEM MOSBUIMCH HOBBIE IPOOJIEMBI U BOIIPOCHI, HY XK /1a-
IOIIMECS B yperyJMpoBaHuu. BakHeliel u3 HUX SBISIOTCS 0€30IaCHOCTh U Ha/IeXK-
HOCTh HOTapUalbHbIX JEMCTBUH, BBIOIHAEMBIX B lIM(PpoBoM (opmate. [Ipexne Bcero
3TO Kacaercsi 0€30MaCHOCTU U HaJIe)KHOCTU DJIEKTPOHHBIX JOKYMEHTOB U MOZMMCEN.
Xots mnardpopma EMCH npenocTasnsier 6e30macHble YCIIyTy 3JEKTPOHHOTO HOTapu-
aJIbHOTO 3aBEPEHUs, HEOOXOAMMBI anbHelne ycuus i odecreueHns: 6e301acHo-
CTH U HaJIS)KHOCTH HOTAPUAIbHBIX YCIYT B AMIOXY IIU(PPOBBIX TEXHOIOTUH.

Crnenyromieit mpo0iemoii siBnsieTcs HUGPOBOM pa3pbIB: XOTA HUPPOBU3ALHUS HO-
TapUaAJIbHBIX YCIIYT cZelaja ux 0ojee JOCTyIHBIMU JIJIsl OOJIBIIMHCTBA HACEICHHUS, BCE
€Il CYIIECTBYET KaTeropus JIMl, HE UMEIOIasi BO3MOKHOCTh MOJIy4aTh HOTapUallb-
Hble yciryru B HTepHeTe.

Jlanee He0OX0JUMO OTMETHUTD, YTO B JIajbHEHIIEM COBEPIICHCTBOBAHUU HYXJ1a-
eTcs npaBoBas 0a3a Hu(ppoBU3ALMHN HOTAPHAIBHOM I€ATEIbHOCTH, HEOOX0AMMO 00€ec-
IIEYUTh 3aKOHHOCTh M MPHMMEHMMOCTD DIEKTPOHHBIX HOTAPUANbHBIX yCIyrZ, B To xe
BpEMSsI, HECMOTPS Ha MEPEUMCICHHBIE TPOOIEMBI, MOKHO YTBEPKAaTh, YTO Yy HUdpo-
BU3allMM HoTapuaTta B Poccun mepcnekTuBbl OnaronpusitTHele. OXKHUIaeTcs, YTO HC-
M0JIb30BAHUE YCIYT 3JIEKTPOHHOIO HOTApHAJIbHOTO 3aBepeHus OyAeT pacT, a Jajb-
HEHIIMe NHHOBAIMK B 00JIACTU TEXHOJIOTUN U 3aKOHOAATEIbCTBA, BEPOSITHO, IPOAOI-
’KaT MOBBILIATH 3PPEKTUBHOCTH U JOCTYIMHOCTh HOTApUaJIbHBIX YCIyT B Poccun.

! CoBpemenHbIit HOTapHAT: HOBBII YTal HUPPOBU3AUN HOTAPUAIBHOM JESTEIHHOCTH M BO3MOYKHOE pac-
mmpenue noaHoMourii HotaprycoB // CIIC T"apant, 2021. URL: https://www.garant.ru/news/1458925/.

2 [TudpoBU3aIHs B HOTAPHATLHON JeATEILHOCTH: BO3SMOKHOCTH U yrpo3sl, beiicenona Banepus Cep-
reesHa, ®I'BOY BO «Bcepoccuiickuii rocynapctBennblil yauBepeuteT octunuu (PIIA Muntocra
Poccun)» // «@ynaaMeHTanbHast M IpUKJIaHas HayKa: COCTOSIHUE U TEHACHLIUU Pa3BUTHA», COOPHUK
crateit XVIII MexayHapoaHoit HayqHO-TIpakTHueckoi koHdepenuu. [letposzaBosck, 2022. Pexxum
nocryma: https://www.elibrary.ru/item.asp?id=48093887


https://www.garant.ru/news/1458925/
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O NIPUMEHEHUU MMOJIOKEHUH
O CYIHECTBEHHOM HAPYHIEHUU
I'PAXKIAHCKO-ITIPABOBOI'O 1OI'OBOPA

E.J. Illkynoea, cmyodenm
Jlanvresocmounulil opuoudeckul uHcmumym (guauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

Hayunwtii pyxosooumes

Axosenko E.B., kanouoam opuouueckux Hayx
Jlanvnesocmounwiil topuoudeckuli uncmumym (guauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

B rpaxxpanckom 3akoHonarensctBe Poccuiickon denepanuy OJHUM W3 TPUHIIU-
OB SBJIIETCS cBOOOAa JoToBOpa. ['paknane U IopuanYECKUE 1A, 3aKJII0YAIOINE J10-
TOBOPBI Ha pa3HBIX YCIOBUSX, BIIpaBe, 10 00IIEMY MPaBUIY, U3MEHUTH U PACTOPTHYTh
JIOTOBOP MO CBOEMY YCMOTPEHHUIO.

B HayuHoO#1 muTepaType HET €IMHOTO MHEHUS OTHOCUTENIHHO AS(UHHITUN PACTOP-
KE€HHs JoroBopal. BEITYIOT JBe TOUYKM 3pEHHS:

1) pactopxeHue 10roBopa — 3TO akT, KOTOPBIN HAMpaBJICH Ha MPEKpAIlCHUE J0-
roBOpa J0 UCTEUEHUS CPOKA €T0 JIEUCTBHUSA U MPEKPAIICHUE BHIMOJTHEHUE 00513aTE€IIbCTB
MOJHOCTHIO WJIM YaCTHUHO;

2) pacTOpKEHHE JIOTOBOPpa — 3TO CJIeJIKa, BHIPAKAIOMIASACS B ICUCTBUAX TPakIaH
Y IOpUANYECKUX JIUI], HAIIPaBJICHHBIX MPEXKJIE BCEro Ha MPEKpAICHUE HCIIOJIHEHUS
00s13aTeNIbCTB, KOTOPHIC BO3HUKIIM M3 JOTOBOPA.

N3MeHeHne nim pacTOp)KEHHUE JOTOBOPA, IO O0IIEMY MPaBUIY, IPOUCXOIUT MO
COTJIACHUIO CTOPOH J0TroBopa. MIHBIMU CJIOBa, €CJIU CTOPOHBI JJOTOBOPSITCS O BCEX YCIIO-
BUSIX PACTOPXKEHUSI U U3BMEHEHUS JIOTOBOPa, TO BMEIIATEILCTBO Cy/1a HE MOTpedyeTcs.
Ho Ha mpakTuke CTOPOHBI PEAKO MPUXOAIT K €IMHOMY MHEHUIO, IIOITOMY 3aKOHOM
MPElyCMOTPEHBI OCHOBAHUS PACTOPKEHUS U U3MEHEHHUS JI0TOBOpA, KOTOPHIE YETKO
onpezaenensl B raase 29 'K PO.

OmauM U3 MpoOJIEeMaTUYHBIX OCHOBAaHWM Ha TPAKTHKE SIBISETCS H3MCHEHHE
U pacTOp)KEHHE JIOTOBOpa MO TPeOOBAaHUIO OJIHOM CTOPOHBI M3-3a CYIIECTBEHHOTO
HapyIIEeHUs YCIOBUS I0roBopa Apyroi ctopoHoi (1. 2 cr. 450 'K POD).

CylecTBEHHBIM HapYyIIEHUEM JIOTOBOPA MPU3HAETCS HApYIICHUE JOTOBOpa Kpe-
JTUTOPOM WJIM JOJDKHUKOM, BJIEKYIIIEE JJIS OJTHOM M3 CTOPOHBI TakoW yuiepd, mpu

! Nyzsaaua T. FO. O6 onpeneneHNH TIOHATHS «PACTOPKEHHE IPakIaHCKO-TIPABOBOTO JIOTOBOPAY //
ITpaBoBbIe poOIEMBI YKpETIeHus poccuiickoii rocynapctseHHocTd. T. 60. Tomck, 2014. C. 21-23.



158

KOTOPOM B 3HAYUTEIBHOM CTENEHU JIMIIAETCS TOro, Ha 4TO ObUIa BOPABE PACCUUTHI-
BaTh MIPU 3aKJIIOUEHUH JOTOBOpa. [[pyrumu cioBaMu, CyIIeCTBEHHOE HAPYIIIEHUE — 3TO
HE MpUYWHEHUE yiiep0a, a Takas CUTyaIusl, 3-3a KOTOPO KOHTPAreHT HE CMOT BhI-
MIOJTHATH 00513aTEILCTBA, B CICACTBUE YETO M ObUT MPUYMHEH yIIEpO.

Tax, B pemennu Apoutpaxkuoro cyna [Ipumopckoro kpas ot 06.10.2022 mo ey
No A51-2952/2022 roBopHTCs, UTO CyJ1 OTKa3aj B YJIOBJIETBOPEHNUHU HCKa 00 BHECCHUH
M3MEHEHHI B JIOTOBOP apeH Ibl 3eMEJIbHOTO y4acTKa B BUJIE OCBOOOKICHUSI OT apeH/I-
HOM IJIaThl apEH0ATEIIS 32 ONPEICIICHHBIN IEPUO M YMEHBILICHUS pa3Mepa apeH/I-
HOU MJIaThl, TAKXKE UCTEIl YKa3aJl, YTO OCHOBAHUEM JIJIsl K3BMEHEHUSI IOTOBOPA SBJISIETCS
CYIIECTBEHHOE HapyILIEHHUE JOTOBOPA OTBETYMKOM M3-3a UETO UCTEI] TOHEC 3HAUUTEb-
HBIA yiep6l.

Tak, ucren ykasblBaeT Ha TO, YTO OOJIbIIIAs YACTh APEHIOBAHHOTO UM 3€METIbHOTO
y4acTKa 3aHsTa HACEJIICHHBIM ITyHKTOM, YTO MPEMSATCTBYET Pealn3aliu 3ayMaHHOTO
MIPOEKTA, B CIEJCTBUE YEro OH MOHEC yuIepO, MPU 3TOM apeHIHasl TiaTa He COOTBET-
CTBYET COCTOSTHUIO 3€MEJIb.

Cyn, u3y4nB MaTepualibl Aeja, pemL, 4To Ha ocHoBaHuU cT. 450 'K P®, a Taxxke
HEKOTOPBIX MOJIOKEHUN 3aKOHA, UCK HE MOJJICKHUT YIAOBJICTBOPEHUIO, TAK KaK 3asiB-
JICHHBIC TIOJIOKEHMSI UCTIA HE SBJSIOTCS OCHOBAaHUEM JIJII PACTOPKEHUSI JOTOBOpa
B OJTHOCTOPOHHEM MOPSIKE, B YACTHOCTU OTBETUMK HE CKPBIBAJ COCTOSIHUE 3EMEIb,
Y CTOPOHBI BIIPABE CAMU ONIPEAEIISThH YCIOBUS JOTOBOPA, B TOM YUCIIE U pa3Mep apeH/I-
HOU IUIATHI.

JlanHOE OCHOBaHUE SIBIISICTCS JOCTaTOYHO IpodaemaTudHbiM. Cratbeii 450 'K PO
HEJIOCTATOYHO TPOPaOOTaHbl BOMPOCHl OTHOCHUTEIHHO CYIIECTBEHHOTO HAPYIICHUS
norosopa. Hanpumep, E.C. PyaeHko yka3pIBaeT Ha TO, YTO B JAHHOW CTaTh€ OTCYT-
CTBYET TaKasl KaTeropus Kak IPeABUIMMOCTh IPUUMHEHNs BpeaaZ. IIpeaBuaumMocTs —
ATO OILICHOYHAsI KAaTeropHsi, KOTOpas BhIPAXXAETCS B TOM, YTO JIUIIO HE 3HAJO U HE
JIOJKHO OBLTO 3HATh B MOMEHT 3aKJIIOYEHUS JJOTOBOPa 00 0OCTOSTENHCTBAX, KOTOPHIC
MOBJIEKYT 3a co00M ymepO ajisi Apyroil cTopoHbl. Tak, maxke eciu JTOKHUK HE MOT
MpEeABUACTh MPUUNHEHUE yiepda KpeauTopy HapyIIeHHEM J0rOoBOpa CO CBOEH CTO-
poHbl, ['pak1aHCKUN KOJEKC JTaeT MPaBo KPeAUTOPy TpeObOoBaTh U3MEHEHHE U PacTop-
’KEHUE JIOTOBOPA B CBSI3U C CYIIECTBEHHBIM HApyIIEHHEM JIoroBopa. Micxoas u3 aToro,
Cy/ibl 3a4aCTYI0 TPUHUMAIOT PEIICHUE B MOJIB3Y KPEAUTOPA.

Hcxons u3 ckazaHHOTO MOXKHO TPEIJIOKHUTH CICAYIOIIee pelieHrne mpoOIeMBbl.
Jononuanuts ctathio 450 'K PO TaknMu NOHATUAMU KaK TPEABUANMOCTD U PACKPBITH
CYIIHOCTh JIaHHOTO TIOHSTHS, TaKK€ HEOOXOJAMMO yUUTHIBATH BCe (DaKThl, KOTOPHIC

! Pemenne ApGurpaxmnoro cyma ITpumopckoro kpas ot 06.10.2022 mo memy Ne A51-2952/2022 //
CIIC Koncynsrantllntoc.

2 Pynenxo E. C., Hernmmuckas JI. @. CymecTBeHHOE HapyIIeHHE J0T0BOPA KaK OCHOBAHUE €T0 U3-
meHenus u pacropxenus / NOVAUM.RU. 2017. Ne 4. C. 57-61.
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OBLIIM M3BECTHBI JOJDKHUKY, IEUCTBUTENBHO JIM JIOJDKHUK HE 3HAJI MU HE MOT 3HAaTh O
TOM, 4TO OyJ€T NPUYUHEH BPE.

Heo0xoaumbIM TakKe SIBIASETCS yCTAHOBIEHUE PAMOK ISl OLLEHOYHOTO IMOHATHS
«CYLIECTBEHHOT'O HAapyILIEHUs». B TaHHOH cTaThe NOHATHE CYIIECTBEHHOCTH PACKPHI-
BAETCS IOCTATOYHO MOBEPXHOCTHO, YTO JAET Cy/IaM TOJKOBATh 3Ty HOPMY I10-CBOEMY
ycMmoTpeHuto. TakuM 06pa3om, curuTaeM HEOOXOAUMBIM PACHIUPUTh JTAHHOE MMOHATHE
M yKa3aTh CyJaM Ha Te (haKThl, KOTOpPbIE OYAYT SBIATHCS OCHOBAHUSAMH JIJISl IPUMEHE-
HuA 1. 1 4. 2 cT. 450 'K PO.

B uuncne Takux ¢pakToB MOXKET ObITh: 3HAUUTEIBLHOCTD yIlepOa, yTpaTa JOBEpHs
K JOJDKHHUKY, yTpaTa KpeAUTOPOM MHTEpECAa B UCIOJHEHUHU JI0rOBOPa, MPEABUACI JI
JOJDKHUK HapyILIEHUE J0r0BOpa, CTPOTOCTh IIPH UCIIOJIHEHUH JJOTOBOPA U CTENEHD HC-
TIOJIHEHHS JOTOBOPAa K MOMEHTY €T0 PaCTOPIKEHUS .

W3 BBIIIECKA3aHHOTO MOYKHO CJIEJIaTh BBIBOJ O TOM, YTO «CYILIECTBEHHOE Hapy-
IIEHUE JI0TOBOPa» SIBJISIETCS OLICHOYHBIM MOHITHEM M MOJHOCTBIO 3aBUCUT OT CYJ1€0-
HOTO TOJIKOBAHMS. B 3aKOHOJATENBCTBE HE YCTAHOBJIEHBI PAMKH CYIIECTBEHHOCTH U
HaIIPSIMYIO 3aBUCSAT OT YCJIIOBHI IOTOBOpA.

[Ipy m3ydyeHun CcyneOHOM MPAKTHKK CTajO0 MOHATHO, YTO YYWUTHIBAETCS HE TO
HapylleHue, KOTOpoe ObUIO COBEPIIEHO, a pa3Mep yuepOa, KOTOPbIA MPUYUHAETCS.
Ecnu onupatbcest Ha 3aKOH, TO Takasi MO3ULIMS CYI0B, PEKIE BCEro, 00yCIOBIECHA TEM,
4TO yuepO UMEEeT KOHKPETHbIE MaTEepUAIIbHBIE PAMKHU, U 3TH PaMKH HE MOTYT OBITh
OIPE/IEIICHBI 3apaHee.

Wtak, naHHOE OCHOBaHME KpaiiHE MpOOJIEMATHUYHO B IMPaBONPUMEHUTENIBHOM
IPAaKTUKE, O Y€M CBHIETENBCTBYET CyAeOHas npakTuka®. Heob6XoaMMo Ha 3aKOHO/Ia-
TEJIbHOM ypOBHE paciuputh cTaThio 450 ['K PO, BKIIOUNTH MOIOKEHUS O TPEABUIU-
MOCTH, PAaCKpBITh JAHHOE MOHATHE, a TAKXKE BKIIOYUTh KPUTEPUU JIJISl CYLIECTBEHHO-
CTH, KOTOpBIE OyAyT CIIYyKUTh OCHOBAHUSIMU JJI1 IPUMEHEHUS JAHHOM CTAaThH.

! Cuayma 1O. Y. CymiecTBeHHOE HapyIIeHHE JOT0BOPa KaK OTHO W3 OCHOBAHHIA €r0 PaCTOPKEHH S //
MesxyHapOoAHBIH KypHaT T'yMaHUTAPHBIX U TOMOJHUTENBHBIX Hayk. 2018. Ne 6-2. C. 149-151.

2 0630p cynebHoii pakTuku Bepxosroro Cyma P® Ne2 (2018) (yTs. Ipe3suauymom BepxosHoro
Cyna P® 04.07.2018) // CIIC KoncynwsrantlLitoc.
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AKTYAJIBHBIE TIPOBJIEMBI IIEPEJIAUU
PEJIMTUO3HOM OPTAHU3AIIMU UMYIIIECTBA
PEJIMTVO3HOI'O HASHAYEHMUS, HAXO/SIIIET OCS
BTI'OCYJAPCTBEHHOUW U MYHULIUTIAJIbHOH
COBCTBEHHOCTH

K. A. Hlynasak, cmyoenm
Braousocmoxckuti 2cocyoapcmeentulll yHUgepcumem

Hayunwtii pyxosooumes
Bponckaa M. B., kanouoam wpuouyeckux HayK, 00yeHm
Braousocmoxckuti 2cocyoapcmeenHulli yHU8epcumem

[TyGnuuHasi COOCTBEHHOCTD U €€ COJIepKaHue, a paBHO MPOOJIEMBbl ee Tepeaadn
MHBIM, HE BJIACTHBIM CyObEKTaM, BO BCE BpEMEHA COCTABJISUIM MPEAMET HAyUHO-TIPaK-
THYecKuX auckyccuiil. Oco6oe BHUMAaHUE CleNyeT yaeauTh (GOPMYIMPOBAHHUIO PO-
0JieM, BO3HUKAIOIINX B KOHTEKCTE aHaJM3a XO3IMCTBEHHOU JACATEIBHOCTH PEITUTHO3-
HOM opraHu3anuu, 00J1aaroIIeil crienuaibHON 1[eJIeBOM OPUEHTUPOBAHHOCTHIO B OCY-
IIECTBJICHUH CBOEH MPaBOCIIOCOOHOCTH. B CBSA3M ¢ 3THM, IpeIMETOM HAYYHOTO HUCCIe-
JIOBaHUSI CTall aHAIW3 CyACOHOM mNpakTUKU peanu3anuu DeaepanbHOro 3aKoHa
Ne 327-®3 (manee — 3akon Ne 327-®3)%, chopMHUpOBABIIAACS 3a IOYTH TPHHAIIATH-
JICTHUY TIEPUO]T €TO ACUCTBUS, YTO MPEACTABISIET COO0H MUPOKYI0 06a3y i aHalu3a
npuMeHeHUs 3akoHa. BMecTe ¢ TeM, ucciieioBaHne UMEIOIIEHCS MPAKTUKY TTO3BOJISIET
chopMyITUPOBATH CITIOCOOBI YCTPaHEHUS MPOOJIEM, CBI3aHHBIX C Peau3aIlueii peuri-
O3HBIMU OPTaHU3AIMSIMU CBOMX MPaB Ha O€3BO3ME3IHOE MOJYYCHUE B COOCTBEHHOCTD
Y TI0JIb30BaHKUE HEJIBM)KMMOTO UMYIIECTBA PEIMTUO3HOTO HA3HAUYECHU S, HAXOIAILETOCS
B FOCYIapCTBEHHOMN MJIM MYHUIIUNTAIIBHOW COOCTBEHHOCTH.

AHanu3 cyneOHOM MPaKTUKHU IO CIopaM O Mepeaadye pPeIMrhio3HbIM OpraHu3a-
[USIM UMYIIECTBA PEIUTHO3HOIO HAa3HAYEHUs, HA OCHOBAHUHU TMOJIOKEHHM 3akoHa
No 327-®3, nmo3BoJIsI€T BBIACIUTD CIEIYIONTUE TPYIIBI TPOOIeM, KOTOPbIe BOZHUKAIOT
B cdepe mnepenadyd peMrdo3HbIM OpraHU3alUsIM TOCYJapCTBEHHOTO WM MYHHIIU-
MaJlbHOT'O0 UMYIIIECTBA PEJIUTHUO3HOTO HAa3HAUCHUSI.

! Mlatkos JI. B. IlepcrekTHBBI BEMHOro Mpapa: MyOiHYHas COOCTBEHHOCTb M €IMHOE IPaBo coO-
crBeHHocTH // IlpaBo. XKypnan Beicueit mkossl skoHoMuKH. 2017. Ned. C. 128-141.

2 O mepenade peTUIHO3HBIM OPraHU3ALMAM UMYIIECTBA PETMTHO3HOTO HA3HAUEHHS, HAXOIAMIErOCs
B rOCYJapCTBEHHOM WJIM MYHMIMIIAIbHOW cOOCTBEHHOCTH: ¢enep. 3akoH oT 30.11.2010 Ne 327 //
CIIC Koncynsrantllntoc.
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[lepBas rpymra rmpo0sem cBsi3aHa C 10Ka3bIBAHUEM COOTBETCTBHS HEABUKMMOTO
MMYIIECTBA, UCTPEOOBAHHOTO PEJIMTHO3HBIMU OpPTraHU3AIUSIMU, ONPEICICHUI0 UMY-
LIECTBA PEJIIMTMO3HOTO0 HA3HAYECHHS.

K ykazaHHOMY HEABUKUMOMY UMYIIECTBY OTHOCSATCSI OOBEKTHI:

1) mocTpoeHHbIE AJis1 OCYIIECTBICHUSI OCHOBHOM JI€SITEIbHOCTH PETUTHO3HBIX OP-
raHu3alui, HAlPaBJICHHOW HA COBMECTHOE UCIIOBEIAHUE U PACTIPOCTPAHEHHUE BEPHI;

2) MOCTPOEHHBIE /1JIs1 00eCTICUeHHs] OCHOBHOM IESITEIbHOCTH PEIMTHO3HBIX Opra-
HU3alUi, B COBOKYITHOCTH COCTABJISIOIIME MMYILIECTBEHHBIN KOMIUIEKC MOHACTHIPS,
Xpama " T.J.

3) peKOHCTPYHUPOBAHHBIC U TTepenpOOHIMPOBAHHBIC )11 TTOJIH30BAHUS PEITUTHO3-
HOM OpTraHMU3aLNH.

[Ipu npuHATHM penieHust 00 OTUYXKIACHUU PEIUTHO3HBIM OpraHu3alusM HEIBU-
KUMOTO UMYIIECTBA, HAXOJSIIETOCS B TOCYAAPCTBEHHOM UM MYHHUITUNIAIBHOM COO-
CTBEHHOCTH, BO3HHUKAET HEONPEACIICHHOCTh B YAaCTH YCTAHOBJICHHS MPUYHUH CTPOU-
TenbcTBa 00bekTa. Jlo 0606mmenus BepxosubiM Cynom PD cynebHOM MpakTUKU 1O
Cropam o Iepeaye peMruo3HbIM OpraHu3alusIM UMYIIECTBA PEIMTHO3HOTO Ha3HA-
YEHHS, MOJXOAbI CYJ0B 3aKIIOYAIIACH B ONPEACTICHUN XapaKTEPUCTUKH, 3HAUMMOCTH,
Ha3HAYEHHMs, BUJA O0BEKTA, 4TO NPUBOAWIO K CHOPHEIM BhiBogam'. TeMm He MeHee,
Bepxosubiit Cyn PO B 1. 1 u . 2 O030pa chopmyimpoBai Te3uc 00 00s3aTeIbHOM
YCTAHOBJICHUH LIEJIM CTPOUTEIBCTBA U OTHECEHUHU K IIPEAMETY JI0Ka3bIBAHUSI COOTBET-
CTBHUA 00BEKTa MPU3HAKAM MUMYIIECTBA PEJIMTMO3HOTO HA3HAUYCHUS ApXUBHBIX U UCTO-
puyeckux MarepuaiioB. [Ipeacrasisiercs, 4To JaHHAs PaBOBask MO3ULIMS CyJ1a OKaKET
MIOJIOKUTENIBHOE BIMSHUE HA pa3pelieHue CyIaMH CIIOPOB O MEPEIade peIUruo3HbIM
OpraHu3alysIM UMYIIECTBA PEIMTHO3HOTO Ha3HaYeHUs. BMecTe ¢ TeM, MOKET BO3ZHUK-
HYTb 3aTpyJAHEHUE B MOHUMAHUU CyJaMU LEJIH CTPOUTEIBCTBA, TEPMUHOIOTUYECKOM
muddepeHuranuy Ueian, Ha3HaYeHus U T. 1.

HeoaHo3HauHBIM OCTaeTCs U MOPSIOK JTOKa3biBaHUs ¢akTa rnepenpoduimpona-
HUSI HEIBUKMMOTO UMYIIIECTBA IS IOJIb30BAHUS PEJIMTUO3HOW OPTaHU3ALMU B LETSAX
OCYIIECTBJICHUS, 00ECIICYCHHS €€ JeATeTLHOCTH, TaK KaK B HACTOSAIIEE BPeMs 3aKOHO-
naresbcTBOM Poccuiickon denepanuu He yperyjampoBaH Ha KOMIUIEKCHOW U CUCTEM-
HOW OCHOBE MOPSAI0OK U3MEHECHUS LIEJIEBOTO HAa3HAYEHUS 00BeKTa’.

1 0630p cynebHoOl MpakTHKK 110 CIIOpaM o Tiepeaaye PETMTHO3HBIM OpPraHU3alUsM UMYIECTBA pe-
JUTHO3HOTO HaszHaueHus: yTB. [Ipesuanymom Bepxosnoro Cyna P® or 16.11.2022 // CIIC Konc-
ByabTaHTI[toC.

2 [TuceMmo Pocpeectpa ot 04.02.2021 Ne 13-00065/21 «O mopsiike H3MEHEHNS Ha3HAYSHHS 3IaHHUA,
COOpY>KEHH, TOMELIeHUI 1 HAMMEHOBAaHUH TaKoro o0bekTa HeBruxkuMocTy // CIIC Koncynprant-
ITmroc. URL: https://www.consultant.ru/document/cons_doc_LAW 378835/ (mara oOparieHus:
17.04.2023).



162

Hpyras rpynmna rnpo6iem o0yclioBlieHa HECBOEBPEMEHHOM (pakTuyeckoit nepea-
Yel HEJIBMKUMOT0 UMYIIIECTBA, CBI3aHHOM C OTCYTCTBUEM FOCYIAPCTBEHHOTO UJIU MY-
HULUITAIBHOTO UMYILIECTBA, IIEPEIABAEMOT0 TOCY IAPCTBEHHBIM NPEANPUATHAM, yUpe-
KIACHUSAM, TpaKJIaHaM, B3aMeH OOBEKTOB HEABHKUMOCTH, OTUYKIAEMbIX PEITUTHO3-
HBEIM OpraHu3anusaM’. BmecTe ¢ TeM, TEHICHIHUS K POCTY JAHHOM IPOGIEMBI MOXKET
IPOU30MTHU MO MEPE YBEJIMYECHUS TAKOTO UMYIIECTBA, TIOCJIE UCTEUEHUSI CPOKAa MEpO-
PUSATHI 0 BEICBOOOXKIECHUIO UMYIIIECTBA.

B 3akmiouenun ormerum, yto 0030p BepxoBuoro Cyna PO no cnopam o nepe-
Jlaye PEIMTHO3HBIM OPraHU3alUsIM UMYILIECTBA PEJIIMTMO3HOIO0 HAa3HAYCHUS, HAXOA-
IIETOCS B TOCYIaPCTBEHHON M MyHUITUTIATFHOW COOCTBEHHOCTH, 3aTPOHYJ HanboJee
aKTyaJbHbIC BOIIPOCHI, CBSI3aHHBIC C NIEPEJAYC PEIUTHO3HBIM OPraHU3aLMsAM TaKOTO
umMmyiiecTBa. HecMoTps Ha 3T0, paccmaTpuBaeMasi TeMa Hy»XJaeTcs B TIIyOOKOM IO/~
X0/1€ K TPOOJIEMHBIM U CITIOPHBIM BOIIPOCAM, TIPUMEHEHHE KOTOPOTO BO3MOKHO B YCIIO-
BUSIX (POPMUPOBAHUSI HOBOW MPAKTUKU CyJaMHU yKE C YUETOM JaHHBIX BepxoBHBIM
Cynom Poccuiickoit denepanuu npaBoBbIX Mo3uiuii. Kpome Toro, 1eiaecoo0pasHo
MIPOBEICHNE KOHKPETU3ALMU TOHITUS «ILEJIb CTPOUTENIBCTBA» U U3JAaHUE I0J3aKOH-
HOT'O aKTa, YCTAHABJIMBAIOIIETO MOPSIOK U MOATBEpkKACHUE (haKTa U3MEHEHUS 11eJie-
BOI'0 HA3HAYECHUSI UMYIIECTBA JIJI1 OCYIIECTBICHUS U 00€CTIeYeHUs BUAOB JCSATEIbHO-
CTH PEJIMTUO3HBIX OPraHU3aIUH.

! Pemenue YBunckoro paitonnoro cyaa or 28.03.2019 r. no memny Ne 2A-1055/2018~M-976/2018 //
Cyne6nsie u HopMatuBHbIe akThl PD. URL: https://sudact.ru/regular/doc/PsoguiBQGfC/ (nata 06-
pamenust: 17.04.2023).
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OU3HNOJJOTMYECKHU COH
KAK BECIIOMOIIIHOE COCTOSIHUE

K.B. Boaonouna, cmyoenm
Braousocmoxckuii punuan
Poccuiickoti mamoorcennou akademuu

Hayunwtii pyxosooumes

Hlepouna E.M., kanouoam w0puouyeckux HaykK, 00yeHm
Braousocmoxckuti gpunuan

Poccuiickoti mamoorcennou akademuu

B Hacrosiiee Bpems CyIIECTBYIOT MPOOJIEMBI ITPU KBATU(PUKALNUN TPECTYIUICHUH,
COBEPUICHHBIX B OTHOILIEHUH JIUL, HAXOASAIIUXCS B OECIIOMOIIIHOM COCTOSIHUU. B mocra-
HoBieHusax [ nenyma Bepxosaoro Cyna PO u Ilpesuanyma Bepxosroro Cyna P® (na-
nee — BC P®) npuBonsTcs abcTpaKTHBIE KPUTEPUH OECIIOMOIIIHOTO COCTOSIHUS, & B UEM-
TO aKThl BOOOIIIE TPOTUBOPEYAT APYT APYTY, U3-3a YETO MPABONPUMEHUTENN YacTO 3a-
TPYAHSIOTCA NpU KBaIM(pUKaUuU npectymieHnid. Ocobo TUCKYCCHOHHBIM BOIPOCOM
ABJIIETCSI OTHECEHUE CHA K OECIIOMOIIIHOMY COCTOSTHUIO. Takoe MOHATHE KaK COH HE OT-
HOCHUTCSI K OECIIOMOIITHOMY COCTOSIHUIO, coriacHo petieHuto [Ipesuanyma BC P®, ko-
TOPBII J1al BECbMa EMKOE MOSICHEHUE CBOEH MO3UIIMH, BbI3BABIIIEE €IIIe OOJIbIIE CIIOPOB
cpenu ropuctoB. Takum 00pazom, UCCIIEOBAHKE SBISIETCS aKTyaJIbHBIM M HAIIPABJIEHHO
Ha GopMUpOBaHKE OOIIETO TOHUMAaHWs OECTIOMOIIIHOTO COCTOSIHHSL.

B nanHol cratbe npeziaraeTcs pacCMOTPETh MPOOJIEeMbl U BO3MOXKHOCTh OTHE-
CEHHE CHa K OECIIOMOIIIHOMY COCTOSIHUIO. J{J1s1 3TOr0 HE0OXOJUMO PACKPBITh OHATHE
«COH», PACCMOTPEThH €r0 IOPUANYECKUN U METULIMHCKUI acCleKThl, BbIIEIUTh OCHOB-
HbIE MPU3HAKU «CHA» U COOTHECTU UX C KPUTEPUAMH OECITOMOILHOTO COCTOSIHHUSL.

B 1. «3» c1. 63 YronosHoro koaekca PO (nanee — YK PD) 3akperuisieTcs B kKauecTBe
OTATYAIOUIET0 0OCTOSTENBCTBA «COBEPILIEHUE MPECTYIUIEHUS! B OTHOILIEHUM >KEHIIMHBI,
3aB€/IOMO I BAHOBHOTO HaXOJSIIEHCS B COCTOSHUM OEPEMEHHOCTH, a TaKXKe B OTHO-
IIICHUH MAJIOJIETHETO, JPYTroro 0e33alluTHOrO WM OECTIOMOIITHOTO JIHIa JHOO0 JUIa,
HAXOJISAIIEr0Cs B 3aBMCUMOCTH OT BUHOBHOTO»'. B TaHHOM IyHKTE Hac uHTepecyer (op-
MYJIMPOBKa «0€33allUTHOr0 Wi GecrioMoInHoro juia». B ceoem kommenTapun k YK

! Vronosnsrit koaexc Poccuiickoit ®eneparmu ot 13.06.1996 Ne 63-d3 (¢ usm. u gom.) // CIIC TA-
PAHT.
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P® k nannoii ctathe mpodeccop A.M. UydaeB oTMeuaeT, 4To «OECTIOMOIIHOE JIUII0 — ATO
BapuaHT 0e33amuTHOro Jmua’. I1o ero MHEHHIO, K TAKUM JIMI[AM MOTYT OBITh OTHECCHBI
mpecTaperble, THKEIOO0IbHBIC, a TAKKEe HAXOAIINECS B CHIIBHOW CTETICHH aJKOTOJTh-
HOT'O ONbSIHEHUS WM COCTOSIHAM CHA.

B cratbsx Ocobennoii yactu YK P® Boigenserca Takoi KBaquUIUPYIOMIUI
NpU3HAK Kak OeCIOMOIIHOCTh, HO MpU3HAK 0E€33alIMTHOCTH OTCYTCTBYET. B cBs3u
C TUM BO3HHUKAET BOIPOC: JUIsl UETO 3aKOHOIATENI0 OBbLJI0O HEOOXOAMMO HCIIOIb30BATh
B O6meit vactu YK P® tepmun 6e33antutHoe mno? Beas TepMuHoIOrnyeckas mecrt-
pOTa 3aKOHA MPUBOAUT K IMOSBICHUIO TPOOJIEM Mpu mpaBorpuMeHeHnd. O4eBUIHO,
9TO OECMOMOIIHOCTh BKIIIOYAET B c€0s 0€33alMTHOCTD, TO3TOMY HEOOXOIUMO yHH-
¢dbunupoBaTh JaHHbIE 0003HAYCHHUS, OTIAB MPEANOYTCHHE (OPMYIUPOBKE «OECIO-
MOIITHOE cOCTOsiHKUE». [Ipu3HaK OECIIOMOIIHOCTH BCTPEUAETCS B COCTaBaX M3HACUIIO-
BaHMs U yOUICTBA.

ITo maenuto A.M. UydaeBa, B cocTaBe M3HACHUIOBAHUS TUIYOOKHM COH CIIEayeT
MpU3HaBaTh OECIIOMOITHBIM COCTOSIHUEM, TaK KaK IMOTEpIEBIIasi, HAX0IICh B COCTOSI-
HHUM CHA, HE MOIJIA IOHMMAaTh XapaKTep U 3HAYCHUE COBEPILIAEMBIX C HEW JACHUCTBUU
100 OKa3zaTh COMPOTUBJICHUE BUHOBHOMY JIUILY, KOTOPOE OCO3HABAJIO JJAHHOE 00CTO-
ATEIBCTBO.

Ucxons w3 mosunmum npexacenarens BC PO wu unena IIpesmpuyma BC PO
B.M. Jle6enera u A.M. HaymoBa, o603HauenHoi B kommeHTapusix k YK P®, cnenyer,
YTO «yOMICTBO CISIIIETO BCET A IOJDKHO MPU3HABATHCS YOUNCTBOM, 3aBEOMO JIJIs1 BU-
HOBHOTO HaXOJSIIErocs B OECIIOMOIITHOM COCTOSIHMH, IMOCKOJIbKY BUHOBHBIM, COBEp-
mas MpecTyIuieHue, OCO3HAET, YTO NOTEPIEBIINN B COCTOSSHUM CHA HE MOXET HU 3a-
IIUTHATH ce0sl, HU 0OKa3aTh KaKoe-JI1u0o0 HpOTHBOH@ﬁCTBH@))Z.

OnHako He Bce Tak ogHO3Ha4HO. CBOMM noctaHoBiieHueM IIpesnauym Bepxos-
Horo Cyna P® nan sicHO MOHSTh, YTO COH HE PACIICHUBAETCS Kak OECIIOMOIIHOE CO-
CTOSIHHE U €r0 HE CJIeyeT KBAIU(PUIIMPOBATh MO 1. «B» 4. 2 cT. 105 YK P®, Tak kak
SBJISIETCS )KU3HEHHO HEOOXOANUMBIM U (PU3HOJIOTUYECKH 00YCIOBICHHBIM COCTOSIHUEM
yenopeka’,

Ob6parumcs k cynebnoit npaktuke. LLI., koTopsiii ObLT MPU3HAH BUHOBHBIM B YOUTi-
CTBE TPEX JIMII, 3aBEIOMO JJIsl HETO HAXOAMBIIMXCS B OSCIIOMOIIHOM COCTOSIHUU, TOJall
HA/I30PHYIO JKajI00y 0 MePecMOTPeE CBOETO MPUTOBOPA B yTosioBHYIO koswieruto BC PO. Bo
BpeMsl yOUNCTBA TPOE MOTEPIEBIINX HAXOIWIMCH B COCTOSTHUM CHJIBHOTO aJIKOTOJILHOTO

! Kommenrapuii k YronoBHoMy Kozekcy Poccuiickoit ®denepanuy (HayqHO-TIPAKTHIECKHiT) / TI0]
pen. A. U. YUyuaeBa. Mocksa, 2019. C. 1536.

2 KommeHTapuii kK YronosaoMy koxekcy P®: B 4 1. T. 2. Ocobennas wactb. Pasnens VII-VIII /
B. M. JleGenes, 2023. C. 32; YronosHslii koaekc Poccuiickoii deneparuu. O61mas 4acTb: HCTOPUKO-
(bUI0J0THYECKU U JOKTPUHAIBHBIN(HAayYHbIN) KoMMeHTapuil. MockBa, 2021. C. 306.

8 Mocranosnenue [pesumuyma Bepxosroro Cyaa Pd ot 28.03.2012 Ne 11-IT12I1P 3 // CTIC TAPAHT.
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OIbSIHEHUS, a IBOE U3 HUX enle U cnainu. Mcxoas uz atoro BC PO ynosneTBopui Ha130p-
HYIO JKaj100y 0OBHHSEMOTO M UCKJIFOUMII OCYXKJIEHHE €ro 1Mo 1. «B» 4. 2 cT. 105 YK P®,
MOTHUBHPYSI 3TO TEM, YTO YOUICTBO CIISIILIETO YETIOBEKA HEJIBb3s OTHECTH K OECIIOMOLITHOMY,
KaK ¥ COCTOSIHHE AIIKOTOJIBHOTO OIBSHEHHS .

JIyist Toro 94To0BI JMydIe pa3oopaThCs B CUTyarlMl OOpaTUMCS K MEAUITTHCKAM
U IOPUIMYECKHM acTIeKTaM cHa. M3ydyeHreM CHa 3aHMMAETCs 1EIIbI pa3aell MEIULIUHbI —
COMHOJIOTHSI, OJTHAKO HECMOTPS Ha ATO HA CETOJHSALIHUN JI€Hb HET OOMICTIPUHSITOrO
OTPENIEIICHNS CHA. AHAIM3UPYS ONPENCIICHUS CHA, aBAEMbIE€ TAKMMU IPEIACTABUTE-
namu MeauiuHbl Kak B.M. Breiixep?, E. I'. lllanasgesa u W. B. Posymans®, onpenenum
Hambosee obuee as Bcex moHsTHe. VTak, COH — 3TO €CTEeCTBEHHbIN (U3NOIOrnYe-
CKHIA TPOLIECC OPraHU3Ma, XapaKTePU3YIOIIUKICS MTOJIHBIM OTCYTCTBUEM CO3HATEIBHON
IICUXWYECKON JEATEIbHOCTH M 3aTOPMOKEHHOW PEAKLIMEN Ha BHEIIHUE DPa3apa)ku-
Tenu. 13 TaHHOTO onpeneneHuss MOXKHO BBIJIEIUTH CIIEIYIOIUE MEULUMHCKIE KPUTE-
pHUU CHa:

a) OTCYTCTBUE WJIU CHUKEHHUE PEAKIIMH HA BHEUTHUE Pa3IPAXKUTEIN;

0) mpekpaileHre padoThl CO3HAHUS, KaKON-TMO0 NCUXUYECKOM 1A TENbHOCTH;

B) (PU3MOJIOTHUECKOE COCTOSIHUE OPTaHU3Ma.

OCHOBBIBasICh Ha 3TOM, MOKHO CKa3aTh, YTO YEJIOBEK BO CHE 0€33allUTEH U 3TO
UTPAET Ha PYKY 3JI0YMBIIUIEHHUKAM, KOTOPBIM IaHHOE 0OCTOSITEIbCTBO O0JIEr4aeT co-
BEpUICHUE NPECTYIICHUS.

PaccmarpuBas opugudeckuil acliekT cHa, oOpaTuMcs K moctaHoBieHuto [lie-
Hyma BC P® o1 27.01.1999 Ne 1 «O cyneOHo# mpakTuke mo aeinam o0 youiicTse (CT.
105 YK PD)»*, B KOTOPOM BBIJENSAIOTCS BaXKHbIE KPUTEPHU OECIIOMOIHOTO COCTOS-
HUs, TpeOyIoUMe BHUMAHUE PH KBATU(UKALIMK NPECTYIUIEHUI. BeienstoTcs cieny-
IOIIHME IOPUINYECKUE KPUTEPUU: a) HECTTIOCOOHOCTh B CUJTy (DU3UUYECKOTO WIIU TICUXU-
YECKOT0 COCTOSIHUS TMTOTEPIEBIIETO 3aAUTUTH Ce0sl; 0) 0OCO3HAHWE BUHOBHBIM IPH CO-
BEPIICHUH TPECTYIUICHUS! HEBO3MOXXHOCTU OKa3aHUS MOTEPHEBIIUM JIMIIOM aKTHB-
HOTO CONPOTHUBJICHUS.

Ecnu y4uThIBaTH COCTOSIHUE, B KOTOPOM HAXOJUTCS YEJIOBEK BO BPEMs CHA, TO
€ro MOKHO MPUPABHATH K 0€CIIOMOIIIHOMY, TaK KaK BUHOBHBIN, COBEpIIIas MPecTyIIe-
HUE, OCO3HAET, YTO MOTEPIIEBIIEE JUIO B MPOLECCE CHA HE MOXET 3aIIUTUTH ceOs

! Onpenenenne Bepxosroro Cyaa Poccuiickoit @enepamuu ot 31 staBaps 2006 T. o aemy Ne 2-23/99 //
CIIC Koncynbrantl Lroc.

2 TonKOBEIi CIOBaph MCHXMATPUIECKUX TEPMUHOB: 0koJio 3 ThIC. / B. M. Breiixep, U. B. Kpyx. Bo-
ponex, 1995. C. 1258.

8 MenuIHCKIE acTIEKTHI OLEHKH CHA KaK GECTIOMOIIHOTO COCTOSIHHS MOTEPIEBIIEr0 B MOMEHT €ro
yowuiictea / E. I'. Illanasesa, U. B. Pasymans // Bectauk cyne6noit mequuunst. 2017. Ne 2. C. 199-202.
* O cynebHoit pakTHKe Mo fenmam o6 youiictee (ct. 105 YK P®): nocranosnenne ITnenyma Bep-
xoBHOTO Cyma P® ot 27.01.1999 Ne 1 (pen. ot 03.03.2015) // CIIC Koncynsrantllntoc. [TyHKT 7.
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Y CONPOTHUBIISITHCSA B CUITY TTOJHOTO OTCYTCTBUSI CO3HATEIBHOM IICUXUYECKOM JESATENb-
HOCTH M 3aTOPMOKEHHOCTH PEAKIIMU HA BHEIIHUE Pa3/IPaKUTEIH.

B npumep M0XHO HNPHUBECTU CUTYAIMIO, ONyOJIMKOBAHHYIO CPEJACTBAMH Macco-
Boi nHpopmanmu. XKurtens 3abaiikanbs EBreHuil B TeueHUE ro/1a mbITAICS yXaKUBATh
3a AHacTacuei, HO Tak U HE CMOT JOOWUTHCS €€ BHUMaHUSA. MyX4rHA HE TIPUBIICKAT
NEBYLIKY B Ka4e€CTBE MOTEHUMAIBHOrO MapTtHepa. B oaHy n3 Houel EBrenwmii mpo-
OpaJcsi B 4aCTHBIN JOM AHAcCTacCHH M Ha MOYBE JIMYHBIX HENPUS3HEHHBIX OTHOIICHUM
yOuI ee, OKa Ta cranal. AHaIM3Upysl JaHHBIA CIydaii MOYHO CHENATh BHIBOJ, YTO
COH TOMAJaeT MO MPU3HAKA OECITOMOIIIHOTO COCTOSIHUS, TaK KaK BUHOBHBIA HE 3ps
BBIOpAJT TaHHOE BPEMs CYTOK, PACCUMTHIBAs HA TO, YTO MOTEpHEBInas OyAeT craTth
Y HE CMOKET 0Ka3aThb COIPOTUBIICHHUE.

Kak ™Mbl BuguM, HET €IMHOOOPA3HOrO MOHUMAHUSI OECIIOMOIIIHOTO COCTOSIHHUSI.
Komnu3us npoucxoaut u3-3a HEIOCTATOYHO KOPPEKTHOTO M HE HCYEPIBIBAIOIIETO
pazbacHenus BepxoBunoro Cyna. Bo-mepBbix, ecinu onupaThesi Ha (HOPMYIUPOBKY
«(PU3UOTOTUYECKU O00YCIIOBIECHHBIM COCTOSIHUEMY», TO €CTh, APYTUMH CJIOBaMH, €CTe-
CTBEHHBIM, TO TAKUM COCTOSITHUEM BIIOJIHE MOKET OBITh MaJOJIETCTBO M CTAPOCTh, TaK
KAK JAHHBIE ITPOLIECCHI ONPEAEIIEHBI IPUPOAOH, a HE CAMHUM YEJIOBEKOM. Tem He MeHee,
JTAHHBIE COCTOSTHUS MTPUPABHUBAIOT K OecrioMOIHbIM. [IpuBois mpuMep Takoro 6ecro-
MOITHOTO COCTOSIHMSI KaK MaJIOJIETCTBO, BCIIOMHUM IpoMKoe mnpowucuiectsue 2022 r.,
myOJIMKOBABIIIEECs MMOYTH KaXKIbIM CPEJICTBOM MaccoBoi. Peub uaer o0 u3HacuioBa-
HUU 1 yOUiicTBe naTuiieTHe neBouku u3 Koctpomel. JIuil, coBepImBIInX Takoe 3Bep-
CKO€ TPECTYIUICHUE, TPU3HAIM BUHOBHBIMU U HAa3HAYMJIM OOOUM HaKa3aHHE B BHJIC
MOXKU3HEHHOTO JIUIIEHUsI CBOOOABI. OISTh e MPECTYMHUKN 3HAIN O TOM, YTO IISITH-
JIeTHUH PeOEHOK He CMOKET CONPOTUBIATLCSA JBYM B3pPOCIBIM My4nHam?. Bo-BTo-
pBIX, Cyly HEOOXOAMMO JIaTh TOYHOE Pa3bICHEHUE O TOM, KaKU€ COCTOSIHUS OYyIyT
MIPUYUCTATHCS K OECITIOMOIITHBIM U 0003HAYUTh KOHKPETHBIC MPU3HAKH.

Cynsi, cnenays nocranosnenuto [lnenyma Bepxosuoro Cyna P®, youiictBo BO
cHe kBammpummpyror o 4.1 cr. 105 VK P®, roe nakazanue mMeHee CTpOroe, 4em
MPEAYCMOTPEHO 4. 2 3TOM cTaThu. M3-3a OTpHIIaHKS TOTO, YTO COH OTHOCHUTCS K Oec-
ITIOMOIIIHOMY COCTOSIHUIO, BUHOBHBIE JIM1a HECYT OTBETCTBEHHOCTh HE B ITIOJIHOM MEpE.
JlanHast mpo6yieMa OCTPO CTOUT HA CETOAHSIIHUMN ACHb, TaK KaK MPECTYMHBIE JIMIIA Ya-
CTO COBEPIIAIOT MPECTYIJIEHUS] B OTHOLICHHUH JIUI, HAXOSAIINXCS B COCTOSIHUU CHA.

! Mysxuuny apecroBanu 3a yOuiictBo 17-nmeTHeii mesouxku B 3abaiikanse / MK.RU. URL:
https://mkchita-ru.turbopages.org/mkchita.ru/s/incident/2023/02/19/muzhchinu-obvinili-v-ubiystve-
17letney-devochki-v-zabaykale.html.

2 ([TprTammce TIEPETIOKUTH BUHY JIPYT Ha Apyray: B KocTpome BRIHECIN IPUTOBOP HACHITLHUKAM 1 yOHAIIaMm
5-netneit aeBoukwy. // WWW.76.ru: [caiit]. URL: https://76.ru/text/criminal/2022/07/01/71456138/.


https://mkchita-ru.turbopages.org/mkchita.ru/s/incident/2023/02/19/muzhchinu-obvinili-v-ubiystve-17letney-devochki-v-zabaykale.html
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INPABO HA HEOBXOJIUMYIO OBOPOHY:
HEKOTOPBIE BOITPOCBHI ITPABOITPUMEHEHUA

H.A. I'abazyesa, cmyoenm
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamypur Poccuiickoti @edepayuu

Anmonosa E.IQ., 0okmop opuouueckux Hayk, npogeccop
Jlanvresocmounulil opuoudeckull uHcmumym (Quauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

Heo6xoaumas 060poHa — OIHO U3 €CTECTBEHHBIX, KOHCTUTYIIMOHHBIX IIPaBL, pH-
HaJIeKAIUX YEJIOBEKY M HANPABJICHHBIX HA 3aIUTY JUYHBIX U OOIIECTBEHHBIX MHTE-
PECOB?, IyTeM IIPUYMHEHNS Bpea nocsramomeMy auny. B cr. 37 YK PO 3akperueno,
YTO HE SIBJIICTCA NPECTYIUICHUEM NPUYMHEHUE Bpeaa MOCATaolEMY JIMIY B COCTOS-
HUU HEOOXOAMMOI OOOPOHBL.

OTMeTuM, 4TO B UCTOPUHU POCCUKCKOTO MPaBa MHCTUTYT HEOOXOUMOI 0OOPOHBI
Hayas pa3BUBATHCS HA paHHEM 3Tane (pOpMUPOBAHMS TOCYAAPCTBA, HO U CETOAHS CY-
HIECTBYET 0OJIBIIOE KOJMYECTBO CIIOPHBIX BOIPOCOB. DTO BO MHOTOM, KaK OTMEYAET
E.B. ABneeBa, 00BbsACHSAETCS TEM, YTO IPAaBO Ha HEOOXOAMMYIO OOOpPOHY COAEPIKUT
B ce0€ MHOYKECTBO OLICHOUYHBIX KAaTE€rOpHil, KOTOpPbIE MOPOKIAAIOT Pa3INuHbIE Pa3HO-
IJIacus ¥ CHOpPbI B KBAIM(UKALIMK MIPECTYITHOTO JIESHUS, a TAK)KE BBICTYIIAET MpeaMe-
TOM Hay4HBIX AHCKyccuit’. OHOM M3 TIIaBHEIX IPOOJIEM B YTOJIOBHOM IIpaBe Poccuu
SIBJISIFOTCS] OLIMOKY B IPUMEHEHUH MpaBa Ha HE0OXoaumMyro o0opoHy. Kak u3BecTHO,
3aIUTHBIE JEHCTBUSI, COBEPILIAEMBIE B COCTOSIHUM HEOOXOAMMOW 00OpOHBI, paccMmar-
PUBAIOTCS KaK MPaBOMEPHBIE TOJIBKO TP COOJIOIEHUH 00A3aTENbHBIX YCIOBUA, OTHO-
CAIIUXCA K IOCATATebCTBY (HAaJeHUI0) U 3auTe (IeiCTBUAM 000pOHsIomEerocs)®,

! Cotankos 2. T ., Autonosa E. 10. KOHCTHTYIIOHHbIE OCHOBHI TIpaBa Ha HEOOXOAMMYIO 000POHY //
AKXTyanbHBIE MCCIIEJOBAHUS CTY/AEHTOB U aclUPAaHTOB B 00JACTH T'YMaHUTAPHBIX, OOIIECTBEHHBIX,
IOPUINYECKUX M SKOHOMUYECKHX HAyK: MaTepHaibl HAYYHOTO MEpONpHsTHs «J{HU CTyIqeHdYecKon
Hayku», Xabaposck, 10-26 mapra 2020 roga. Xabaposck: XabapoBCKuil roCyJapCTBEHHbIH YHUBEP-
CUTET SKOHOMHMKH U mipaBa, 2020. C. 155-157.

2 MepkypbeB B. B. Oco6eHHOCTH IBOJIONNN HHCTHTYTA HEOOXOAMMOM 0G0POHBI B COBETCKOM H POC-
cuiickoM yrojoBHOM nipaBe // Bectauk KOxxHO-Y panbckoro rocygapctBeHHOro yHHBepcuTeTa. Cep.
IIpaBo. 2019. Ne 1. C. 24.

3 Apneesa E. B. Heob6xoaumas 060pOHa: aKTyaTbHBIE BOIPOCH! 3aKOHO/IATebHOMN PErIaMeHTAINN 1
npaBonpumenenus // Poccuiickuit cyaps. 2019. Nel. C. 16.

* YronoeHoe mpaso Poccuiickoit ®eneparmu. O6mas yacts: yueobnuk / JI. B. MHoramosa-Xeraii,
E. IO. Anronosa, T. B. Knenona [u ap.]. 3-e uzn., nepepad. u mqom. Mocksa, 2020. C. 179.



168

T.€. IPaBo Ha HEOOXOMMYIO 0OOPOHY HE MOKET OBITh Oe3rpannunbiM. BmecTe ¢ Tem
MOXHO KOHCTaTUPOBATh, YTO JAHHBIC YCIOBUS B 3aKOHE ONMMCAHbI HEOMPEACICHHBIM
o0pa3zoM. DTO CO3AaeT MHOKECTBO IPOOJIEM MPU MPUMEHEHUN JTAHHOIO MHCTUTYTa
B peanbHOI nerictBuTenbHocTU. Cornacumes ¢ B.P. MankuHbiM, KOTOPBIM BBIIEISET
CIEAYIONIYI0 MPUYUHY CJIOKUBIIEICS OOCTAHOBKU: HAJW4YUE OYEHb TOHKOW TpaHU
MEXIy MPOTUBOMPABHBIM JIETHUEM U MPABOMEPHBIM IPUMEHEHHUEM OOOPOHBI B CBSI3U
CO CIIOKMBILEICS HEOTHO3HAYHOCTHIO U HEOUEBUTHOCTRIO CUTYaluH>,

[IpuBenem npumep u3 cyaeOHoM npakTUKU. H. B X071€ ClI0BECHBIX OCKOPOICHUI
HaHec B. yaap koueproii 1 HamepeBaJicsi MOKMHYTh KOMHATY, HE yrpoxkasi B. u He ipu-
MEHSIS K Hel HacWJILCTBEHHBIX AedcTBui. OgHako B. HaHecna motepreBiieMy He-
CKOJIBKO YJIapOB HOXKOM, OIITUOOYHO MPEIoJiaras, 4To ASHCTBYET B COCTOSSHUHA HE0O-
XO0IUMOW OOOpOHBI, BCieACTBUE yero H. ObUl MpUYMHEH TSKKUU Bpel 3J0POBBIO.
B. 6b11a ocykeHa 1o 1. «3» 4. 2 cr. 111 VK3,

N3 manHOTO NpuMepa BUIHO, YTO B. mpeAnpuHsiIa «3alIUTHBIE» MEPBI YIKE TTOCIIE
TOTO, KaK HalaJIeHue 3aBepIIniIoCh, T.€. IEUCTBOBAJIA 3a MPEeIaMUi COCTOSIHUS HEOO-
X0JIMMOM 000poHBI. Takas cuTyalusi I€MOHCTPUPYET HEMPOCBEIIEHHOCTh Tpak/aH
B 3aKOHOJATEILCTBE O MPUMEHEHUU MpaBa HA HEOOXOAUMYIO0 00OPOHY, a UMEHHO 00
YCJIOBUSX €€ MMPAaBOMEPHOCTH.

B oTaenpHBIX ciiyuyasx HaOMIOAAIOTCS U MPEBBINICHUS YCIOBHUI €€ MPaBOMEPHO-
CTH, B p€3yJIbTaTE YETrO MPUUYUHSIETCS BPEIl 3A0POBbIO PA3JIMUYHON CTENEHU TKECTH
WM JIaKe IIPUBOIUT K CMEPTH IOCATAOIIETO JIHIa®,

Tak, K. Haxoaunack cOBMECTHO co cBouM coxuteseMm D., mpeObIBaBIleM B CO-
CTOSIHUU AJIKOTOJILHOTO OMbSIHEHUS, B KBapTHpe <aapec>. B xone ccoprl @. HaHEC el
HECKOJIBKO YIapOB pyKaMmu 1o juity. K., 3auinasce ot 3TUX JeCTBUM, B3sJ1a TIIUHS-
Hoe OJII0]10 U KUHYJIa ero B cTopoHy D., BCaeACTBHE YET0 OCKOJIKHU OT HETO MPUINHUIIU
®. TeyieCHBbIE MOBPEKICHUS, KBUTM(PUIUPYEMbIE KaK MPUYUMHUBIINUE JIETKUM Bpen

! Kepnamxyk U. U., Autonos U. M. Heo6xoaumas 060poHa: npoGiieMbl TpaBonpuMeHenus // Ak-
TyaJbHBIE UCCIIEIOBAHHS CTY/ICHTOB M ACITUPAHTOB B 00JIACTH TYMaHUTAPHBIX, OOIIECTBEHHBIX, FOPH-
JUYECKUX M HKOHOMHUYECKHX HayK: MaTepHajbl HayuyHOro MepomnpusTus «JlHM cTyaeHdecKoi
Haykn», Xabaposck, 10-26 maprta 2020 roga. XabapoBck: XabapoBCKHi rOCyapCTBEHHBIN YHUBEP-
CHUTET 3KOHOMUKH U 1npaBa, 2020. C. 69—71.

2 Mankun B. P. [IpuunHenne Bpena B yCIOBUAX HEOOXOAUMOI 0GOPOHEL. YTOMOBHO-TIPABOBAs JOK-
TpuHa U npobsiemsl kBanudukanuu // Bectauk Cankr-IlerepOyprekoro ynusepcurera MB/] Poc-
cun. 2021. Ne 2 (90). C. 92.

8 Mpurosop IllapsuHckoro paiionroro cyaa Koctpomckoit o6mactu ot 07.07.2021. Jleno Ne 1-
94/2021 // Cyne6usie u HopMmatuBHbIe akThl PD. URL.: https://sudact.ru/regular/doc/1TcAigDhgZQ/
(mata obpamenus: 23.02.2022).

4 Ilerpukona C. B., TapaTsaos B. A. Omm6ky B pUMEHEHNH HHCTHTYTA HEOOXOTUMO 060POHBI //
XLVII Orapésckue uTeHHs: MaTepraibl HaydHOH KoHdepeHimu: B 3 4., Capanck, 06—13 nexalps
2018 roma / coct. A. B. Ctonsipos; otB. 3a Beim. I1. B. Cenun. Y. 3. Capanck: HannonansHsIi ncce-
nosarenbckuil Mopaosckuii roc. yu-T uMm. H.II. Orapésa, 2019. C. 491.
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310poBbi0. ., B OTBET Ha 00OpoHUTENbHBIE AeicTBUS K., B3s1 MHEBMAaTUYECKUil ra-
300aJIJIOHHBIN MTUCTOJET U JBa pa3a BeICTpenui B K., IpuunMHUB €l TelieCHbIE MOBpE-
KJEHUS, HE pacIICHUBAeMble KaK MPUUYMHUBIINE Bpel 310poBbio. K., BUs arpeccus-
Hoe noBesieHue D., BpiOexkasna B KyXHIO, B3SIB CO CTOJIA KyXOHHBIA HOXK XO35MCTBEHHO
OBITOBOT'O Ha3HAYEHUS, M UCTIOJB3Ys €r0 B KAUECTBE OPYKUs, OCO3HABasi OOIIECTBEH-
HYIO0 OMACHOCTh CBOWX JEHCTBUIA, pacrioyiiarasicb B HEMOCPEACTBEHHOMN OJM30CTH OT
npUIeaero B Kyxuio @., sBHO NpeBbIlIas Mpeaesibl HE0OOX0IMMONH 000POHBI, JIeH-
CTBYS YMBIIIJIEHHO, HaHecna D. yka3aHHBIM HOXKOM OJMH yAap B 001aCTh pacioioxke-
HUS )KU3HCHHO BOKHBIX OPTAHOB — B )KUBOT, KBATU(UIIUPYIOITUICS KaK TSHKKUAN BPE
3[I0POBBIO IO MPU3HAKY OMACHOCTU i KU3HU. OT TOJYYEHHBIX IMOBPEKICHUM
®. cxonuancs. Cyn kpamuduuuposan aeicteus K. mo 4. 1 cr. 108 VK. B nannom
Cllyyae JEWCTBUS JIMIIA HE COOTBETCTBOBAIM CTENEHH M XapakTepy OOILECTBEHHOU
OMACHOCTHU TMOCATATENIbCTBA, COJEIHHOE BEPHO KBATU(PUIIMPOBAHO KAK MPEBBIIICHUE
MpeiesioB He0OX0AMMOU 0OOPOHBI.

B npyrom cirydae, M. B COCTOSIHUM aJIKOTOJIBHOTO OMBSIHEHUSI HAXOIUJICS CO CBOEH
cynpyroii T. y noma <amgpec>, rie Mexay HUMU MPOU30IIeN KOH(IUKT, U3-32 TOTO YTO
T nmockonb3Hynack U ynaia, a M. He Mor ee OAHSATh, B CBSA3U C YEM IMPUMEHWII K HEU
dbusndeckoe BoznelcTBue. Haxoausimiics psjaoMm ¢ MectoM uHuuaeHTa P., pemmn 3a-
cTynuThes 3a T. U ¢ Lenbo IpeceueHnsl HaHeceHus el ynapos P. nanec U. ynap kyna-
KOM B 00JIaCTh JIMIIA, OTYETO MOCIETHUMN cell Ha 3eMiIto. B aToT MmoMeHT y U. Ha mouBe
BHE3AITHO BO3HUKIIUX JIMYHBIX HEMPUSA3ZHEHHBIX OTHOIIECHUN K P. BO3HUK MPECTYMHbBIN
yMbICEJ, M OH CKJIQJIHBIM HOKOM HaHec yJap B oOsacts kuBoTa. Cya npusHan U. Bu-
HOBHBIM B COBEPILEHHUY IPECTYILIEHHUS, IIPELYCMOTPEHHBIM II. «3» 4. 2 cT. 111 VK2,

JlaHHOE esTHUe Heb3sl 0XapaKTepru30BaTh Kak MPUMEHEHUE MTpaBa Ha HE0OXOIu-
MYyI0 000pOHY, T.K. CYOBEKT OOBEKTUBHO MOT OIICHUBAThH CTENECHBb U XapakTep oOlie-
CTBEHHOW ONACHOCTH AcUCcTBHM P., k ToMy e aencteus P. Henmb3s paclieHUBaTh Kak
MPECTYIHOE MOCATAaTeNbCTBO B OTHOIIEHUU WM., TOTOMY 4TO B HUX OTCYTCTBOBaJIa 00-
IIECTBEHHAsI ONTACHOCTb.

B ropuanueckoi nureparype MpaBUIbHO YKA3bIBAETCSA HA TO, YTO «EAMHCTBEHHOMN
IEJTBI0 MPUYUHEHUS BPE/Ia TOCATAIOIIEMY CO CTOPOHBI 00OPOHSIOIIETOCS TOJHKHA BBICTY-
aTh UIMEHHO 3allUTa, 4 He KAaKMe-IMOO0 MHBIE 1IEJIH, HAI[PUMED, MECTh MIJIU PAacIIpaBa»”.

! Mpurosop [epsomaiickoro paitorHOro cyaa r. Poctosa-na-J{ony. eno Ne 1-567/2017 // Sud-Prak-
tika.ru. URL: https://sud-praktika.ru/precedent/456120.html (nara o6pamenus: 07.04.2023).

2 Tpurosop Momrkap-Omirckoro ropojckoro cyaa PecrryGmixn Mapuit 9 ot 03.07.2020. Jleno Ne 1-
384/2020 // Cynebnbie n HopmatuBHbIe akThl P®. URL: https://sudact.ru/regular/doc/iY GbC21HOhY4/
(mara obparmenus: 23.02.2023).

8 TMomumlit kypc yromosuoro mpasa: B 10 1. T. III. YronoBHas oTBeTCTBEHHOCTh. IIpecTymnenue /
E. 1O0. AnTtonoga, I'. A. Ecakos, U. 3. 3BeuapoBckuii [u ap.]; moa pea. A. 1. Kopobeera. CII6.: U3x-
Bo «lOpnanueckuii nentp — Axkagemus», 2021. C. 629.
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HeomHo3HauHOW SIBISIETCA U CUTYyaIusl, KOTAA JTUIO MPUYUHSICT BPEJ, 3alHIas
cBoe xwmie. C ydeToM TOT0, 9YTO He3aKOHHOE TIPOHUKHOBEHUE B KUJIMIIE HE OTHO-
CUTCS K TSHDKKUM TIPECTYIUICHHUSIM, KaK OTMEUAETCsl B HAYYHOU JIUTEpaType, BO3ZMOXKHO-
CTH JIJ1s HEOOXOIMMOM OOOPOHBI B paMKaxX 3aKOHa Y 00OPOHSIOIIETOCs JIUIIA TPaKTHYe-
CKHU HeT. BMecTe ¢ Tem, corlacumcs ¢ TeM, 4TO He BCET/Ia IIPHU TAKOM MOCATaTEeIILCTBE Y
JIMIIa €CTh BO3MOXXHOCTH MPABWIIBHO OIEHUTH CUTYAIIMIO B BUy BHE3AITHOCTH Hamajie-
HHS, a IPOMEIJICHUE C 3alUTOM YBEIUUMBACT PUCK, KOTOPOMY OHO ITOJBEPraeTCs .

[ToaBoast UTOT BBINIECKA3aHHOMY, OTMETHM, UYTO Ha CETOAHSIIHHUN JICHb B COBpE-
MeHHOM Poccun MHOTO mpo0ieM ¢ MpuMEeHeHHEM TpaBa Ha HEOOXOIUMYI0 000pOHY.
JIuia, ocymecTBIIsIONIe 00OPOHY, HE B TIOJTHOW Mepe 3HAIOT €€ MPEAeNbl 1 0COOCH-
HocTH. [1o 3TOM MpuYKMHE TOBOJIBHO YaCTO MOCATAIONIEMY JIUILy HAHOCUTCS BPEJ, KO-
TOPBIA HE COOTBETCTBYET CTETICHN M XapaKTepy 0OIEeCTBEHHOU OMMaCHOCTH TPU COBEP-
meHuu HanaaeHus. [lomaraem, 4To, HECMOTPS HA MHOYKECTBO HayYHBIX paboT, TIOCBSI-
IIICHHBIX TAKOMY OOCTOSITEIIbCTBY, UCKITIOUAOIIEMY MIPECTYIMHOCTD JACSHUS, KaK HE0O-
Xxoaumasi 000poHa, BOMPOC O 3aKOHOAATEIHHON perfiaMeHTAIlH YCIOBHM €0 MpaBo-
MEPHOCTH HEJb3 CUMTATh PEIICHHBIM B MOJHOM OOBbeMe. TpeOyroTcs JOMOTHUTEb-
HbIE UCCJIeIOBAHUS, HAMPABIICHHBIE HA BHIPAOOTKY 00Jiee YETKUX KPUTEPUEB BO3HUK-
HOBEHMS ITpaBa Ha HEOOXOAUMYIO0 OOOPOHY.

MPOBJEMbI KBAJIU®UKAILIMU YEUHUCTBA JIUILIA,
HAXOIALMEI'OCA B BECIHOMOITHOM COCTOsHUAN

B.B. I'yzenko, kypcanm
Braousocmoxckuti gpunuan
Jlanvnesocmounozo opuouueckoeo uncmumyma MB/] Poccuu

Hayunwiii pykogooumes

B.B. Kowkuna

Braousocmoxckuti gpunuan

Jlanvnesocmounoeo opuouueckoeo uncmumyma MBJ] Poccuu

CymectByeT 0coOBIi CIIOM HACETICHHUS, KOTOPBII HanboJiee ysI3BUM K yTpo3aM OKpY-
KAFOIIIET0 MHUPA B CHJTY TSDKEJIOTO 3a00JIeBaHMsI, OTCYTCTBUS (PU3NIECKOM ITOTHOIIEHHOCTH,
B CHJIy CBOEr0 MAaJIOJIETCTBA WJIM HA0OOPOT MPEKJIOHHOTO BO3pacTa. YTOJOBHBINA 3aKOH

! 3amaneena C. B. Heo6xoaumas 060poHa JTHIa OT MOCATATENhCTBA MPU HE3aKOHHOM MPOHUKHOBE-
HuM B xunuie // IIpaBo u rocyaapctBo: Teopus u npaktuka. 2019. Ne 12(180). C. 252-253.
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CUMTAET COBEPUICHUE MTPECTYIUIEHUI B OTHOIIEHUY IAaHHOW KATErOPHUH JIULL OTATYArOIIM
BUHY OOCTOSITEIbCTBOM.

B uwactHOCTH, B YronoBHoM Kozaekce P®! (nanee — YK P®) cymecTByer KBaju-
(buIUpOBaHHBIN COCTaB YOMIICTBA, COBEPUICHHOTO B OTHOIICHUN MAJIOJIETHUX M UHBIX
JIMII, 3aBEJIOMO /Il BAHOBHOTO HaXOJSIINXCS B OECIIOMOIIIHOM COCTOSIHUU (II. B 4. 2
ct. 105 YK P®). Cankuus 3a coBepilleHHE pacCMaTPUBAEMOT0 HaMU MPECTYILICHUS
BBIIIIE, YEM IIPU COBEPILICHUH HEKBATU(PUITMPOBAHHOTO YOUNHCTBA — MUHUMAJIbHBIH 110~
por JuIIeHHs] CBOOO/IbI MOBBIIICH HA JIBa I'0JIa U COCTaBISIET OT BOCHMHU JIET, & MAKCH-
MaJIbHBIN Ha MTh JIET U COCTABIIAET 0 JIBAJILATHU JIET.

Henp3st oTpunaTh crnpaBeIIMBOCTh JAHHOIO pEIICHMs 3akoHoxaaress. Ha Ham
B3IJIS11, JTI000€ TpecTyIieHue, a TeM 0oJiee yOUICTBO JIHIIa, HAaXOSIIET0Cs 3aBEI0MO
JUIsl BAHOBHOTO B OECIIOMOILIHOM COCTOSIHUH, SIBJIAETCS 00Jjiee O0eCUYeIOBEUHbIM, TaK
KAaK y ITOTEPIIEBIIETO HET HU €QUHOTO IIaHCca Ha conpoTuBieHue. [1oXoxkuil noaxon
MOYHO YBUJIETh U B YTOJIOBHOM 3aKOHOJIATEJIbCTBE APYTUX CTPaH — HAIpUMEp, B yIro-
JIOBHOM 3aKoHoj1atenbcTBe DeneparuBHoit Pecniybnuku ['epMannn 3aKOHOJATENb BbI-
JeJIeT OTACNIbHYIO TPYIIY YOUICTB — YOMICTBO COBEpPIIIEHHOE KOBAPHBIM, KECTOKUM
CcocOo0OM WIJIM OOIIEONAaCHBIMU CPEICTBAMH, CAaHKLIMU 33 UX COBEPLIEHUE, COOTBET-
CTBEHHO BBIIIIE, YEM IIPH COBEPUICHUH HEKBAIM(HUIMPOBAHHOTO yOUiicTBa?,

C 0J1HO# CTOPOHBI, BCE MPABUIILHO U CIIPABEJIMBO, OJHAKO NPHU KBAIH(PUKAIUN
NPECTYIUIEHUH, CBSI3aHHBIX C YOUICTBOM JIMIIA, HAXOSAIIETOCS B OECIIOMOIIHOM CO-
CTOSIHUU, BO3HHUKAaeT psAl ciokHocTeil. [Ipexne Bcero, ocraHoBUMCS Ha IMpoOieme
ONpPENEIICHUS MAJIOJIETCTBA. B COBPEMEHHOM POCCHUKCKOM 3aKOHOJATENIBCTBE OTCYT-
CTBYET €IMHBIN MOJAX0/ K OLIEHKE BO3PACTHBIX I'PaHUL MAJIOJIETCTBA U HECOBEPIIICH-
HousieTus. Tak, COracHoO rpaXaaHCKOMY 3aKOHY, MaJIOJE€THUM CUUTAETCA JIUIIO, HE JI0-
cturiiee yetbipHaauaru jget (cT. 28 'K PO), a HecoBepILIEHHOJIETHUM — HaXO/ISIIIEECs
B BO3pAcTe OT YETHIPHAALATH 0 BoceMHaauaTu aeT (ct. 26 TK PD)3,

B yronoBHOM 3aKOHE MOHATHE MAJIOJIETHETO JIMLA HE OIpeeneHo. Vcrnonp3yoTes
TEPMUHBI «HECOBEPILIEHHOJIETHUI, «HECOBEPLICHHOJNETHUM, HE AocTurimii 14 mer»
1 «HECOBEPILICHHOJICTHUM, HE JoCcTUTIIHNKN 12 neT». OHU NPUMEHSIOTCS, B YaCTHOCTH,
KOI'/Ia pe4Yb MJET O MPECTYIUICHUAX MMPOTHB MTOJIOBOM HENIPUKOCHOBEHHOCTH HECOBEP-
IIEHHOJIETHUX U IPYTUX npectyruieHusx. KpoMe Toro, 3akOHOAaTeNbCTBO, PETYIUPY-
I011I€E TOPAJIOK YTOJIOBHOTO CYIONIPOU3BOICTBA, TPEAYCMATPUBAET, UTO MPU HATUYHH
Y OCYKJIEHHOT'O MaJIOJIETHETO peOeHKa BO3MOXHA OTCPOUYKA UCIIOJIHEHUS TPUTOBOpA —
70 JIOCTUXEeHUs1 pedeHKoM Bo3pacta 14 net. M3 3TOro moyioxKeHusi MOXKHO CHeJaTh

! Vronosuslii komexe Poccuiickoit denepannn: denep. 3akoH oT 13.06.1996 Ne 63-®3 (c n3M. oT
18.03.2023) // Cobpanue 3akoHogarenbcTBa PO. 1996. Ne 25. Cr. 2298.

2 Vromnosusrit kogexc OPT ot 13.11.1998.

8 I'pasxmanckuii komeke P® ot 30.11.1994 Ne 51-®3 (pexn. ot 14.04.2023) // CTIC KoncynsrantlLioc.
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BBIBOJI, UTO K MAJIOJIETHUM OTHOCSATCS AeTH 10 14 ner (m. 2 4. 1 c1. 398 VIIK PCD)l.
Takum oOpa3om, MOHATHE «MAJIOJIETHUI B YTOJIOBHOM IIpaBe TaK)Ke O3HAYAET HECO-
BEPILIEHHOJIETHETO, HE IOCTUTIIEr0 Bo3pacTa 14 neT, 0JIHaKO 3TO JUIIL TEOPHUS.

Hpyroit mpoOiaemMoil sIBIsieTCsS ONpeAesiCHUE JIUIA, HaXOASIIErocst B 6ecroMont-
HOM COCTOSIHUH. Pa3bsICHEHUSI OTHOCHTEIBHO JAHHOTO MOHATHS JaHO B 0HOM U3 Ilo-
cranosienuit [nenyma BepxosHoro Cyaa P® 1999 r. (nanee — I[NIIIBC P®). ITynkt 7
ATO JIOKYMEHTA Pa3bsCHSIET, UTO 101 YOUHCTBOM MaJIOJIETHEr0 UJIM MHOTO JIUIIA, 3aBe-
JIOMO JIJISI BHHOBHOTO HAXOIAIIErocs B OCCIIOMOIIHOM COCTOSIHUM, HAJIJIC)KUT KBAJIH-
(GUIIUPOBATh YMBINIICHHOE MPUYMHEHHE CMEPTH TOTEPIEBIIEMY, HECIOCOOHOMY
B CHUTY (DU3UYECKOTO MJTH TICHXMIECKOTO COCTOSIHHSI 3aIIUTUTD Ce0s1, 0Ka3aTh aKTHBHOE
CONPOTUBJIEHUE BUHOBHOMY, KOI'/1a TOCJIEIHUMI, cOBepIIast yOUlCTBO, CO3HAET 3TO 00-
cTOsITeNbCTBO. K MHBIM JHIIaM, HaXOJSAIIMMCS B OCCIIOMOIIIHOM COCTOSIHUM, MOTYT
OBITh OTHECEHBI, B YaCTHOCTH, TSKEI000IbHBIE, IIpecTapeble, Julla, CTPaIarolIue
MICUXWYECKUMHU PACCTPONCTBAMHU, JTUIIAIOIIMMH UX CIIOCOOHOCTH MPaBHIIBHO BOCIIPH-
HMMATh IIPOUCXOAAIIEE?,

AHanu3upys BBIIIECKa3aHHOE, Mbl BUJIUM, YTO 3aKOHOJIATEJIb, TOBOPS O JIMIIAX,
HECIOCOOHBIX B CHITY (PU3UYECKOTO WIIM MICUXUYECKOTO COCTOSTHUSA 3aIlIUTUTh ce0s1, HE
OTHOCHUT K YKa3aHHOW KaTEropuu HacCEeJIEHUs JUIl, BPpEMEHHO HaXOJAIIUXCs B Oecmo-
MOIITHOM COCTOSIHUHM BCJICJICTBHE MHBIX OOCTOSITEILCTB (HAPUMED, HAXOXKIACHUS Ye-
JIOBEKa BO CHE, B KOME, MPU 0OMOPOKE WJIU K€ MPUCTYIIC AMUICIICUA U KOHBYJIbCHH,
B COCTOSTHUM CHUJIBHOTO aJIKOTOJIBHOTO OIbsiHEeHUs ). OTHAKO TaKue JINIA TaKKe HECIIO-
COOHBI 3aITUTUTD ce0s UM 0Ka3aTh aKTUBHOE COMPOTHUBJICHHE.

CrnemyeT OTMETUTD, YTO HEOMPEACICHHOCTh TOJKOBAHUS MOHATHUS «OECIIOMOII-
HOE COCTOSIHHME MOTEPIEBIIET0» UMEET MECTO HE TOJILKO B HAyKe YTOJOBHOTO MpaBa,
HO U, K COXKQJICHHIO, B IPABONPUMEHUTEIIBHOM MPAKTUKE, U KaK MOKa3bIBACT €€ JIOTH-
YECKUU aHalln3, OHA SIBJISIETCS BEChbMa MMPOTUBOPEUYMBOM U HEMOCIIEIOBATENBHOM. B 0o11-
HUX CJTy4asx JIMIICHUE )KU3HU JINIA, HAXOASAIIEr0Cs B COCTOSTHUM CHA MJIM CUJIBHOM CTe-
MIEHU AJIKOTOJILHOTO OMBSHEHUS, CY/Ibl KBAIM(DUITUPYIOT 10 1. «B» 4. 2 cT. 105 YK PO,
B JIPYTHX K€ HE MPU3HAIOT YKa3aHHBIC 0OCTOSATEIBLCTBA OTATYAIOIINMHU.

Hanpuwmep, o neny C., ocykaeHHoro YenssOnHCKUM 00JIACTHBIM CYJIOM TIO 1. T1.
«ay, «B», «m» 4. 2 c1. 105 YK PO, cyneOHas kosierus o yrojoBHbIM jAenam Bepxos-
Horo Cyna PO, uckimodas u3 oOBUHEHUd 1. «B» 4. 2 cT. 105 VK P®, ykazana, uto
Hax0ICHUE TTOTEPIICBIIEIO B COCTOSIHUM CHA K THUITY OOCTOSITENLCTB, MPETyCMOTPEH-
HBIX I «B» 4. 2 cT. 105 YK P®, He 0THOCHUTCS, MOCKOJBKY SIBJISIETCS HEOOXOIUMBIM
(hU3MOIOTHYSCKUM COCTOSTHHEM YeJIOBEUSCKOT0 OpraHu3Ma.

! Yronosro-nporieccyansHeIi kogeke Poccuiickoit ®eneparmu: denep. 3axoH ot 18.12.2001 Ne 174-
@3 (pexn. ot 14.04.2023) // CIIC KoncynbrantlLtoc.

2 O cynebHoit IpakTHKe 10 AenaM o6 yomiictee (cT. 105 YK P®): mocranosnenne ITnenyma Bep-
xoBHOTO Cyma P® ot 27.01.1999 Ne 1 (pen. ot 03.03.2015) // CIIC Koncynsrantlntoc.
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Bwmecre ¢ Tem ecTh mpuMepsl U1 0OPaTHOTO CBOMCTBA, KOTJIa COH MOTEPIEBIIETO
MIPU3HABAJICS OECITOMOIIHBIM COCTOSIHUEM. To ke caMoe MPOUCXOIUT U MPHU OIICHKE
yOUiiCTBa, KOT/Ia OHO OCYITIECTBJISICTCS B OTHOIIICHUH JIMITA, HAXOISAIIETOCS B CUITLHOM
CTEIICHH AJIKOTOJIHLHOTO OIbSHCHUS.

OpHako B MOCIEAHHUE TOJABI B CyJAeOHOIN MpaKTHKE HAOJIONAIOTCA YCTOMYUBBIC
TCHJICHIIUU HENPHU3HAHUS OCCIOMOIIHBIMU JIUI], HAXOAIIUXCS B MOMEHT YOWCTBa
B COCTOSIHUU CHA, CUJIbHOW CTEIEHU aJIKOTOJIbBHOTO OIbsHEHUS W JPYTUX BHIIIENEpe-
YUCJIEHHBIX. B Hayke yroJoBHOTO MpaBa MHEHUS YUYCHBIX JEIATCS Ha JiBa jareps. [lep-
Basl TPyIIIIa HACTAWBAECT HA TOM, YTO paHEe NMEPEUNUCICHHBIC OOCTOSITEIILCTBA HE OTHO-
CSITCS K TEM B KOTOPBIX IMOTEPIEBIITNE HAXOIATCS B OSCIIOMOIITHOM COCTOSTHUH, TaK Kak
’KEPTBBI HE OCO3HAIOT, YTO B OTHOIIICHUH HUX COBEPIIACTCS MpecTyIuieHne. Bropas xe
TpyIIIa YTBEPKIACT, YTO OTHOIIECHHE TIOTEPIIEBIIETO K MPECTYILICHNUIO HA KOUM o0pa-
30M HE JIOJDKHO BJIMSATH Ha KBaTU(DHUKAIMIO MPECTYIICHUS, apTyMEHTHPYS 3TO TEM,
YTO Ba)KHA JIMIIL CYOBEKTHBHAS CTOPOHA MpecTynHuKa. Eciiyi nmpecTymHuK oco3Haer,
YTO COBEpIIAaeT YOMHWCTBO B OTHOIICHHMHM JIMIIA, 3aBEJIOMO HAXOJSIIETrOCs I HEro
B OECIIOMOIITHOM COCTOSIHMH, TO COJICTHHOE CIIeyeT KBAIU(UIIMPOBATH 110 M. B, Y. 2
ct. 105 YK PO.

Harrie MEEHHE OTHOCHTCS KO BTOPOU TPYMIIE YUEHBIX, BEh JaKE COCTAB MPECTYII-
JICHUSI COCTOUT W3 YETHIPEX DJIEMEHTOB, M HU OJIMH U3 HUX HE CBSA3aH C MICUX03MOIIHO-
HaJIbHBIM COCTOSIHUE ITOTEPIICBIIIETO.

Takum 00pa3om, pacCMOTpeHHas HaMH IpoOJieMa OCTaeTCs HE PEIICHHOM.
MBI BUJIUM HECKOJIBKO IyTEH pelieHus TaHHOU MpOoOIeMBI:

1. IonoJIHUTh MOHATHE OECIIOMOIIIHOTO COCTOSIHMS, T00ABUB B HETO COCTOSIHUS
BPEMEHHOH OCCTIOMOIITHOCTH, TaKHe, KaK HaX0XKJICHHE JIUIA B CHJIBHOM aJIKOTOJILHOM
OTBbSTHEHWH, HAXOXKCHUE YEJIOBEKa BO CHE, B KOME, IPU OOMOPOKE HJTH KE TIPUCTYIIC
AIUJICTICUU ¥ KOHBYJIbCHH.

2. YeTko ompeneuTh B YrOJOBHOM 3aKOHE T'PAaHMIIBI MaJOJICTCTBA U HECOBEP-
IIICHHOJICTHSI.

3. Ilo ombITy 3apyOekHBIX cTpaH, B yacTHOCTH DPI', nomomuuts cr. 63 YK P®
(O6cTosTEIBLCTBA, OTATYAIOIINE HAKa3aHUE) COBEPIICHUE NMPECTYIUICHUS KOBapHBIM
Croco0oM, KOTOpoe Oy1eT MOAXOAUTH MOJ1 OOJIBIIOE KOJIMUYECTBO YTOJIOBHO-TTPABOBBIX
HOPM, JIOTTOJTHUB 3Ty HOBEJUTY Pa3bsICHCHHEM, YTO KOBAPHBIMU MPECTYIUICHUSIMU OY-
YT SBISITHCS PECTYIICHUS, B MOMEHT COBEPIIICHUST KOTOPBIX, IOTEPIIECBITUN HE MOT
M10/I03peBaTh, YTO B OTHOIICHHH HETO COBEPIIACTCS WIIH OYAYT COBEPIICHBI MPECTYT-
JICHUSI B CUJIY CBOETO MICUXUYECKOTO WA (PU3UIECKOTO COCTOSHUSA, a TaK K€ B CHUITY
JOBEpHUsI MPECTYTHUKY .
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MNPOBJIEMbI IPMEHEHUA CMEPTHOM KA3HHU B POCCUHA

A.D. /luzop, Kypcanm
Braousocmoxckuti gpunuan
Jlanvnesocmounoeo opuouueckoeo uncmumyma MB/] Poccuu

Hayunwtii pyxosooumeis

Kowkuna B.B.

Braousocmoxckuti gpunuan

Jlanvnesocmournoeo opuduyeckoeo uncmumyma MBJ] Poccuu

Ha ceromnsiuianii nens B Poccuiickoit @enepanuv CMEPTHAS Ka3Hb HE PUMEHS-
€TCs 110 NPUYHUHE BBEICHHOT0 MopaTopus. OqHako HOpMa, CBUAETEIBCTBYIOIIAS O CY-
IIECTBOBAHMM TAKOTO BHJIA HAKA3aHUs, MO-TIPEKHEMY 3aKpeIUIeHa B CT. 59 Yromnos-
Horo kogekca PO (nanee — YK P®)L. B nannoii HopMe OTpaskeHo, 9TO CMEPTHAS Ka3Hb
NPUMEHSIETCA «KaK MCKIIIOUMTENNbHAsI Mepa HaKa3aHHs MOXKET ObITh yCTaHOBJIEHA
TOJIBKO 32 0CO00 TSKKUE NPECTYIUICHUS, IOCATAIOIINE HA )KU3HbY.

Tax, B HEeKOTOPBIX CcTaThsiX OCOOCHHON YaCTH UCKIIIOYUTENbHAS Mepa JOIyCTUMa
B KAaueCTBE HAKA3aHUS 3a COBEPIUEHUE NPECTYIUICHUS, MPEAYCMOTPEHHOIO II. 2 CT.
105. OgHako cTouT pa3o0paTbes, FyMaHHO JIM OyAET €€ MPUMEHEHHUE B HAILIEM TOCY-
JapcTBE B ciIy4yae OTMEHbI MopaTopus? Ha Hau B3ruisiz, Jj1sl TOTO 4TOOBI MONBITATHCS
HalTH OTBET Ha 3TOT BOMPOC, CIETYET OOPATUTHCS K UCTOPHUH.

AKTUBHOE TPUMEHEHUE CMEPTHOM Ka3HH Hauyanock npu NBane I'po3nom. Hampu-
Mep, B TO BPEMS MOTJIM Ka3HUTH 3a TAKKHUE YIOJIOBHBIC U IOJIUTUYECKUE NIPECTYILIIe-
Hus. Ilepeyenp npecTyruieHui, KapaeMbIX CMEPTBIO, IIOCTEIIEHHO PACIIUPSUICS Mpel-
wecrBeHHUKamu MBana ['posHoro. Tak, k kony XIV B. cmepTHas ka3Hb peaycMar-
pUBaJach 3a Kpaxky, COBEpLIEHHYIO B TPETUH pa3. B To ke BpeMs, coBeplIeHE YOuil-
CTBa CMEPTHOM Ka3HBIO HE HAKA3BIBAJIOCH,

Janee, BbICcIIasg Mepa, TO «yXOAWIA HA HET», TO CHOBA IPUMEHSIACh B KAYECTBE
HakazaHus. Hanpumep, nericTBoBaBIIyr0 B apckor Poccnu cMepTHYIO Ka3Hb OTMeE-
HUIM cpazy nocie OkTsopbekoit peBomtonuu 1917 r. Onnako yxe B peBpasie 1918 r.
Coset Hapoanbix komuccapoB PCOCP npunsin pexper «ColHanucTUYECKOe OTeye-
CTBO B OITACHOCTH!», B COOTBETCTBUU C KOTOPbIM 21 utonst 1918 1. ObuT BEIHECEH TIPH-
rOBOp M IPUMEHEHA BbICIIAsI Mepa B oTHoIIeHMN Ajekces ll{acTHOro — HavanpHHKa
Mopckux cui bantuiickoro mopsi. OH OOBUHSIICS «B KOHTPPEBOJIIOLMOHHOMN aruTalu,

! Vronosuslii komexe Poccuiickoit denepannn: denep. 3akoH oT 13.06.1996 Ne 63-®3 (c n3M. oT
18.03.2023) // Cobpanue 3akoHogarenbcTBa PO. 1996. Ne 25. Cr. 2298.

2 Anymos C. ITeiTku u ka3au npu Usane I'possom. URL: https:/diletant.media/articles/36261828/#
(mata obpamenus: 29.03.2023).
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NOMYCTUTEIHCTBE TAKOBOM BO (PJIOTE, HEUCTIOJHEHUHU MPUKA30B COBETCKOM BJIACTH U
IUTAHOMEPHOM TUCKPEIMTAIIUM €€ B I1a3ax MaTpocoB»’. M3 3Toro BUaHO, 4TO OCHOBA-
HUeM Uil npuMeHeHus: cMepTHor ka3Hu B CCCP Obuio mpexzie BCero CoBEpILIECHUE
noJmTHYecKkoro npecryrmieHus. Crout otmenuts, yto B CCCP cMmepTHas ka3Hb MpH-
BOJWJIACH B UCIIOJHEHUE ITyTEM PacCTpea.

B 1947 r. 611 BBeZieH MOpaToOpuii Ha MpUMEHEHUE cMepTHOM kazHu. OaHaKo,
12 suBaps 1950 r. Beimen Yka3 [Ipesuguyma BC CCCP «O npuMeHEeHUH CMEPTHOM
Ka3HU K U3MEHHUKaM POJWHBI, MINHMOHAM, NMOAPBIBHUKAM-AUBEPCAHTAM», MO KOTO-
pOMYy e€ MPUMEHEHHE ObLJIO Pa3pEIICHO, OISITh K€ B IEPBYIO OYEPEb K JIULaM, COBEp-
IIMBIIMM IIPECTYILIEHUE MPOTUB COBETCKOrO rocynapcrsa®. Kpome Toro, B mepuon
¢ 1920 mo 1950 rr. k BbICHIEN Mepe MPUTOBAPUBAIIN 32 MOTYUYEHUE B3ATKH, XUILECHNE
M3 TOCYIapCTBEHHBIX CKIANOB, BHIHECEHHME HEIPABOCYAHOTO IPHUTOBOPA M APYroes,
a o YrosoBHoMy kogekcy PCOCP mornu Ha3HauYUTh CMEPTHYIO Ka3Hb 3a U3MeHy Po-
nuHE, T0OPOBONIBHYIO CAady B ILIEH, MAPOAEPCTBO U T.n.*

B 2009 r. Konctutyuunonssiii cyn P® BeiHec OmnpenenieHne, B KOTOPOM TOBO-
putTcsa 0 HeBO3MOkKHOCTH ¢ 2010 r. Ha3HaueHus1 cMepTHOM Ka3Hu B Poccuu. [Ipumeua-
TEJIBHO, YTO CHOPHI 0 HEOOXOJUMOCTH BO3BpAICHHSI CMEPTHON Ka3HU KaK peajbHOM
Mephl HaKa3aHUs BEAYTCs 0 HAcTosero BpeMeHu. OcoOEHHO NaHHBIN BOIPOC aK-
THUBHO 00CYXAAeTCsl, KOTJ]a COBEPILIAIOTCS PE30HAHCHBIE MPECTYIUICHHUS.

Tak, B 2019 r. nocne youiicTBa AeBIATHICTHEH NeBOYKH, coBepIieHHOTO B Capa-
TOBE, MHOTHE BBICKA3aJIMCh 3a BO3BpAIllCHUE BhICHIEH Mepbl. CTOPOHHUKHU JAHHOM MO-
3UIIMHM CUUTAIOT, YTO JIUII, COBEPIIMBIIHNX MMOAOOHBIE MPECTYIUICHUS, CTOUT Ka3HUTh U
3TO OyzeT Oosee CrpaBeIMBO, HEXKENH 3aKITI0YEHUE UX TI0JT CTpaxy. [I[poTuBHUKH ke
YKa3bIBAIOT Ha BO3MOKHOCTb CyJ€OHBIX OMIMOOK®, IPUBOA B IPUMEP CIIydau IIpUMe-
HEHHUS CMEPTHOM Ka3HM K HEBUHOBHBIM BCJEACTBUE CIEJACTBEHHOM U CyAcOHOM
OIIINOKHU.

Hampumep, uzBecten (akt ka3zHu Anekcanapa KpaBueHko, Ha3HAYeHHOW 3a
yOUICTBO IEBOYKH, KOTOPOE COBEPIINJ APYTro npecTynHuK — Auapei Yukatuio. [To-
CJIe apecTa HaCTOSIIETr0 MPECTYIHUKA U TIPOBEICHHON MPOBEPKH €ro peadbuiInTUPO-
BaJii MOocMepTHO. OTHAKO, HUKTO HE 3aJlyMbIBA€TCSA O TOM, KaKOTO OBLIO €r0 MaTepH,

! Anuma Muxaiinoa CwmeprHas xasup: or CCCP 1o cospemenHoii Poccum. URL:

https://pravo.ru/story/206498/ (nata oopamenwus: 20.03.2023).

2 3emmsakoB A. 70 et nazan 8 CCCP BepHyH CMepTHYIO Ka3Hb. XOTHTE BepHYTH ee B Poccnu? URL:
https://66.ru/news/society/227461/ (nata obpamenus: 23.03.2023).

3 3emmakoB A. 70 et nazan 8 CCCP BepHyH CMepTHYIO Ka3Hb. XOTHTe BepHYTh ee B Poccrm? URL:
https://66.ru/news/society/227461/ (nara obpamienuns:21.03.2023).

* Vronosreii komekc PCOCP (yrB. BC PC®CP 27.10.1960) (pem. ot 30.07.1996). URL:
https://normativ.kontur.ru/document?moduleld=1&documentld=19419 (nara obpamenus: 20.03.2023).
® Anexceit 3emnskos 70 net Hazax B CCCP BepHYIHM CMepTHYIO Ka3Hb. XOTHTE BEpHYTh ee B Poc-
cuto? URL: https://66.ru/news/society/227461/ (nata oopamenus: 20.03.2023).
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’KEHE U ChIHY, KOTOPBIE JOJIr0€ BpeMs JKUJIU C OCO3HAHMEM COBEPIIEHHOIO UX POA-
CTBEHHUKOM IPECTYTUICHHS.

Ha nacTodmumii MOMEHT NOCJIEIHUM MPECTYIHUKOM, B OTHOLIEHWU KOTOPOTO
ObLTa MpuMeHeHa cMepTHas ka3Hb B Poccun, Obu1 Cepreit ['010BKHH, KOTOPBII U3BE-
cTeH 1o knnuke «Pumep». OH ObuT MpUroBopeH Kk pacctpeny 02 centsops1996 r. 3a
youiictBo 11 nmereid.

Kpome Toro, npOTUBHUKHU CHATUS MOPATOPHUS HA CMEPTHYIO Ka3Hb CUATAIOT, YTO
€€ peaJbHOe NMPUMEHEHHE HE OyJEeT SABIATHCSA CACPKUBAIOIIUM (PAKTOPOM TEM IIpe-
CTYIHHMKaM, KOTOPBIE BCE K€ PEIIMJIMNCh COBEPUINTH IPOTUBONPABHBIN MOCTYTOK.

Camoli rnaBHOM, Ha Halll B3IV, IPUYMHON «IIPOTUBY» CIEAYET BBIAEIUTH TOT
¢akT, yTO cCMepTHasl Ka3Hb HE Ja€T BO3MOXKHOCTHU MCIIPABJICHHUS, YTO B 1IEJIOM SBJIACTCS
OCHOBHBIM JJIs1 YTOJIOBHOUW NOJUTUKU PD.

B cBs131 C BBILIEU3IIOKEHHBIM, CYUTAEM, YTO BO3BPAIIATHCA K IPUMEHEHUIO Ta-
KO MCKJIIOUUTEIHbHON MEpbl HaKa3aHus OyJeT Helleaecoo0pa3Ho, MocKoyibKy Poccus,
KAaK HaM IPEJICTaBIAIETCS, Ha JaHHBIM MOMEHT HE TOTOBA K pealu3aliy paccMaTpyBa-
€MOI HOPMBI, B TOM YHUCJIE U IOTOMY, YTO B 3aKOHOJATENbCTBE PD OTCYTCTBYET UeTKOE
3aKperuIeHne MPOLEAYPhl HCIIOTHEHUSI CMEPTHOM Ka3HU. K ToMy ke cTOMT J00aBUTb,
YTO MPUMEHEHUE CMEPTHOW Ka3HU MOKET BbI3BaTh BOJIHY HErarhBa B OOLIECTBE, IO
MIPUYHMHE CYIIECTBOBAHUS €€ IPOTUBHHUKOB.

CTAIUA BO3BYXIEHUA YI'OJIOBHOI'O JEJIA:
3A U ITPOTHUB

T.A. Kanauu, cmyoenm
Jlanvnesocmounwlil opuduyeckuti uncmumym (uauai)
Yuusepcumema npoxypamypwot Poccutickou @edepayuu

Hayunwtit pykoeooumens

3ace030xun H.H., kanouodam wopuouyeckux HayK, 00ueHm
JlanvHesocmounblil opuduyeckuti uHcmumym (guauarn)
Yuusepcumema npoxypamypwot Poccutickou @edepayuu

B nayke uiet akTuBHOE 00CYXKIEHUE 11e71eCO00Pa3HOCTH CYIIIECTBOBAHUS CTaIUH
BO30YyKeHus yronoBHoro fena (nanee — BY]L). B Poccun 310 nocyne6nast ctaaus yro-
JIOBHOTO TMPOU3BOJICTBA, NPEALIECTBYIOIIAsA IPEIBAPUTEIBHOMY PaCCIICIOBAHUIO.
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JlanHast cragus HeoOXoAuMa JUisl yCTaHOBJIEHHUS 1I0CTaTOYHBIX JAHHBIX, YKa3bIBAIOIINX
Ha HAJIMYME COCTaBa MPECTYIUICHUS WIIM Ha HAJTUYHE OOCTOSTENbCTB, NCKIIOYAKOIIUX
Bo3MmokHOCTh BY]I. Cranus BY]I cymectBoBana B coBerckoM YIIK u Bompoc o ee npe-
00pa30BaHUM BO3HUK JIaBHO.

B 1991 r. B Konuenuuu cynednoit pepopmsr B PCOCP ormeuanuch rpyobie
OIIUOKH, CBSI3aHHbBIE ¢ HE3aKOHHBIM BY/I, 4TO BiIeK/I0 UX MpeKpaiieHue mno peadbuim-
TUPYIOIIUM OCHOBaHUAM. OTMEUasoCh OTCYTCTBHE TPAHH MEXAY IMPOLECCYaTbHON
Y HEMPOLIECCYaIbHOM IESITENBHOCTHIO OPraHOB CIEICTBUS U JO3HAHUS, a TAKXKE MPaAK-
TUKa (DaKTUYECKOTO PACKPBITUS AeN A0 uX Bo30yxkaeHus. KputukoBanace mpakTHhka
yKJIOHeHUs1 opraHoB MBJI oT perucrpamnuu cooOmeHnid 0 IpeCcTYIUICHUX, KOTOPhIE
110 MHEHUIO cOTpYIHUKOB MB/I mpuBeayT Kk HEOOXOAMMOCTH OCYIIECTBIIATh «HEHYX-
Hy10 paboTy» no opopmieHuto otka3os B BY/[. Bepxosubiii CoBer PCOCP ormeuan,
IpU HAJIMYUU 3aKOHHBIX OCHOBAaHUM JENIO JTOJKHO BO30YXIAThCs, AAXKE €CIIU 3aTeM
OyAyT YCTaHOBJIEHbI OCHOBaHHUS JIJIsl €TO MIPEKPALLEHUS, 3TO HE SIBISIETCS [TOKa3aTesIeM
HETaTMBHON PabOThI IIPABOOXPAHUTENBHBIX OPraHOB.

Oco6oe BHUMaHuE 00CyK1aeMO cTaiuu yaeaeHo B JloposkHOM KapTe JanbHe-
mero peopMUpoOBaHUsl OpraHoB BHYyTpeHHUX nenl Poccuiickoit denepannu 2012 1.
B noxymeHnTe yka3zaHo, 4TO €KerogHo B Poccun npuHUMAanock ot 5 10 6 MIIH. peleHui
00 otkaze BY]l u kaxgoe TpeTbe Takoe pellieHue MPU3HaBajJOCh OpraHaMH MPOKypa-
Typbl HE3aKOHHBIM, BCIJIEJICTBHE YEro, ThICAYM cOTpyIHHKOB OBJI mnpuBiekanuch
K JUCLUIUIMHAPHOM U YTOJIOBHOM OTBETCTBEHHOCTH. [Ipenaranocs nepecmMoTpers NH-
cTUTYT oTKa3a B BYJl. OTmeuaercs, 4To npeKpalieHue /1ei1a [0 3aKOHHBIM OCHOBaHUSAM
HE SBJIICTCS HETaTHBHBIM ITOKa3ateseM, a BY][ mo3Bossier B mojHOM 00beMe MPOBECTH
IIPOLIECCYATIbHYIO IPOBEPKY M BBIHECTH 3aKOHHOE peElIeHUE. /[ TOCTHXKEHUS Lienen
IIPABOCYNs MPELIAraeTCsl N3MEHUTh CUCTEMY Yy4Y€Ta U PETUCTPALMU IIPECTYTUICHUH,
a TaKe BBECTHM HOBBIE MOKA3aTEIN OLUEHKH 3()P(PEKTUBHOCTU AESATEIBHOCTH MPaBO-
OXPAaHMUTEILHBIX OPTaHOB?.

B nayuHoOi1 cpenie uaeT akTUBHOE OOCYXIE€HUE 11€TIeCO00Pa3HOCTH CYyIIeCTBOBA-
Hus ctaguu BY]l. Psan aBTopoB 1 001IeCTBEHHBIX AesiTeNel YKa3bIBalOT HA HEYI0BJIC-
TBOPUTEJIBHYIO 3aLIUTY MpaB I'paxkJaH B XOJ€ MpPEABApUTEIbHON (IJOCIEACTBEHHOM)
MPOBEPKHU COOOUICHUS O MPECTYIJIEHUHU U MOCIEeNYIoLEero pemenus o0 otkaze B BY/|
(ct. 144, 148 VIIK P®?). MHorue BUAAT pelIeHHEe HAa3peBIIEH POOIEMBI B TTOIHON

1 O Konuenuuu cyne6uoit pepopmel B PCOCP: nocranosnenue Bepxosuoro Cosera PCOCP or
24.10.1991 Ne 1801-1 // CIIC KoncynbrantlLmtoc.

2 [loporkHas KapTa JabHeiinero pe)opMUpOBaHKs OPraHOB BHYTPEHHHUX Jien Poccuiickoit deneparium.
URL.: https://law.sfu-kras.ru/attachments/article/2495/Dorozhnaja%?20karta%20(4)%20(1).pdf (mata 06-
pamtenus: 15.04.2023).

% Vronosro-TIporieccyanbHbIH Koaeke Poceniickoit ®eneparmn: denep. 3akoH ot 18.12.2001 Ne 174-D3
(pen. ot 18.03.2023) // Cobpanue 3akoHonatenbetBa PD. 2001. Ne 52 (u. ). Cr. 4921.
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JVMKBUJAIUN TAaHHOW CTA/IMM KaK 3aCJIOHA, CTOSIIErO HA ITyTH TPaXKJaH K MPaBOCYIHIO
Y 3aIUTE CBOUX IPAB.

Taxk, YrionmHOMO4YEHHBIH 110 ITpaBaM yenoBeka B Poccuiickont @enepannu T.H. Moc-
KaJbKOBa CTaBUT MO/ COMHEHUS 11€71€CO00Pa3HOCTh 00CYKAAEMOM CTaIuu U IPU3bIBACT
PaccMOTPETh BO3MOXKHOCTh OTKa3a OT IMPEIBAPUTENILHON MPOBEPKH. 3a MPOIIEAIINN
2022 ron B anmapat YIOJIHOMOYEHHOI'O M0 IIpaBaM 4yesioBeka NocTynuio 1864 sxano0bl
Ha oTka3 B BY/I, u3 Hux nmpokyparypoii ormeHeHo 348 takux pemenuid. T.H. Mockaib-
KOBa yKa3aJia Ha HapyLIEHUs, I0ITyCKAEMBbIE CIIEI0BATENSIMU U I03HABATEIIIMU ITPH ITPO-
BEPKE COOOIICHHI O MPECTYIUIEHUH, a TAK)KE Ha OTEUECTBEHHYIO0 HCTOPUUYECKYIO U 3a-
pyoexHyto npaktuky BYJl Ha OCHOBaHWM 3asiBICHUS MOTEPIICBINCTO WA CBUACTEIS
IPECTyIUIEHHS .

I'H. KoponeB BeICTynaeT 3a KapIuHAJIbHOE pe(hopMUpOBaHUE TPEABAPUTEIHHOTO
paccieioBaHus, HaJleJIeHuEe MPOKYypaTyphl Kak opraHa ¢ 0COObIM KOHCTHUTYLIMOHHO-
IIPABOBBIM CTaTyCOM, BCEH MOJHOTOM NOJTHOMOYHH B 00JIaCTH JOCYA€OHOTO TPOU3BO/I-
cTBa. ABTOp cuuTaer ctaauio BY]l HenomycTUMbIM MPENATCTBUEM ISl OCYILECTBIIE-
HHUS IPaBOCYIUS U IIPU3LIBAET K IIOJHOMY €€ YIpa3IHEeHHI0?, J[pyrue aBTopsl npeia-
raloT KapAuHaJIbHOE pe(opMUpOBaHUE, HAIPUMEDP, OTKA3 OT MPOBEACHUS OOJBIINH-
CTBa CJIEICTBEHHBIX ACHUCTBHM, TAK KaK X IIAPOKOE TPUMEHEHHUE B XOJI€ JOCIIEICTBEH-
HOI MTPOBEPKHU CIIOCOOHO MPUBECTH K HAPYLIEHUIO MPAB JHL, B OTHOIIEHUH KOTOPBIX
IPOBOMTCS POBEpKa®.

BricTynas 3a oTMeHy 00CyK/1aeMOM CTaiuK, aBTOPHI MPUBOST Pa3InYHbIC apTy-
MEHTBI TaKHE, KaK, HEBO3MOXXHOCTh MCITOJIb30BaHUsI BCErO apCeHasa CJEICTBEHHBIX
JENUCTBUMN, TyOIMpOBaHUE MPOIECCYabHBIX U CJIEICTBEHHBIX JACHCTBUN O M TMOCIHE
BYJl. MHorue ykas3pIBaroT Ha 3apyOeXHYIO0 MPaKTUKy CTpaH MOCTCOBETCKOTO IMpO-
CTPAHCTBA, YHACJIENOBABIINX CTAINIO U OTKa3aBIIMXCs OT Hee. K TakuM cTpaHam oT-
Hocstesa [py3us, Kasaxcran, Ykpauna u apyrue. Hanbosnee BeCKMM apryMeHTOM SIB-
JIAETCA 3aTATMBAHUS POU3BOACTBA 110 YTOJIOBHOMY €Y, BOJIOKUTA U, KaK CJIEICTBHUE,
OTPAaHUYEHHUSI IIPAB MOTEPIEBILIETO HA JOCTYII K ITPABOCYAUIO.

Jpyrue ydeHsle IpeaoCTEPETAOT OT TAKOM PAAUKAIIEHOM MEPBI KAK OTMEHA JIOCIIE/I-
CTBEHHOM ITPOBEPKH, YKa3biBasi Ha pazimyHble npuunHbl. [1o muenuro B.H. Pocrosoi,

1 OMOyacmen MockanbKoBa BBICTYIHJIA 332 OTKa3 OT CTaIWU BO3OYXIACHHUS YTrOJIOBHOTO nena. M.:
INTERFAX.RU, 22.02.2023. URL.: https://rapsinews.ru/incident_news/20180406/282423181.html
(mara obpamenus: 15.04.2023).

2 Kopones I'. H. Cuctemusblii kpusuc mpaBocyaust B Poccuiickoit Mdefepaluy mepBoii deTBepTH
XXI Beka u OT/ACNbHBIC HIeU KOHIENINU cyaeoHoi pedopmbl — MariUver, 6 nexabps 2022. URL:
https://mariuver.com/2022/12/06/krizis-pravosudija-rf/ (nata oopamenus: 15.04.2023).

% Huxonaesa M. 1. Bo36ysk/IeHHe YroloBHOTO Jena: yuedHoe mocodue // Bragumupeknii dumman
(benepaabHOro rocy1apcTBEHHOr0 OI0HKETHOIO 00pa30BaTENbHOTO YUPEXKAECHUS BBICIIET0 00pa3o-
BaHus «Poccuiickas akageMust HQpOJHOTO X0341CTBA U rocyJapCTBEHHOM ciy»0bI nipu [Ipesunente
Poccuiickoit @enepanuu». Bnagumup, 2022. C. 82-83.
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apryMmeHThl 00 ynpa3aHeHuu ctaauu BY/] B mOCTCOBETCKUX CTpaHax He SBIISIOTCS JI0CTa-
TOYHO 000CHOBaHHBIMU. Tak, B KazaxcTraHe HepelKu CUTyalllH, KOTJa OpraHbl yrojaoB-
HOTO IIPECIIC0BAHNS HAUMHAIOT MPOU3BOJICTBO MPHU «SIBHOM OTCYTCTBUHU MPU3HAKOB YTO-
JIOBHOTO MPABOHAPYIIICHUS», a 3aTEM MPEKPAIIAOT €ro Mo peaduiIMTUPYIOIIEM OCHOBA-
HusM. J[axe mocye yrnpa3aHeHus! JOCISICTBEHHON MTPOBEPKH OCTACTCSl HEOOXOIUMOCTh
B CBOE0Opa3HOM «(PHIIBTPE» COOOICHHM 0 npecTyruieHusx. Tak, B Kazaxcrane He moj-
JIe)KaT BHECEHMIO B EMHBIN peecTp T0CyIeOHBIX pacciieIoOBaHN COOOIIEHHS O IPECTYII-
JICHUSIX, KOTOPBIE HE OTBEUAIOT Psily TPeOOBaHMM, yCTAaHOBICHHBIX MpHKa3oM [ eHepaib-
Horo npokypopa Pecrry6nukn Kazaxcran®,

Bo30yxmeHnre yroioBHOTO Jieiia 1o BCEM COOOIIECHUSM O TIPECTYIIICHUU CO3/1acT
yIpo3y 370ymoTpeOaeHusT 1 HEOOOCHOBAHHOTO TMPUMEHEHHS MEpP MPOIECCyaTbHOTO
MIPUHYKICHUS CO CTOPOHBI OPTaHOB, OCYIIECTBISIONINX MPEIBAPUTEIIBHOE PaCCIe/0-
BaHue. Taxxe 3To MpuBesio Obl K HEOOOCHOBAHHOMY PacXOJJOBaHUIO CHJI U CPEACTB Op-
raHoOB, OCYIIECTBIISIIOIIUX TOCYAeOHOE TPOU3BOJICTBO.

Heo6xonmumMo oTMEHUTH, 4TO OOJIBITMHCTBO MOCTAaHOBJICHUH 00 oTKa3ze B BY/] BhI-
HOCHUTCSI 3aKOHHO, TaK KakK 3asBUTEIIM HEPEAKO MyTAalT C MPECTYIUICHHEM aIMUHU-
CTpaTUBHbBIC MPABOHAPYIICHUSI U TPaXXKJAHCKO-TIPABOBbIC JCIHUKTHI. PacnpocTpaneHa
CUTyalusl MOJYYEHUsS] OT TPEThbUX JIMI] MH(OPMAIMU O MPECTYIUJICHUSIX YaCTHOTO
1 yacTHO-IyOnuuHoro ooBuHenus. Cormacho ct. 20 YIIK P®, yronosHsie nena no ta-
KHM KaTerOpHsIM MPECTYTUICHUH BO30YK1a€TCs UCKITFOUMTENBHO I10 3asBJICHUIO MOTEP-
nieBiiero. Bo30yxaeHue yroJoBHBIX JIE B TAKMX CUTYaIUsIX MOYKET MPUBECTH K HAPY-
IICHUIO TPaB MOTEPHEBIIETO, HE3aMHTEPECOBAHHOIO B YTOJIOBHOM IPECIEAOBAHUU
MIPABOHAPYIIUTEINS B CUITY APYKECKHX OTHOIIEHUH, pOACTBEHHBIX CBA3€U WU JPYTUX
00CTOSITENbCTB.

Cormnaiasch ¢ MHEHHEM YUEHBIX, YKa3bIBAIOIINX HA HEOOXOAUMOCTh COXPaHEHUS
JIOCJIEICTBEHHON MPOBEPKH, HEJIb3sl HE COIIACUTCS C KPUTHUKOM 3aTSTMBAaHUS CaMOM
nporeaypsl BY/I. ITo cBoeii cymHocT oOcykaaeMast CTaaus Ipe/roiaracT orepaTuB-
HYI0 IPOBEPKY UH(POPMAIUU O MPECTYIJICHUH, U IPUHATHE COOTBETCTBYIOIIETO pellie-
HUs. MHOTHE aBTOPHI BUIAT pellieHre POoOJIeMbl B PACIIUPEHUHN TTOTHOMOYHH MPOKY-
popa B TaHHOI cepe?.

B cutyanusix, korja JJIMTeNbHbIC JOCIEACTBEHHbIC TPOBEPKHU (B CHITY HEOOXOIU-
MOCTH MPOU3BOJICTBA CYJICOHBIX IKCIIEPTHU3) «CKOBBIBAIOT» CJICICTBUE WJIM MPUMEHE-
HUE Mep MPUHYXIACHUS HEOOXOIUMO 0 YCTAHOBJICHHUS MPU3HAKOB MPECTYIUICHHUS,
curTaeM HeoOXOoAMMBIM co3nanue Mexanusma BY]l B o0xopn mpoBepku. Takas mepa
JOJKHA OBITh WCKIIFOUYUTEIBHOM, TMPUMEHSEMOUN JUIsi TOTO, YTOOBI HE OMYCTUTH

! Pocrosa B. H. IIpaBoBoe perynmpoBaHKe CTaaNH BO3OYKIEHHS yrONOBHOTO JeMa: 3apyOesKHbIit
OIBIT // AKTyanbHbIe TpobaeMbl poccuiickoro mpasa. 2019. Ne 4. C. 104-110.

2 Hcaes U. M., Hynanxasos I'. H. TTpokypop B cTaguu BO30YsKIeHUs yronoBHoro // EBpasuiickuii
ropuandeckuii xkypHai. 2022, Ne 1. C. 322-324.
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3aTSATMBAHUS YTOJIOBHOTO CYIOIPOU3BOICTBA. B 1eNIX HEMOMYCTUMOCTH 3J10yIOTPED-
JIEHUSI CO CTOPOHBI OPraHOB MPEABAPUTEIHLHOTO paccienoBanus, npu BY]l 6e3 gocra-
TOYHBIX OCHOBAaHUI HEOOXOIUMO 00s13aTeNIbHOE comtacue npokypopa. [lomaraem, uro
NOAO0OHBII KOMIIPOMHCC TO3BOJIUT COOIIOCTH OajlaHC MHTEPECOB MOTEPIEBIIETO, M0-
J03pEBAaEMOT0 U IOCY1apCTBa.

NHOOPMAIIMOHHBIE TEXHOJIOI'MHA
KAK CIIOCOB COBEPUHIEHUSA NPECTYILIEHU
HNPOTUB COBCTBEHHOCTH

I'./[. Knouko, cmyoenm
Braousocmoxckuii cocyoapcmeennwiii yHugepcumem

Hayunbwtii pykosooumeinb
Omenvanenxo M.E.
Braousocmoxckuii eocyoapcmeennblii yuugepcumem

[Ipoueccsl nudposuzanuu B Poccuiickoit @eaepannu NpuBesid KO MHOTUM OJia-
TONPUATHBIM MOCIJIEICTBUSAM, TAKUM KaK CyIIECTBEHHAS 9KOHOMUS BPEMEHH, YIIPOLIE-
HUe noytydeHus 3Hanui. [lepexon ¢ OyMaKHON JOKYMEHTALMK HA 3JIEKTPOHHYIO MO3-
BOJIMJI OBICTPO €€ 00pabdaThiBaTh C MCMOJB30BAHUEM DJICKTPOHHBIX mporpamm. O-
HAKO, Hapsly ¢ HECOMHEHHBIMU JIOCTOMHCTBaMH, U(GPOBU3AIIMS ITPUBEJIa K BO3HUK-
HOBEHHUIO HOBBIX (DOpPM MPOTHUBONPABHBIX JEHCTBUI, COMPSYKEHHBIX C HCIOJIb30Ba-
HUEM UH(POPMAILIMOHHBIX TEXHOJIOTHH B LIENAX HE3aKOHHOIO 3aBJIaJICHUS ICHEKHBIMU
CPEACTBAMHU IpaXkaaH.

AKTYyaJbHOCTh TEMBbI UCCJIEIOBAHUS Oblila MOATBEPKJAEHA Ha 3aCeJaHUM KOJje-
rum MuHncTepcTBa BHYTpeHHUX Aen PO, mpoBEAEHHON IO UTOTaM BBISBJIEHUS U pac-
KpbITUS nipectyruieHui 3a 2022 r. MuHuUCTpOM BHYTpeHHUX Jiea1 PO 0003HaueHo, 4yTo
YHCIIO PECTYIICHUH, COBEPIIIEHHBIX C UCIOIb30BaHNEM HHPOPMAIIMOHHBIX TEXHOJIO-
ruii B 2022 r., NpeBbICWIO MOJI MIJUIMOHA U COCTABHIIO YETBEPTh OT BCEX YTOJIOBHO

1

HaKa3yeMbIX MPaBOHAPYIICHUI™, YTO MOATBEPKAACTCS OPUITUATBHBIMUA CTATUCTHUYE-

cknumu ganabiMu MBJ[ PO.

! Noxnax Munnctpa BHyTpeHnHX Aen Poccmiickoit ®enepanuu B. A. Konokonbiesa Ha pacimpes-
HOM 3aceljaHue Koyuieruu MunucrepcTBa BHyTpeHHUX nen 20 mapra 2022 ropga. // Ilpe3upeHt
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PacnipocTpanenue yaneHHOM GOpMbI COBEPIICHUS TPECTYIIICHUH MOy YHIIO O~
BCEMECTHBI XapakTep M HE CBSA3aHO C KaKoW-1100 000COOJIICHHOHN TeppuTOpHEid,
€IMHCTBEHHBIM OJIArONPUSTHBIM YCIOBHEM €TI0 COBEPIICHUS SIBISETCS TOCTYI K MH-
dbopmarmonHoit cetn VHTEpHET WM OPYrMM 3JEKTPOHHBIM CPEJCTBAM CBS3H, YTO
B HACTOSIIIUM MOMEHT HOCST MOBCEMECTHBIN Xapakrtep. PaccmarpuBas cratuctuye-
CKyI0 cBOJKY 1o IIpumopckomy kparo 3a TOT ke 2022 T., MO)KHO OTMETHUTb, 4TO 3a
yKa3aHHbIN 1epro1 ObLIIO COBEPIICHO 00Jiee MIECTU THICSY MPECTYIJICHUH yKa3aHHOU
IPYIIbI, IPU 3TOM YyIepO, MPUUMHEHHBIN TpaxaaHam [IpumMopbs HE3aKOHHO JIUIIIHB-
IINXCS CBOUX JCHEr, COCTaBWJI Ooyiee MIUIIHApJa JIBYXCOT MUJUTMOHOB pyOIeil.
OT0 SABNSETCS BHYIIUTEIHLHOW CYMMOM, COMOCTaBUMOM ¢ Oro/keToM BiaguBoCTOK-
CKOI'O TOPOJICKOT0 OKpYyTa 3a TOT K€ NEPHUO/I.

Cpenu Hanbosee paclpoCTPaHEHHBIX JIESTHUN HEOOXOIMMO MPEK]I€ BCErO BhIJIE-
JIUTHh MOIIEHHUYECTBO C UCIIOJIb30BaHUEM Tese(OHHOM cBs3U. OHO BBIpa)kaeTcs B 110~
CTYIUICHUH Tpa’kJaHaMm Tele(OHHBIX 3BOHKOB OT MOIIEHHUKOB C MPOCHOOM O mepe-
nade neHer. M ecnu paHee 3BOHUBIINMN, IPEICTABISACH POJACTBEHHUKOM, MOIABIINM
B TPYJHbIE XU3HEHHBbIE OOCTOATEIBbCTBA, JJIS PA3pPEIICHUs KOTOPBIX HEOOXOIUMBI
JEHBI'M U MPOCUJ MEepPeaTh UX MOIBEXABIIEMY IO aJAPeCy NOCPEIHUKY, TO MO3/IHEE
JaHHas Tpoch0a M3MEHWIIACh HA OHJIAH-TIEPEBO/I C UCIIOJIb30BAHUEM PA3IMYHBIM CH-
CTEM W MPOrpamM, YTO CYIIECTBEHHO PACIIMPHIO TEPPUTOPUAIBHYIO OTHAJICHHOCTh
HAaXOXKJEHUS 3JI0YMBIIIJIEHHUKA, KOTOPBIM MOKET HaXOAUTHCS HE TOJBKO B JPYIOM
pervuoHe, HO U B Apyroii crpane. [lo3nHee K AKOOBI POACTBEHHUKAM J0OAaBUIIUCH CO-
TPYJIHUKH OAHKOB M MPABOOXPAHUTEIHHBIX OpraHoB. C yBeTUYeHHEM KpyTa JaHHbIX,
BBIKJIa/IbIBAEMBIX B ceTh MIHTEpHET, CTaio BO3MOKHBIM JOOBIBaTh HHPOPMAIIUIO, I10-
JIE3HYIO 11 MOLIEHHUKA, HE TOJBKO MPECTYNMHBIM MYTEM (XaKepCKUMHU aTaKaMHu Ha
0a3bl JaHHBIX FOCYJAPCTBEHHBIX OPTAHOB C 1IEJIbIO MTOTYUYEHUS IEPCOHANBHBIX JAHHBIX
IpakJaH), HO ¥ 3aKOHHO, Yepe3 HHPOpMaIMIO, HAXOAAILYOCS B OTKPBITOM JOCTYIIE.

YkazaHHbIE CTIOCOObI COBEPILEHHUS PECTYIUICHUH 00J1a1at0T MOBBILICHHON JIAaTEHT-
HOCTBIO, IOCKOJIBKY HE BCE TaKUE 3BOHKHM JOCTUIatOT CBOEH LIENN U MTOTEPIEBIINE, pac-
MO03HaB 0OMaH, MPEKPaIAIOT UX, UK K€ PUUMHEHHBINA BpE/l HE SIBIISIETCS CYILECTBEH-
HBIM JIJIS1 IOCTPAIaBIIEro, M OH HE cOO0IIaeT 00 3TOM B PAaBOOXPAHUTEIbHbBIE OPraHbl.
3TO MPOUCXOIUT MOTOMY, YTO MPOLEAYpPa MOUCKA U MPUBJICYEHUS BUHOBHBIX JIUI[ K OT-
BETCTBEHHOCTU TPeOYyeT CYIIECTBEHHBIX BPEMEHHBIX M OpPraHU3allMOHHBIX 3aTparT, a pe-
3yJIbTaT PEAKO ObIBAET MOJIOKUTENbHBIM. CyIIECTBYET MHOKECTBO CIIOCOOOB COKPBITHS
CJIEZIOB JAHHOTO POjia MPOTUBONPABHBIX JESIHUN, CAMBIMU PACIIPOCTPAHEHHBIMU U3 HUX
SBJISIFOTCSL — UCTIOJIb30BaHUE CUM-KapT, OOPMIICHHBIX Ha MOACTaBHbIX JIUI, MHOTOKpAT-
HBIN MEPEBOJT ICHEXKHBIX CPEJICTB Ha pa3HbIe CYETa, B TOM YUCIIE U B 3apyOekHbIe OaHKH,

Poccuu: [caiit]. 2019. URL: http://kremlin.ru/events/president/transcripts/deliberations/70744 (nata
obpamenus: 24.03.2023).
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YTO 3HAYUTENBHO 3aTPYyIHAET PACcCIICAOBAHNUE U PACKPBITHE MPECTYIUIEHU. B HacTosee
BpEMs CTATUCTHUKA MO PACKPBIBAEMOCTH JAHHOM KATErOPUU MPECTYIUICHUN COCTaBIISIECT
b 12—15%, a peasibHO BO3MEIIEHHOTO yiepoa erie MEeHBIIIE.

Hpyrum ciocoO0OM COBEPILICHUS YTOJIOBHO-TIPABOBOIO JICJIUKTA SIBJISIETCS pa3me-
HieHuE OOBSABICHUI Ha cailTaX, MapKeTILIeHcax, rpyIIax B MECCEHKepax U T.4. Mo-
IMIEHHUKHU B JAHHOM CJIy4ae MOTYT CAMOCTOSITEIBHO JIaBaTh OOBIBICHUS O MPOJAKE U
nepenaBaTh (OTIPABIISTH) MOKYIATEII0 TOBap HEHA JISKAIIET0 KauecTBa UK K€ Mpo-
U3BOJIUTH €0 3aMEHY Ha YCIIOBHBIN «MYCODP», HE UMEIOIINI MaTEPUAIbHON [IEHHOCTH.
B nanHoii cutyanuu cieayet ObITh JOCTATOYHO BHUMATEIBHBIM, HU B KOEM CITy4ac He
MePEXOAUTh Ha MHOU CITOCO0 0OIIEeHUs ISl 00CYKICHUS YCIOBHMA CIICITKH.

Bce nepeuncrnennbie 1eHCTBUS MOKHO KBaTHPUIIMPOBaTh 1o cT. 159 YK PO, kak
momeHHuuecTBo!. Kak crnenyer us pasbsacHenuii Ilnenyma Bepxosnoro Cyma P®
«O cyneOHoI MpakTUKE MO0 JIeJIaM O MOIIEHHUYECTBE, MPUCBOCHUU U PACTPATE», CIIO-
co0aMM XUIIECHUS 4y»KOT0 UMYIIECTBA UM NMPUOOPETEHHs MpaBa HA YyKOe UMYIIIe-
CTBO IPU MOILLIEHHUYECTBE, OTBETCTBEHHOCTh 3a KOTOPOE HACTYIAET B COOTBETCTBUU
co cr. 1581, 159, 159%, 1592, 1593, 159° VK P®, apnsrorcs 06MaH MU 3J10yHOTpebIIe-
HHE JIOBEPUEM, IO BO3JICHCTBUEM KOTOPBIX BIIAJICNIEI] UMYIIECTBA UJIM HHOE JIULIO T1e-
pealoT UMYIIECTBO WM IIPaBO HA HETO APYromy JIUILY JUOO HE MPENATCTBYIOT U3bsI-
THIO 3TOTO UMYIIECTBA UM NPHOOPETEHUIO NPaBa Ha HETO ApyruM aunom?. [lomumo
MOIICHHUYECKUX JIEUCTBUI C UCIOJIb30BaHUEM MH(DOPMAIMOHHBIX TEXHOJIOTUHN He3a-
KOHHOE 3aBJIaJICHUE UYKUM UMYIIECTBOM MOXET ObITh OCYIIECTBICHO IMTyTEM KPaXKH.

JlaHHOTO poja MPEecTyIUIeHHUs TaKKe MOTYT COBEpIIAThCs yIaleHHO, 0e3 Hero-
CPEIICTBEHHOTO (PU3NYECKOTO KOHTAKTA C TIOTEPIIEBIIUM. ITO BO3MOKHO TIPU UCIIONb-
30BaHUU MOJIOKHOTO CANTa C MPEIJIOKECHUEM O MPOAAXKHU, KAK B BBIIICONMUCAHHOM
npuMepe. Llenbro AToro npecTymieHus IBIsIeTCS HE JKeJIaHUe BBECTH B 3201y KICHUE,
a MOJIy4YE€HUE NEPCOHAIBHBIX JAHHBIX JJI51 JATBHEUIIIErO UX UCIIOIb30BAHUS B KOPBICT-
HBIX 1eJsX. Jlo/mKHa HACTOPOKUTh HEOOXOAMMOCTh BBEJICHUS HA CaiiTe, HE TePeXoIs
B JJUYHBIN KaOWHET O0aHKa, JIOTHHA, TTapoJis, TUH-KOJAOB OT JUYHBIX KAOMHETOB B AJICK-
TPOHHBIX CHUCTEMAax IUIATEKA, TaK KaK MOJyYEHUE ITUX CBEJACHUM BIIEUYET BO3MOXK-
HOCTh O€CKOHTPOJILHOTO JIOCTYyTa K OAHKOBCKUM CU€TaM M COBEPIICHUS] OAaHKOBCKUX
onepaluii Mo CHUCaHUIO JEHEKHBIX CPENICTB 0€3 BeoMa BIaJelblia.

Eme ognuM cnoco0oM HE3aKOHHOTO 3aBIaJCHUS Uy KUMU JICHE)KHBIMHU CpEJ-
CTBAMU SIBJISICTCSI pacpOCTpaHEHUE BUpyca WK MH(DOPMAIMK O BO3MOXKHOU OJIOKH-
POBKE cUeTa yepe3 AJIEKTPOHHBIC MUChMa, CMC-COOOIIEHUSI WJIH K€ MPHU MOIBITKE CKa-
yuBaHusa U3 MHTepHeTa Kakoi-nmubo mporpamMmbl. B maHHOM ciydae MPOMCXOIUT

! Vronosmsiit konekc Poccuiickoit denepanmnn: denep. 3akoH ot 13.06.1996 Ne 63-®3 (pex. o
03.04.2023) // CIIC KoncynstantlLitoc.

2 O cyne6HO# MPaKTHKE IO JIeNaM 0 MOIIEHHHYECTBE, IPHCBOSHNH U pacTpare: octaHoBneHne [Te-
Hyma Bepxosroro Cyaa P® ot 30.11.2017 Ne 48 (pex. ot 15.12.2022) // CIIC KoncyastanT Ilmoc.
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3apaK€HNUE TEXHUYECKOTO YCTPOMUCTBA C KOTOPOTo OblLia MPOBEACHA TPAH3AKIIMS Bpe-
JIOHOCHO#M MpOTpaMMOH, mepearonieii HGOPMAIIHIO O BBEICHHBIX JIOTUHAX WJIU TIa-
pOJISIX Ha pa3HbIX CETEBBIX PECypcax, B TOM uuciie U npuioxeHusx. [Ipu stom, co-
TJIACHO CTaTUCTHUKE, OOJBITUHCTBO JIFOACH MCTOIL3YIOT IBa-TpU HabOpa MoCie0Ba-
TETLHOCTH CUMBOJIOB B KQUECTBE MMAPOJISI WIIH JIOTHHA, KOTOPBIE TyOJIUPYIOTCS B pa3-
HOTO pojia IMYHBIX KaOuHeTax. B cBsA3M ¢ 4eM 3J10yMBIIIJICHHUK, HaKaruBas HHGOp-
MAIMIO0 O BBEJICHHBIX BaMHU JIAHHBIX, B IaJIbHEUIIIEM METOJOM M0100pa MOKET MOJY-
YUTh JOCTYIl K BalIEMy 3JICKTPOHHOMY KOILIEIbKY, JaXe€ €CIU Bbl B HETO HA 3TOM
YCTPOMCTBE HE BXOAWIIH.

Ucxons n3 nocranosnenns [Inenyma BepxoBaoro Cyna PO ot 27.12.2002 Ne 29
«O cynebHOM paKTUKE TI0 JiejaM 0 Kpaxke, Tpadexe u pazdoe». [1o m. «r» 4. 3 ct. 158
YK PO kBanuduiupyrorcs AeHCTBUS JIMIA U B TOM CIydae, KOrja OHO TailHO MOXH-
TUJIO JICHEKHBIE CPEICTBA ¢ OAHKOBCKOTO CUETAa WJIM AJIEKTPOHHBIE JICHEKHBIE Cpe/l-
CTBa, UCIOJIb30BaB HEOOXOAUMYIO ISl TIOJTYyUYEHHUS TOCTYIa K HUM KOH(PHUICHIINAIb-
HYI0 MH(QOpPMAIIUIO BIaJEIblla JICHEKHBIX CPEICTB (HampuMep, MepCoOHANbHbBIE JaH-
HEIE BIAJIENbIIA, JaHHBIE IUIATEKHOM KapThl, KOHTPOIbHYIO HH(OpMALUIO, napou)®.

[ToMHMO 3TUX HE3aKOHHBIX CIIOCOOOB COBEPILICHUS KPAXKU, €CTh €111 APYTroil CIIo-
co0 CHSITUS JEHEKHBIX CPEJICTB C OAHKOBCKUX KapT OOBIYHBIX Trpax<aaH. 3JI0yMBIIII-
JIEHHUK B ATOM CJIy4ae MOTYT MUCIIOJIb30BaTh TEPMUHAIBI OECKOHTAKTHOU OIJIATHI, JJIs
ATOTO €My JaKe He HY>KHO 3HaTh MTMH-KOJ] OT TUIACTUKOBOM KapThl. Haxomsice B 00111e-
CTBEHHOM MECT€ C OOJIBIITUM CKOTUICHHEM JIIOJICH, HallpuMep, B OOIIIECTBEHHOM TpaHC-
MOPTE, MACCOBOM MEPONPUATUHN, MPECTYIMHUK IPOXOIUT PAIOM C JIFOJbMH, TP 3TOM
MpUKacasiCh TEPMUHAIOM K MAKETy, CYMKE, KypPTKE WM OJICkK/I€ MOTEPIEBIINX, MTOCIE
Yero KapTa CUYMTHIBAETCS U MPOUCXOIUT CIIMCAHUE JEHEKHBIX CPEJICTB.

Takum 00pa3om, UCXO0IsI U3 MHOTO0Opa3usi ClOCOOOB COBEPILICHUS MTPECTYILIC-
HUM TPOTUB COOCTBEHHOCTH C MCIOJb30BaHME HWH(OPMALIMOHHBIX TEXHOJIOTHH,
MOHO C(hOPMYITHPOBATH CJICTYIONTUE MPABUJIA TOBEICHUS IJIsl TPaXK/laH, IPU3BAHHBIC
MPEAOTBPATUTH OMACHOCTH OBITh OOMAaHYTHIMHU U MIOHECTH MaTepUATIbHBIN yIIepo: He
OTBEYaTh HA COMHUTENIbHBIE CMC-PACCHUIKH, KOTOPBIE TPUXOAAT Ha TeIehOH UM DJICK-
TPOHHYIO MOYTY, a TAKXKE HE MEPEXOJUTh MO CChLJIKAM; HE BBOJWTh HA HE3HAKOMBIX
caiiTax JJaHHbIE CBOEW OAHKOBCKOW KapThl; HE MEPEBOJUTH JEHEKHBIE CPEJICTBA IO
MpOCKOE MOIIEHHUKOB, KOTOPHIE MPEACTABISIOTCS POJACTBEHHUKAMHU, COTPYAHUKAMU
MIPaBOOXPAHUTENBHBIX OPraHOB, 0AHKOB, HEOOXOJAUMO MPEPBaTh 3BOHOK U IMEPE3BO-
HUTH MO0 3HAKOMOMY BaM HOMEpY, C II€JIbI0 YCTAaHOBJICHUS HCTUHHOCTH HaMEpPEHUI;
MIpH JTFOOBIX TOTIBITKAX HE3aKOHHOTO 3aBJIQJICHHS BAllTUMU JEHEKHBIMH CPEJICTBAMHU
oOpararbCcsi B IPaBOOXPAHUTEILHBIC OPTaHbl.

1 O cyne6ro# mpakTHKe TI0 IeaM 0 Kpae, Tpabeske U pazdoe: moctaHoBneHne Ilnenyma Bepxos-
Horo Cyna PO ot 27.12.2002 Ne 29 (pen. ot 15.12.2022) // CIIC KoncynbranT [Lmtoc.
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MOTHUB 1 HEJIb COBEPHIEHUSA NPECTYIIVIEHUA:
HHOHATHUE U UX BJIUAHUE HA YI'OJIOBHYIO
OTBETCTBEHHOCTbD

B.B. Kocenkog, cmyoenm
Jlanvnesocmounulil opuoudeckull uHcmumym (guauan)
Ynusepcumema npoxypamypur Poccuiickoui @edepayuu

Hayunwtii pyxosooumes

Anmonosa E.IQ., 0okmop opuouueckux Hayk, npogeccop
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuarn)
Ynusepcumema npoxypamypur Poccuiickoui @edepayuu

B npectynienun Bceraa coueTaroTcs CyObeKTUBHbIE U OObEKTUBHBIE TPU3HAKH,
KOTOPBIE OIMHUCHIBAIOT OJHO U TO K€ COLMAIBHOE SIBJICHHUE (IIPECTYIJIEHUE) C PA3HBIX
cTopoH. OOBEKTUBHASL CTOPOHA SBJIETCS €T0 BHEUIHUM IPOSBICHUEM, a CyOBEKTUB-
Hasl OTpa)kaeT BHYTPEHHHE MTPOLIECCHI, IPOUCXOASIINE B CO3HATEIBHO-BOJIEBOU cdepe
CyOBEKTa, XapaKTEpU3YIOLIUE €ro MCUXUYECKYIO AEATEIbHOCTh. Takue XapakTepu-
CTHKH KaK BUHA, MOTHUB U LI€JIb B COBOKYITHOCTH JAIOT OOIIee MPEICTaBICHUE O BHYT-
PEHHEM NpoLECCE, MPOUCXOISIIEM B IICUXUKE YEIIOBEKA, U OTPAXKAIOT CBA3b €ro COo-
3HAHUS U BOJIM C COBEPILICHHBIM JICSITHUEM.

MOTHBBI U LIENTM HAPSATY C BAHOW PEeaTM3yIOTCs B OOIIECTBEHHO OMACHOM JECSTHUU.
DTO MOJIOKEHUE UMEET METOJ0JIOTHYECKOE 3HAUEHHUE U CITY>KMT OCHOBOM ISl yCTAHOB-
JIEHUS ICUXWYECKHUX MPOLECCOB, KOTOPBIE MPOSBIISIOTCS B CONESIHHOM, BIMSIOT HA BbI-
6Op JIMIIOM CIIOCOGOB M CPEJCTB JOCTHXKEHUS HTOTOB cofesHHoro’. Ilpu aTom, ecin
MOTHUB XapaKTEepU3yeT HHTEIUIEKTyalbHbIE MOMEHTBHI ICUXUYECKOW JEATEIBbHOCTH
CyOBEKTa, TO LENb — €€ BOJEBBIE KOMIIOHEHTBIZ.,

Y cTaHOBIIEHME MOTHUBOB IMPECTYIUICHUS SIBISIETCS BAXKHOM TapaHTHEW CIIpaBEIIU-
BOI'0 MPUTOBOpa. MOTHUBBI MOTYT ObITh PAa3IUYHBIMU: OT MATEPUATIBHOMN BBITOJIBI JIO HKe-
JIAaHWS MECTH WJIM YyBCTBa cocTpatanus. Hampumep, 4eIoBeK MOXKET COBEPIIMTD KPaxKy
13-3a HEXBATKH JICHET, a COBEPIINTh YOUNCTBO M3-3a JIMUHOW HETIPUS3HU WJIM 3aBUCTH.
OT MOTHBA ITPECTYTIEHUS] MOYKET 3aBUCETh M KPUMHHOJIOTUYECKAsI XapAKTEPUCTHKA ITpe-
CTYIIHOCTH ONPEIEJIEHHOIO BUAA. B IOpUIMYECKOM JIMTepaType OTMEYaeTcs, YTO

! Tapxanos . A., Taiipyrnusos P. P. Cy6hekTHBHAsS CTOPOHA TIPECTYIUIEHHS H OTPAKEHHE ee TIPH-
3HaKOB B YTOJIOBHOM 3aKOHOZaTenbcTBe // Yuensle 3anucku Kazanckoro yausepcurera. Cep. ['yma-
HutapHbie Hayku. 2020. T. 162. Ne 2. C. 162.
2 YromnoBHOE npaBo Poccuiickoit denepanuu. Ob6mas yacts: yueOnuk / JI. B. Mnoramosa-Xerai,
E. 0. Anronoga, T. B. Knenosa [u ap.]. 3-e uzn., mepepad. u qomn. Mocksa: OOO «Hayuno-u3zna-
tenbckuil neHTp MHOPA-M», 2020. C. 104.
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MOTHBAMU COBEPILIEHUS TEPPOPUCTHUECKUX AKTOB MOT'YT OBITh «MECTh KOHKPETHBIM (u-
3UYECKAM WJIM IOPUINYECKHM JIMLAM, 3aBUCTh, KOPBICTh, CTPEMJICHUE IIPUBJICYb BHUMA-
HUE OOIIECTBEHHOCTH K TOW MM MHOM Mpo0iieMe (HanmpuMmep, IKOJIOTMYECKOi ), HeCOTJia-
CHE C JEHCTBYIOUIUM MOJUTHYECKUM YCTPOUCTBOM U T.1. COOTBETCTBEHHO, TEPPOPU3M
MOJKET OBITh MOJIMTUYECKUM, IT'OCYAAPCTBEHHBIM, PEIMTHO3HBIM, KpUMUHAIIbHBIM, HALIU-
OHAJIMCTUYECKUM U Jp.»'. BhIABIEHHE 0COOEHHOCTEN TOTO MM MHOTO TEPPOPUCTUYE-
CKOT'O aKTa SIBJISIETCS BA)KHBIM 00CTOSATENILCTBOM IPU BBIPAOOTKE MEP IO €ro NpoQuiiak-
THKE U NPEIYTPEKICHUIO.

MoTuBBI NPECTYIUIEHNsT HE BCETAA SIBJLSIIOTCS KOHCTPYKTHBHBIMHU ITPU3HAKAMH
€ro cocTaBa, HO J1I000€ MOBEJEHHE BCEerAa MOTUBUPOBaHO. OTCI0/]a MOTUBBI MOXKHO
MOJIpa3/IeNIuTh Ha IOPUINYECKH 3HAUMMBIE JIJIs1 KBaTM(UKAIUY TPECTYIUICHUS U UHBIE
MOTHBBI, IPUOOPETAIOIINE MPABOBOKM CMBICT NPH JAJbHEUIIEH peann3aluu yTrojaoB-
HOT'0 3aKOHA (Ha3HAUEHUU HaKa3aHUs WM UHBIX MEP YTOJIOBHO-IIPABOBOT0 XapaKTepa,
OCBOOOKIEHUH OT YTOJIOBHOM OTBETCTBEHHOCTHU WJIM HAKa3aHUsS U Ap.).

MoTuBbl MOTYT OBITH KaK BHYTPEHHUMH (CBS3aHHBIMU C JINYHOCTBIO CYOBEKTA),
TaK ¥ BHEIIHUMHU (CBSI3aHHBIMU C OOCTaHOBKOM, B KOTOPOW HaxonuTcs cyobekr). bo-
Jiee TOro, B HayYHOM JIMTEPATYpPE YTBEPIKIAAETCS, YTO BCAKUU MOCTYIIOK Y€pPE3 CBOU
MOTHB MMEET CBOE OTHOIIECHHE KO OJIary MIIM KO 31IyZ, HO3TOMY JIFOOOTO MPECTyITHUKA
MOXHO OXAapaKTEPU30BaTh KaK IO XAPAKTEPY M COAECPKAHUIO MOTHBALUM, TaK U IO
TTyOUHE U CTOMKOCTU KPMMHMHOTEHHOM HAIIPABIEHHOCTH JIMYHOCTHS. DTO B CBOIO OYe-
penb BAMSIET Ha CTENEeHb OOUIECTBEHHOM ONAcCHOCTH KaK CaMOTo IMPECTyIHHUKA, Tak
Y COBEPILIECHHOIO UM JICSIHUSA.

CoOOTBETCTBEHHO, MOTHB UI'PAET BAXXHYIO POJIb B TEOPUM HAKa3aHUM, IOCKOJIbKY
OH ONIPEAEIISET, HACKOJIBKO TSHKKHAM, SIBJISIETCS IPECTYIUICHUE C TOYKH 3pEHHS MOPaJH,
3TO HEOOXOIMMO JIJIsi BBIHECEHMs CIpaBeJIMBOTO NpUroBopa. Tem He MeHee, He-
CMOTPS Ha BO3PACTAIOILIEe 3HAYEHUE MOTHBA B YTOJIOBHOM ITPaBe, €ro TPAKTOBKA He-
IIOCJIEA0BATEIbHA U HEIIOJIHA.

[Io MHEHHIO HEKOTOPBIX aBTOPOB, BAXKHOCTh MOTHBA O0YCJIOBJIEHA XapaKTEpOM
U CHEeLU(PHUKON YeIOBEUECKOTO MOBEACHHUS, @ UMEHHO €r0 U30HUpaTebHOCThIO U 11eIe-
HAIPAaBIEHHOCTHIO?, B MpaBoONpHMEHHUTENBHON MPAKTUKE 3HAYEHNE MOTHBA MIPECTYTI-
JIEHUsI HE BCErJa MOJIy4YaeT JOJKHYIO OLEHKY. B cBs3u ¢ atum Ilnenym BepxoBHoro
Cyma P® B mOCTaHOBJIEHHSX HEOAHOKPATHO YKa3bIBAET HA BAXKHOCTHb BBISIBIICHUS

! Anronosa E. 10. Teppopusm kak uaeonorus Hacumus // BectHux JlaTbHEBOCTOUHOTO IOPHIHYE-
ckoro uHctutyTa MBJ Poccun. 2018. Ne 2(43). C. 69-74.

2 Auronosa E. 1O. YronoBHast OTBETCTBEHHOCTh: MOHSTHE, BHIbI, OCHOBAHIE: ydebHoe mocooue. Xa-
6apoBck: XabapoBCKUIA TOCYapCTBEHHBIM YHUBEPCUTET SKOHOMUKH U npaBa, 2014. C. 8.

3 Antonosa E. FO. Cy6BeKT yrooBHOI OTBETCTBEHHOCTH: MOHOTpadus. Xabaposck: JlanbHEeBOCTOU-
HBIN Topuandeckuit uHctutyT MBJ] P®, 2000. C. 42-43.

4 Konmropos C. B. MOTHBEI ¥ 1€ i NPECTYILIEHHUS: MOHATHE, KTACCUDHUKAINS ¥ e YTOIOBHO—TIpa-
BOBOE€ 3HaueHue // Bectauk maructpatypsl. 2019. Ne 1-1(88). C. 81.
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ATOrO MPU3HAKA, NOJUYEPKHBAs HEOOXOIUMOCTh YCTAHOBJIEHHSI MOTUBOB U LIEJIEH Ipe-
CTYIUICHUSI HapSIAy C IPYTUMHU OOCTOATEIBCTBAMH €T0 COBEPILICHUSI.

[lenb — 3TO IpeacTaBiIeHUE CyObEKTa O MOCIEACTBUAX (B MaTEpUAIbHBIX COCTa-
BAX) WM O caMuX jAeiicTBusx / 6e3aeiicteuu (B popManbHBIX / yCEUEHHBIX COCTaBax)!,
3TO ujeabHas (MBICIIEHHAs) MOJI€Nb OyAYIIEro ’KeJIaeMOro pe3yJibTara, K MpuIruHe-
HUIO KOTOPOT'O CTPEMUTCS IIPAaBOHAPYLIUTEINb IIOCPEACTBOM COBEPIICHHUS PECTYILIE-
aus®. Llenu Taxxe MOryT ObITh pa3iudHbIMHA. Hanmpumep, cyObEeKT MOKET COBEPIIHTE
KpaKy Ui MOJIyYEHHs JIEHETr Ha MOKYIKY BELIU WJIM COBEPIIUTh yOUHCTBO IJIs 3a-
IIUTHI CBOEH CeMbU. TONBKO B CITy4dasX, yKa3aHHbIX B KOHKPETHOM CTaThe YyTOJIOBHOIO
3aKOHA, LIeJIb MPECTYIUIEHUS CTAHOBUTCA 00513aTE€IbHBIM MPU3HAKOM W YYHUTHIBAETCA
py KBaMM(pUKAUUU npecTyruieHnil. Ee oTCyTCTBHE HMCKIIOYAeT YrOJOBHYH OTBET-
CTBEHHOCTb 3a LENbIN psAJl IPECTYIIEHUI, HAPUMED, 32 3710YIOTPEOIEHUE JOIKHOCT-
HBIMH IIOJTHOMOYMSAMU. B Apyrux ciyyasx Leib AesTHUS UMEET 3HAaUCHUE JJIs1 MHIUBU-
OyaJld3alii HaKa3aHUs U XapaKTePUCTUKH JIMYHOCTH BUHOBHOTO.

Ba)XHO OTMETUTB, YTO MOTHUB U LENb HE BCETa COBNAAar0T. ECIM MOTUB OTBEYAET
Ha BOIPOC, IOYEMY CYOBEKT COBEPIIAET JESHUE, TO LEJIb — Ha BOIPOC O TOM, K YeMy
CTPEMMJICS BUHOBHBINH®. Hanmpumep, 4eI0oBek MOKET COBEPIIUTh YOUMCTBO U3 TMIHON
HETPUS3HH, YTO SIBJISIETCS MOTHBOM, HO LENBIO TPU 3TOM MOKET ObITh COKPBITHE ClIe-
JIOB MPECTYIUICHUS WIH TIOJIy4eHHE MaTepUaIbHON BBIr0/bl. ECIM L€ npecTymieHus
BCEI/1a OCO3HAETCA CyOBEKTOM, TO MOTUBBI MOT'YT HOCUTh KaK OCO3HAHHBIN, TaK U HE-
0CO3HaHHBIN xapakTep®. I{eb MpecTyIIeHns BO3HUKAET HAa OCHOBE MOTHBA, & BMECTE
OHHU 00pa3yloT Ty OCHOBY, KOTOpasi HOPOKIAET BUHY.

MOTHB 1 Leap NPECTYIUIEHUS, B3aUMOCBSA3aHbl U B3aMMO3aBUCUMBI, UX BIIMSHUE
Ha MPOILIECC YTOJOBHOTO CYAONPOU3BOACTBA SIBISECTCA CyLIECTBEHHBbIM. [IpaBuibHOE
onpeaeneHre MOTUBA U LIETU MPECTYIUICHUS SBIIAETCS HEOOXOAUMBIM YCIOBUEM JJIS
MpaBUJILHON KBaMu(UKAIMU ASSTHUS U BBIHECEHUS CIIPABEAJIMBOTO MPUTOBOPA.

! Tam xe. C. 84.

2 Tlomuslit Kypc yronosaoro mpasa: B 10 1. T. III. YronoBHas oTBeTCTBEHHOCTS. IIpecTymnenue /
E. 1O. AntonoBa, I'. A. Ecakos, 1. D. 3BeuapoBckuii [u ap.]; mox pen. A. U. Kopobeesa. CIIO.:
N3n-Bo «HOpuanueckuii uentp — Axkagemus», 2021. C. 311.

% Crankesnu K. K. Tepmunonoruueckre mpodieMsl HCIONb30BAHAS KATETOPHI «MOTHB» U «IIETh»
NPECTYIJICHUs] B HOpMax YToJI0BHOro kozekca Poccuiickoit denepanuu // Bectauk OMckoro yHusep-
cutera. Cep. [IpaBo. 2017. Ne 2(51). C. 186.

* Tam xe.



187

HUHCTUTYT HEBMEHAEMOCTH 110 YI'OJIOBHOMY
3AKOHOIATEJIBCTBY 3APYBEKHbBIX CTPAH

K.A. Kpemoea, cmyoenm
Jlanvnesocmounblil opuduyeckuti uHcmumym (gunuan)
Yuueepcumema npoxypamypur Poccuiickou ®edepayuu

Hayunwtit pykosooumeinn

Aumonoea E.IO., 00kmop wpuouueckux Hayk, npogeccop
Jlanvnesocmounsiii opuduyeckull uHcmumym (Quaua)
Yuusepcumema npoxypamypwot Poccutickou @edepayuu

HeBmeHsieMoCTh — ropuanueckasi KaTeropusi, Kotropasi npecjaeayerT Heliblo Helpu-
BJICUCHUE JIUI[A, COBEPIIUBIIETO OOIIECTBEHHO OMACHOE JIESTHUE, K YTOJOBHOM OTBET-
ctBeHHOCTH. [lonaTue HeBMeHsieMocTH aaercs B cT. 21 YK P®: coctosnue nuna, npu
KOTOPOM OHO HE MOTJIO OCO3HaBaTh (PAKTHUECKHUN XapakTep M OOIIECTBEHHYIO Omac-
HOCTb CBOUX JAehcTBHI (0e3AeiicTBUSI) MO0 PYKOBOJUTH UMHU BCIIEJICTBUE XPOHUYE-
CKOTO TICUXHUYECKOTO PacCTPONMCTBA, BPEMEHHOTO MICHXUYECKOTO PacCTPOMCTBA, Cla-
0oymust OO MHOTO OOJIE3HEHHOTO COCTOSIHUS TICUXUKH.

NHCTUTYT HEBMEHSIEMOCTH B CBOEM pa3BUTUHU IMPOIIEN IOCJIEI0BATEIbHBIMI
U JIONTHUI MyTh, ¢ GOPMUPOBAHUS UJICH O TAKOM COCTOSIHUH JI0 3aKOHOJJATEIHHOTO 3a-
kpemtenus’. Ero MemieHHoe pasBuTHE, KOHCTPYUPOBAHHE (POPMYIILI M IOPHIMIECKOE
3aKPETUICHUE CBSI3aHHO C TOTPAHUYHBIM COCTOSHUEM MEXAY YTOJOBHO-TIPABOBBIX
HayK W TICUXHATPUH, KOTOPHIE pa3BUBAIIMCH B Pa3HBIX INIOCKOCTIX U HE paccMaTpUBa-
JIUCh BO B3aMMOCBSI3U. Ha ceromHsmHuii 1eHb MOHITHE HEBMEHICMOCTH, 3aKpeIlICH-
HOE€ B YTOJIOBHOM 3aKOHE, CYMTAETCSl HarboJiee COOTBETCTBYIOIIUM COBPEMEHHBIM pe-
QJIHSIM M CTETICHH U3yYE€HHOCTH JJAHHOTO COCTOSIHUSI.

Ecau roBopuTh O MOSIBIIEHWH MHCTUTYTa HEBMEHSIEMOCTU B 3apyOekKHBIX CTpa-
HaXx, TO €r0 UCTOKH 3apO3K/IAJTUCH €IIIe B PEBHEPUMCKOM IIpaBe, B KOTOPOM JIUIIA, MO/~
BEP)KCHHBIE «MaHUW», NHA4Ye OE3yMHI0, HE TTOABEPraINCh HAKA3aHUIO B CITydae COBEp-
IICHUST TPECTYIUICHUS, OJHAKO COJACPKAINCh B TEMHHMIIAX, YTO MOYKHO CUHTATh
JPEBHUM aHAJIOTOM COBPEMEHHBIX TICUXHATPUUECKUX OOJTBHUIL, B KOTOPHIX HU30JIHPO-
BaJIMCh OMACHBIC AJIs OOIIECTBA JIFOTH.

B CpenneBexoBoit EBporie 1011, He UIMEIOITUE OCO3HAHMS M KOHTPOJISI HaJl CBO-
UMU JICUCTBUSIMHU, OOBUHSUIHCH B CBSI3U C JBSIBOJIOM M HEUUCTHIMU CUJIAMU, U JIJISL W3-
OaByeHMS 00IIIECTBAa OT OTIACHBIX MPEACTaBUTENCH N30MPaTu TaKoM ClIOCO0 Ka3HU, KaK

! AntonoBa E. JO. Cy6BeKT yroJgoBHOI OTBETCTBEHHOCTH: HCTOPHKO-TIPABOBOH aCHEKT: MOHOTPa-
¢us. Xabaposck: [lanpHeBocTOUHBIHN topuanueckuii un-T MBJ] P®, 2007. 183 c.
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COXOKEHHUE 32KUBO. B JTaHHOM cilyyae ClI0)KHO TOBOPUTH O T'yMaHHM3alUMU U o0Jierde-
HUW y9aCTH JAYIIEBHO OOJBHBIX Jitoaei. OTHAKO C pa3BUTHEM TICUXUATPUU 3aKOH BCE
OOJIBITIE TBUTAJICS B HANIPABJICHUH CMSITYEHUS OTBETCTBEHHOCTH WJIW YK€ IOJTHOTO €€
WCKITFOUCHMSI JUTsI JIUI], KOTOPbIe ObUTH TTOABEP>KEHBI BIMSHHUIO KAaKUX-THO0 MCUXUYe-
CKHX 3200JIeBaHUM.

B coBpemenHOM MuUpe 1151 GOJIBITMHCTBA 3apyOEKHBIX CTPAH HEBMEHSEMOCTH SIB-
JSI€TCS OCHOBAaHMEM HENPUBJICYEHUS JIMIA K YTrOJOBHOM OTBETCTBEHHOCTH. Yarie
BCETO0, 11 XapaKTEPUCTUKHU COCTOSIHHSI HEBMEHSIEMOCTH HEOOXOAMMO CYIIIECTBOBAHUE
IByX KPHUTEPUEB: MEIULUHCKOTO U opuaudeckorol. O6a >TUX KpUTEpHs IPUCYT-
CTBYIOT B YTOJIOBHBIX KoJiekcax crpaH-ydyactHul CHI', I'epmannu, Utamuu, @pan-
1un, Pymeraum, [Beimapun, [Tonsmm, KHP u np. Ognako B YK 3apy06exxHbIX cTpan
CYHIECTBYIOT PA3JIMYHbIE MOAXOJbl K KOHCTPYMPOBAHHUIO KPUTECPUEB HHCTUTYTA
HEBMEHSIEMOCTH, & UMEHHO MCIOJIb30BaHNE OTIIMYHBIX TEPMUHOB JUJISl UX ONKMCAHUS.

Taxk, B ®PI" ropuandeckuit KpuTepuii 3aKII09A€TCSI B HECITIOCOOHOCTH JIUIIA «OCO-
3HaBaTh IPOTUBOIIPABHOCTH JICSIHUS WK JEUCTBOBATH C CO3HAHUEM €TI0 POTUBOITPAB-
Hoctm» (§20 VK ®PT)?. Kak MBI BUAUM, B HEMELKOH (GOPMYIHPOBKE MPHCYTCTBYIOT
AHAJIOTUYHBIE POCCUICKOMY yTOJIOBHOMY IPaBy MHTEIUICKTYaJIbHBIA M BOJIEBOM MO-
MEHTBI, U3 KOTOPBIX U CKJIAIbIBACTCS Iopuandeckui kpurepuil. Kpome toro, B YK I'ep-
MaHHMH NPUCYTCTBYET U MEAULMHCKUN KPUTEPU, KOTOPBIM CXO0XK IO CBOEH KOHCTPYK-
IIMU ¥ COICPKAHUIO U BKITIOUAET MePEeUeHb TPy MCUXUYECKUX 3a00JIEBaHU, B CBSI3H
C KOTOPBIMHU JIUIIO HE MOKET OBITh MPUBJICYEHO K YTOJIOBHOM OTBETCTBEHHOCTH.

B utanbsHCKOM YTOJIOBHOM KOJEKCE MPEAYCMOTPEHO HECKOJIBKO KAaTErOpUil He-
BMEHSEMBIX JIUIL; T€, KOTOPhIE CTPATAIOT ICUXUUECKUMU 3a00JIEBaHUSIMHE;, T€, KOTOPHIE
Ha MOMEHT COBEPIIICHUS NPECTYIJICHUSI ObUTH B COCTOSTHUY aJIKOTOJILHOTO WJIM HapKO-
TUYECKOTO OTbsIHEHUS B PE3YJIbTaTEe HE3ABUCSIIMX OT HUX OOCTOATENBCTB; U TIyXOHE-
MBI€ JIFOJIM, KOTOPBIE HE MOIJIM CO3HABATH U KEJIaTh M0 MpUYKHE cBoel Gonesnn®. Kak
MOYKHO BBISICHUTB U3 Auctio3uiuu cT. 88 YK Mtanuu, B KOTOpOM Takke MPUCYTCTBYET
00a KpUTepusi, BOJICBOM MOMEHT XapaKTEPU3yeTCs HE CITIOCOOHOCTRIO JINIIA PYKOBOAHTD
CBOMMU JICUCTBUSIMHU, a )KEJTAaHUEM COBEPIITUTH KaKOe-TM00 AestHue. MeaUITMHCKIN KpH-
TEPHl BKIIIOYAET B CEOsI TOJILKO yKa3aHUE Ha 0c000€ MCUXUIECKOE COCTOSTHUE.

B sA1oHCKOM yrosioBHOM IpaBe HE CYHIECTBYET YETKO OINPEICIICHHOTO MOHSITHUS
HEBMEHSEMOCTH, BCJICICTBUE YETO JIOBOJHHO aOCTPAKTHO BBIPAXKEH MEIUIIMHCKUN
KPUTEPHUIA, KOTOPBIN 3aKJIIOYAETCSI BO BBEICHUN KATETOPUHU «IICUXUYECKU HEHOPMAJIb-
HBIX», KOTOPYIO SITTOHCKHE FOPUCTHI B MpOIlecce CyAeOHOM MPAaKTUKU MPUMEHSIOT

! Auronosa E. IO. YronoBHas 0TBETCTBEHHOCT: IIOHATHE, BUJbI, OCHOBaHUE: yaeOHOe ocobdue. Xa-
O6apoBck: XabapoBCKUI TOCYJapCTBEHHBIN YHUBEPCUTET SKOHOMUKH U TpaBa, 2014. C. 35.

2 YronosHOe TIpaBo 3apybeskHbX cTpaH: B 3 T. T. 2. O6mas yacts. ®panmus. Iepmanus. Uramms.
Anonus: yae6nuk. M.: Uza-o IOpaiir, 2022. C. 138.

8 Tam xe. C. 184.
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K JIALIAM, KOTOpPBbIE MMEIOT PA3JMYHBIE NCUXUYECKHE M HEPBHO-IICUXMUYECKHE pac-
crpoiicTeal. IIpuMedaTensHO TO, 9TO ATMOHCKUIM 3aKOHOIATENb HE 3aKPEILISET IOPHIHU-
YECKUN KPUTEPUN HEBMEHSIEMOCTH.

OTcyTCTBUE IOPUANYECKOTO KPUTEPHS XapaKTEPHO HE TOJBKO Uil AMOHUH, HO
U YroJIOBHOTO npasa Amkupa, Hunepinannos, Hopseruun, @ununnun, [senun u npy-
TUX CTpaH.

@paHIy3CKOE YrOJIOBHOE 3aKOHOJATEIBCTBO MOLLIO IO TAKOMY K€ ITyTH, YTO
u Poccusi, ycTaHOBUB MHTEIJIEKTYyaJIbHBINA U BOJIEBO MOMEHTHI FOPUIUYECKOTO KPUTE-
pHs U OTpEAeNNB NICUXUYECKUE 3a00seBaHus, (GOPMUPYIOIINE MEAUIIMHCKUA KpUTeE-
puii HeBMeHsieMocTu (cT. 122-1). K Takum 3a00jieBaHUSM OTHOCSTCA KaK XpPOHHYE-
CKHE, TaK U BPEMEHHBIE IICUXMYECKHE PAacCTPOMCTBA, KOTOPBIM CTPadall YEJIOBEK 110
BpPEMs COBEPILEHHUS IPECTYILICHUS,

WNnas cutyauust ooctout B yrosoBHoM npaBe AHriuu u Coennnennsix Illtarax
Amepuku. B coBpeMeHHONM AHITIMM JEHCTBYIOT TAK HAa3bIBAEMBIE «IpaBuia Mak-
HaTeHa» (MakHoTena, Mak-Hatena), cpopmynupoBanusie eme B XX Beke B cBsi3H
C OJIHUM JIEJIOM, B KOTOPOM JIMIIO HE OBLIIO PUBJICYEHO K YTOJIOBHON OTBETCTBEHHOCTH
U3-32 00CTOSITENIBCTB, UCKIIIOYAIOIIUX €r0 BMEHSEMOCTh. B COOTBETCTBUU C HHUMH,
«IIJIs1 OCBOOOXAEHUS OT OTBETCTBEHHOCTH BBHJY AYLIEBHOUM OO0JIE3HU JTOJKHO OBITH
YCTAaHOBJIEHO, YTO BO BPEMSI COBEPUICHUS MPOTHBOMPABHOIO JAESHUS OOBUHSEMBIX
JEHUCTBOBAJ O] BIMSHUEM TAKOTO MPOMCXOSUIET0 OT AYIIEBHOM 00J€3HU AedeKTa
pa3zyMa, 4yTo OH ObUI HE B COCTOSIHUM OTAABaTh c€0€ OTBET B MPUPOJIE, MOCIEACTBUIX
Y CBOMCTBAX COBEPIIAEMOI0 UM JICHCTBUS WU, €CIIU U OT/1aBaJl ce0e OTYET B 3TOM, TO
He OBbUI B COCTOSIHUM IIOHSATH, YTO MOCTYIAET HENPAaBUILHO (O€3HPAaBCTBEHHO)»™,

[TosicHUM HEKOTOPBIE TEPMUHBI, UCIIOJIB3YEMBIE B JAHHOM IpaBuje. Bo-nepBrIX,
MO/ «JyUIEBHON OOJIE3HBIO» MOAPA3yMEBAETCA HApyUIEHUS HOPMalbHOW pPabOThI
MO3Ta, CBSI3aHHBIE HE TOJBKO C 3a00JIEBAaHUSIMHU MO3ra, HO U C JPYTUMHU OOJIE3HAMH,
KOTOPBIE MOTYT IIPUBECTHU K HHTEJUIEKTYAIbHBIM HapyIIEHUsAM®. BO-BTODBIX, «1edeKT
pa3zyma» — 3TO XapaKTepUCTHUKa YeJIOBEKa, yTPATUBILIEr0 CIOCOOHOCTH pa3yMHO pac-
CYKIaTh B pe3yJibTaTe KaKoro-a1moo 3a00jeBaHus, a He TOr0, KTO MOT' pacCcy/AaTh, HO
B KOHKPETHOM CJIy4ae yTpaTui 3Ty CHOCOOHOCTb, HAPUMED, PACTEPSIICS, UCITyTaJICs
u 1.1.% (cormacno npeuenenry R. v. Clarke).

! Vronosroe npaso 3apybexusix ctpan: B 3 T. T. 2. O6mas gacts. ®pannus. epmanns. Wramms.
Snonus: yuebnuk. M.: Uzn-Bo FOpaiit, 2022. C. 231.

2 [Iumanosa H. . Bompockl HEBMEHSEMOCTH B HEKOTOPHIX 3apyOekHBIX cTpaHax // ITpo6memsr
mpaBa. 2015. Ne 6 (54). C. 202.

% Yronosroe npaBo 3apy6exunix crpas: B3 T. T. 2. C. 61.

4 VronosHoe npaBo 3apyOeskHbIX cTpad: B 3 T. T. 1. O6mas yacts. Anrmus. CIIA: yyeGHuK / o
pen. H. E. Kpeuiosoit. M.: U3a-Bo FOpaiit, 2022. C. 39.

® ManuHoBckuii A. A. DBONIOINHUS HHCTUTYTa HEBMEHSEMOCTH B aHTIMitckoM Tipase // Tlcuxonorus
u npaso. 2021. T. 11. Ne 3. C. 179.

® Tam xe. C. 181.
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OnHako, Kak y»ke MOXKHO ObLJIO 3aMETHUTh, MpaBujia MakHaTeHa UMEIOT s Je-
(eKTOB: BO-TIEPBHIX, B KOHCTPYKIIMH MPABHWJI HE OBLT OTPAXKEH BOJICBOM MOMEHT FOPH-
TUYECKOTO KPUTEPHS; BO-BTOPHIX, «AChEKT pasyMa» 10 HUM PacCMaTPUBAJICS TOJHKO
KaK pe3yJIbTaT AYIIEBHON 00JIE3HU, B TO BPEMs KaK B ICUCTBUTEIILHOCTH OH MOT OBITH
BPOXKJICHHOTO XapakTepa.

Nmenno qis Helitpanu3anuu 3Tiux HegoctaTkoB B CIIIA, nenonb30BaBIIMX MpakK-
TUKY AHIJINH, HEKOTOPBIE IITAThI IPUHSIIN MOJO0KEHUS JOKTPUHBI «HETIPEOJ0TIUMOTO
UMITYJIbCa», YEM JIOMOJHWIN «YUCTHIE) MpaBuia MakHaTeHa. JTa JOKTPUHA IO CBOEH
CyTH BBOJIWJIA HEJOCTAOIIMK BOJEBOW MPU3HAK U 3aKJIOYAIACh B TOM, YTO JIMIO, KO-
TOPOE COBEPILIMIIO OOLIECTBEHHO OIACHOE JESHUE MO/ BO3ACHCTBUEM MTOJOOHOT0 UM-
MyJIbCa W3-3a MCUXWYECKOTO 3a00seBaHus Wiu AedeKTa, He MOTJIO KOHTPOJIUPOBATH
CBOM JIEHCTBHS, XOTS U MOHUMAJIO HENPABUIBHOCTh CBOETO MOBECHHS .

B CIIIA neitctByet [Ipumepnsbiii YK, B KOTOpOM NOHSITHE HEBMEHSEMOCTH HAXO-
JUT CBOE HanboJiee MOJIHOE OTPAKEHUE, BKIIoUarollee 00a Mpu3HaKa IpUIAYECKOro
KpPUTEPHs, HO BCE TaK YK€ HE BKIIFOYAOIIEE MEAULIMHCKUN KpuTepuid. Ha nanHbIi mo-
MeHT B CIIIA 0HOBpEMEHHO CYIIECTBYET JABe (hOPMYJIIbI HEBMEHSIEMOCTHU: B COOTBET-
CTBUU C «mpaBWIaMu MakHATE€Ha» COBMECTHO C JOKTPUHOW «HEMPEOAOJIMMOIO UM-
nyibsca» u ¢ [lpumepneim VK.

OTcro/1a ¥ BBITEKAET pa3iuyHas MPAKTUKA UX NPUMEHEHHUS B Pa3HbIX IITATaXx.
O4eBuHO, YTO B 000MX CIIyUasix 3aKOHOAATENIbHbIE MOJI0KEHUS, KACAIOIINECST HHCTH-
TyTa HEBMEHSIEMOCTH, OTCTAKOT OT COBPEMEHHOI'O YPOBHS €r0 Pa3BUTHUS B JIPYTHUX
CTpaHax Kak B cpepe IICHXUATPHH, TaK U B cpepe YroJ0BHOro npana’.

Takum 00pa3oM, HHCTUTYT HEBMEHSIEMOCTH B 3apyOEKHBIX CTpaHAX UMEET Pl
OCOOCHHOCTEM 3aKOHOAATENHHOTO 3aKpEeIJICHUs], KOHCTPYUPOBAHUS U HW3JIOKEHUS,
CBSI3aHHOTO C €r0 YHUKAJIbHBIM UCTOPUYECKUM Pa3BUTUEM. TakK, HHCTUTYT HEBMEHSIE-
MocTy B ['epManuu u @paHIuU SBISIETCS HAMO0JIEE CXOKHUM C POCCUMCKUM U BKITIO-
gaeT B ce0s o0a kputepusi HeBMeHsieMocTd. B YK Slnonuu nmoHstTre HeBMEHIEMOCTH
OTPa)X€HO KpanWHE CKYJHO ITOCPEACTBOM OINKUCAHUS TOJIBKO MEIUIMHCKOIO KPUTEPUSL.
A B yronoBHom nipaBe AHrimu u CIIIA neiicTBue HEBMEHAEMOCTH MOIUYMHSAETCS TIpe-
LEICHTHBIM «IIpaBujiaM MakHaTeHa», KOTOPbIE HEIOCTATOYHO OCBEIIAKOT MEIULMH-
CKHM KpUTEPUN HEBMEHSIEMOCTH.

! Iiumarosa H. 1. Bompockl HeBMEHAEMOCTH B HEKOTOPBIX 3apy0exkHbIX cTpanax. C. 203.
2 Kprinosa H. E. YronosHoe npaBo 3apy6exnbix crpas: 8 3 1. T. 1. C. 161
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IIEJIU HAKA3AHUM,
HA3BHAUYAEMbBIX HECOBEPIIEHHOJIETHUM

ILU. Kypnac, cmyoenm
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamypur Poccuiickoii @edepayuu

Hayunwtii pyxosooumes

Anmonoesa E.IQ., 0oxkmop wopuouueckux nayx, npogheccop
Jlanvnesocmounulil opuoudeckull uHcmumym (Quauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

['oBOpst O LENSIX NPUMEHEHUSI HAKa3aHUS B OTHOILIEHHH HECOBEPIICHHOJETHUX,
CTOHUT CKa3aTh O LEJIAX YrOJOBHON OTBETCTBEHHOCTU B 0bmem’. B YromoBHOM KO-
nekce PO (manee — YK) B 4. 1 cT. 43 ykazaHbl clieyIomIKe eI HaKa3aHus: BOCCTa-
HOBJICHHE COLIMAJIBHOM CIIPABEIJIMBOCTH, MCIPABJIEHUE OCYXACHHOTO WU NpEeayIpe-
KJEHUS COBEPIICHUS HOBBIX MPECTYIUICHU. B cBsi3u ¢ Tem, 4To AaHHBIE 1ieu o0Opa-
LIEHBI KO BCEM BO3PACTHBIM IPYyINa, KOHKPETHU3UPYEM LEIU HAKa3aHUS MO OTHOIIE-
HUIO K HECOBEPIIEHHOJIETHUM C YYE€TOM UX NMCUXO(PU3HOJOTUYECKUX OCOOCHHOCTEH,
COILIMAJIBHOTO Pa3BUTHS U UHBIX (PaKTOPOB.

Onnpasce Ha BCE TOHKOCTM JTaHHOTO BOIPOCA, 3aKOHOAATEIb YCTAHABIUBACT
crienupuKy NpUMEHEHHUs HaKa3aHWM K JIMIaM, He ToCTUruM 18 jeT, Hanpumep: ycTa-
HOBJICHUE KOHKPETHOT'O BO3pacTa yrOJOBHOM OTBETCTBEHHOCTH, CMSTUYCHUE HaKa3a-
HUS HECOBEPIIICHHOJIETHUM, OCBOOOXKICHUE UX OT HaKa3aHUS WM OCBOOOXKIIEHUE OT
ONpEICJICHHBIX BUJIOB HAKA3aHMUsI, a TAK)KE BBEJIECHUE TAKOTO MHCTUTYTA, KAK BOCIIUTA-
HHE, KOTOPBIH 3aMeHseT Haka3anue’. KpoMe Toro, poccuiicKuii 3aKkOHOIATENb JOIyC-
KaeT MOBTOPHOE MPUMEHEHHUE PEIICHUS 00 YCIIOBHOM OCYKJICHUU HECOBEPIIECHHOJIET-
HEro, COBEPIIMBIIETO HOBOE MPECTYIUICHUE BO BPEMS HMCIBITATEIIBHOTO CPOKA, YTO
HEOJHO3HAYHO OLIEHUBAETCS B JOKTPHHE YTOJIOBHOIO IIpaBa’,

Ha ocHOBaHMM 3TOr0 MOKHO CJIeJIaTh BBIBOJ O TOM, UTO MEpe] 3aKOHOIATeNIEM U
MIPABOIIPUMEHUTENIEM CTOUT 337ja4a «HUBEIUPOBATh KapaTEJIbHBIA 3JIEMEHT, IIPU 3TOM
OCHOBY LIEI€ENONaraHus NMPHU3BaHa COCTaBUTh COLMANbHAA ajanTamus peGeHKay,

! pabaes M. M. VinuBuayanu3anus Haka3aHus HecoBepIIeHHONeTHNX // ColManucTUUecKas 3aKOH-
HOCTh. 1968. Ne 1. C. 94.

2 Kapnososa JI. M. FOBeHanpHas roctuius B Poccuu: npounioe, Hactosiee, Oymyuiee / Bompocst
foBeHamsHOM rocturun. 2017. Ne 2. C. 8.

% AntonoBa E. FO. Mepsl yrol0BHO-TIPaBOBOTO BO3/ICHCTBHS, MPUMEHAEMbIE K HECOBEPIICHHONET-
HUM JIMLIaM, COBEPIIMUBILNM IpecTymieHne: ananus 3¢ dexruBHocTy // BectHuk J[ambHEBOCTOUHOTO
ropunndeckoro uacturyra MBJI Poccun. 2020. Ne 1(50). C. 31-38.

* Xauarpsa T. B. Ilenu yroloBHOTO HaKa3aHWS HECOBEPIICHHOIETHHX: TIPOOTIEMBI OTIPE/ICTICHHS 1 TIep-
CMEeKTUBBI pa3BuTHs // ColranbHO-IKOHOMUYECKHUE siBIeHus U mporiecchl. 2012, Ne 12 (46). C. 404.
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Ho TyT BO3HMKaeT MHOM BOIPOC: KaK MHTETPUPOBATH B MPUHLMII HEOTBPATUMOCTHU
HAKa3aHHUs B POCCUICKOM YrOJOBHOM IpaBe’ BO3MOKHOCTh YUUTBIBATH BO3PACT HAKA-
3yeMOro, a ’HOT/1a 1 COBCEM HE MTPUMEHSITh HaKa3aHUE KaK MEPY YTOJIOBHO-TIPABOBOIO
xapaktepa. [lo maHHOMY BOMPOCY CYIIECTBYET MHOKECTBO MHCHHM, HO OOJBIITHHCTBO
U3 HUX OJTHO3HAYHO YTBEPKJIAIOT O TOM, YTO, HECMOTPSI Ha CBOM BO3pacT U YPOBEHb
COLMAIBHOM Y MCUXUYECKOMN 3pEJIOCTH, KaXK/Iblii HECOBEPILICHHOJICTHUM NPECTYITHUK
JIOJDKEH B TEPBYIO OYEPEAb MOJIBEPTHYTHCSI MEpaM BOCHHUTATEIBHOTO XapakTepa
U TOJIbKO TIOTOM, B OTJEIBHBIX CiIyyasx, HakazaHuio. Kak yTBepkaaeTcs B HAy4YHOUH
JTUTEpaType, TOJBKO MEAror U ICUX0JIOT CMOXET HANTH ¢ peOEHKOM HYHBII KOHTAKT
U TIOBIIMSATH Ha €ro JajbHeiiiee pa3Buthe. Benp peObeHOK (IMOAPOCTOK) 3a4acTyio
HapyliaeT MpaBOBbIE HOPMBI, IOTOMY YTO y HETO HET BHYTPEHHETO CAMOKOHTPOJIS
Y BHEIIHEN CHAEPKUBAIOIICH CHUIBIZ.

AKIIEHT JieJlaeTCs U Ha TOM, YTO JJaHHOE MHEHHE OOJIBIITMHCTBA UCCIIEA0BaTEIICH
HE YMaJISIeT B O0IIeM Ha3HAUYE€HHsI COOTBETCTBYIONIUX HAKa3aHU ISl IPECTYITHUKOB,
XOTh OHH U He nocturiia 18 mer. Kaxoe npectynieHne N0JKHO pacCMaTpUBaThCA
OTJIEJILHO, YUYUTHIBAS BCE HIOAHCHI M MHAMBHUYalIbHEIE ycIoBHA°. Takum oOpaszoM, 3a-
KpEIJICHHBIE B YTOJIOBHOM 3aKOHOIATEILCTBE BUAbI HAKa3aHUS MOTYT BBICTYIIATh Kak
MOpaJIbHBIN 6apbep U oOecTiedeHrne COOMIOACHHUS 3aIIPETOB, CIIOCO0 MPEAYIPEIKICHHS
MPECTYIUICHUM, TOKa3aTEILCTBO HEOTBPATUMOCTH OTBETCTBEHHOCTH 3a COJICSTHHOE.

OnHako BOCIIUTAHUE U YTOJIOBHOE HaKa3aHUE HE B3aMMO3aMEHSIEMbIE BEIIU, OHU
HE BBITIOJIHAIOT 33/1a4d APYT JpyTa B oJHOU Mepe. Hanpumep, conmanu3upys 1 aaan-
TUPYS YeTI0OBEKa B 00I1IECTBE, HEJb3s CKa3aTh O TOM, UTO C 3TOI0O MOMEHTA OH B MIOJIHOM
00beMe MPOYyBCTBOBAJI BECh MPUUYUHEHHOTO UM BPEJl U IEPEOCMBICIIUI COBEPIIICHHOE
uM aesiHue. K Tomy ke 71 mpoliecca BOCCTAaHOBJICHUSI HECOBEPIIICHHOJIETHETO B 00-
IeCTBe HEo0XOoAMMa COBOKYIHOCTh MHOXeCTBa (hakTopoB. OCYIIECTBIATH €ro
JOJDKHBI CIICITAATIMCTHI ¢ IOJDKHBIM 00pa30BaHUEM U Kilaccu(puKaiuei, B Kpyre oore-
HUSI — POBECHUKH, OKa3bIBAIOIIWE IOJOXKHUTEIHLHOE BO3JICUCTBUE, a JEATECIBHOCTD
J0JKHA OBITh MAKCUMAaJIbHO HaIpaBjieHa Ha OpMHUPOBAHUE CTUMYJIA Y HECOBEPIIICH-
HOJIETHETO BECTHU ce0sl «I000ar0IMM 00pa3oM»™,

! Crpunen O. B., Cemenko I'. M., [Taxomos A. H. HeoTBpaTUMOCTh Haka3aHUs KaK MPUHIIMI yTo-
noBHoro npasa // Bectuuk Bonrorpanckoit akagemun MB/] Poccun. 2020. Ne 2 (53). C. 38.

2 AntonoBa E. 0. K Bompocy o HpeympekIeHuH MpecTyTHOCTH HecoBepiieHHoneTHux // IIpo-
OJ1eMBl TTPEeyNPEXKACHUS TPECTYITHOCTH HECOBEPILIEHHOIETHUX U MOJIOJEKH: MaTeprainsl MexBy-
30BCKOM Hay4YHO-TIpaKTHYeCKOW KOoH(pepeHIuu, npuypoueHHoi k 225-netuto PI'TIY um. A.U. I'ep-
nieHa u 20-neturo ropuandeckoro daxynprera, Cankr-IletepOypr, 27 mas 2022 roga / mox o011, pe.
C. VY. lukaesa. Caukt-Ilerepbypr, 2022. C. 5-8.

% Kepumos JI. A. 3akoHOzaTenbHas TeXHUKA: yuebHOe mocodue. M., 2022. C. 56.

4 ynxuna E. M. TexHONOTHs TIe1aroruueckoi oIepKK1 1 METO/Ibl IEPEBOCTIUTAHMUS OJPOCTKOB B
LIEHTPE BPEMEHHOTO COJIep>KaHMsI HECOBEPILIEHHOIETHUX MpaBOHapyuTenei // JlocTuxenns HayKu 1
obpazoBanus. 2016. C. 42.
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Kpome Toro, yrojioBHoe Haka3aHue HE MOXKET 3aMEHUTh MEp MCUXOJIOTHYECKOTO
U MEJaroruuecKoro BO3ACUCTBUS HA MPECTYIMHUKOB, BEJb OHO 3a4acTyIO JIMIIb yCTpa-
II1aeT YeJIoBeKa, yrueraer. iMeHHo moromy, 4to 06€ Mepbl BO3ACHCTBUS HEOOXOAUMBI
Ha 3aKOHOAATEIbHOM YPOBHE, YUCHBIX MpeIaraioT 3a(puKCUpoBaTh B YTOJOBHOM 3a-
KOHE eI11le OJIHY 11eJIb IPUMEHEHNS HaKa3aHUIl B OTHOILIEHUH HECOBEPILIEHHOJIETHUX I1e-
peocruranue’. CyIecTBYeT U IPOTHBOIIOI0KHOE MHEHHE, COTTIACHO KOTOPOMY TIEpe-
BOCIIUTAHHE HE SIBJIAETCA HEOOXOAUMOM JJIs1 3aKPEIUIEHUS LENbIO, BEb OHO HAITPABIICHO
Ha OoJiee o01ee BO3/ICCTBUE HA HECOBEPIICHHOJIETHETO, HA €0 COLIMAIBHOE U TICUXO-
JIOTUYECKOE OJIaronoIydue, 4eM Ha NPOQUIAKTUKY COBEPIIEHUS IPECTYILICHUIA?,

BceBo3MOXxHBIE TOAXO0/IBI M Cy1€0HYIO IPAKTUKY U3y4yaeT I0BEHAJIbHAs FOCTULIUA,
CYTBIO KOTOpPOM SIBJISIETCSI paCCMOTPEHUE «BOMPOCOB KPUMHUHAIN3ALMH MOJIOIEKHON
Cpelbl, pa3pylIeHUs UHCTUTYTa CEMbH, MOJIEPHU3ALUS CUCTEMBI B3aUMOAEHCTBYIO-
IIMX MHCTUTYTOB B c(epe 3alUTHI MPaB U HHTEPECOB JICTEH, HE OTBEYAIOIINX PEANIUIM
CETOHSIIHETO JTHS», a TaKKe «co3maHue d(pPEeKTUBHOr0O MeXaHHW3Ma 3aIlUThHI TPaB
HECOBEPIIEHHONETHUX» . [IpH 3TOM OHa CTPEMHTCS CO34aTh MAKCHMAIBHO MOIXO/Is-
1€ U COOTBETCTBYIOLIUE YCIOBUS JJIsl KAUECTBEHHOI'O U CIPABEIJIMBOTO OTIpPaBIIE-
HUS TIPaBOCYIUsl IO OTHOLIEHUIO K HECOBEPIIEHHOJIETHUM.

BaxxHo OTMETHTD, UTO M MO OTHOUICHHIO K COBEPIICHHOJIETHUM IPECTYyMHHKAM
IIPUMEHSIOTCS. MEPBI IO MEPEBOCIUTAHUIO. JTOMY OTBEAEHA CT. 9 YTOJIOBHO-UCIOJI-
HUTENbHOro Kojekca PO (manee — YUK), cpenctBa ucnpasieHus yKa3aHbl B YacTH 2
HOpMBI: «OCHOBHBIMU CpPEACTBAMM HCIPABICHUS OCYXIECHHBIX SIBIISIOTCSA: YCTaHOB-
JICHHBIN MOPSJIOK UCIIOJIHEHUS U OTOBIBaHUS HaKa3aHus (PEXXUM), BOCIUTATEIbHAs pa-
0o0Ta, OOIIECTBEHHO IOJIC3HBINA TPY/I, MOJTYyUYEeHHE 00Iero oopa3oBanus, nmpodeccuo-
HaJbHOE OOyYEeHHE M OOUIECTBEHHOE BO3JEHCTBHE». MOXKHO 3aMETUTh, YTO U C JIH-
[[aMH, JOCTUTIIUMH 18 JeT, mpoBOAATCS BOCMUTATENbHbBIE pa0OThl, HO UMEHHO HECO-
BEPIIICHHOJIETHUE B OOJBIIECH CTETEeHU MOABEPKEHBI MCHUXOJOTHYECKOMY BO3ICH-
CTBUIO, B€/Ib OHHU €I11€ HaXOASATCS Ha 3Tale CTAaHOBJICHUS CaMOCTOSITENIbHOM JIMUHOCTH,
Bce emie (pOopMHUPYIOT CBO€ MHEHHE M TPEACTaBICHUE 00 OKpYKaIOIIEM MHUDE.
DT0 MOKHO IPUBECTHU KaK apryMEHT, TOUeMY YUeHbIE CKIIOHSIOTCS K BBIICTICHUIO ATON
BAYKHOM OT/IEJILHOM LIEIN — Ha B3POCIIBIX JIFOIEH MPOCTO HE MOJIYYUTHCS OKa3aTh JOIK-
HOTO BO3JICHCTBUS, @ BOT HA HECOBEPIIIEHHOJIETHUX — C OOJIBIITUM IIAHCOM.

Ha nanHbIif ke MOMEHT, IPaBONPUMEHHUTENb CTAPAETCS YUECTh BCIO COBOKYITHOCTh
BJIMSIIOIIMX (PAKTOPOB U MOJAXOJUTH K KXJIOMY A€y U OOBHHAEMOMY MaKCHUMAaJIbHO

! Komuccapos B. C. BerynurenbHast ctaths // KaTeropus «1iejib» B yroJ0BHOM, YTOIOBHO UCTIONHH-
TEJIHHOM IIpaBe U KpuMHHOJIOTHU: MaTepuansl VI Poccuiickoro koHrpecca yroyioBHoro mpasa. M.,
2009. C. 34.

2 Txaue B. H. IIpoG1eMbl peanu3aruy yroioBHOH TOMMTHKH B OTHOIEHHH HECOBEPIIEHHOTETHHX:
aroped. auc. ... kaum. opul. Hayk: 12.00.08. Pocros-u//1., 2007. C. 20.

3Tabyes A. P. FOBeHabHAs FOCTHITNS: TEOPETUKO-TIPABOBOII acieKT // YTIpaBieHueckoe KOHCYIbTH-
poBanue. 2014. Ne 3. C. 40.
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UHAMBUAYAIbHO, U3yYasl 00CTOSTENIbCTBA — OTArYaoImue u cMsrqaromue. Ho B To e
BpEMS, 3TO CTAHOBUTCS ITUIFOCOM U MUHYCOM OJTHOBPEMEHHO, BE/lb HA3HaYEHUE HaKa3a-
HUS 3a4aCTYI0 3aTPYJHEHO MHOKECTBEHHOCTBIO CYIIIECTBYIOIIUX MOJX00B U MHEHUMN
Ha 3TOT CYET, JIeJaeT Cy1eOHYIO MPAKTUKY HEOAHOPOJHOM, T.K. «CYAbl HE UMEIOT JI0JIK-
HOM HOPMATUBHOM OCHOBBI JIs PEAILHOTO UCTIONHEHHUS TIPEANNCAHUI 3aKOHa» .,

B 3akiroueHre OTMETUM, YTO, YUMTHIBAs BCE MHEHUS U TOUKH 3PEHHUS], BCE JKE
CTOMT BBIJEIATH KaK OTJEIbHYIO LEJIb HAKA3aHUSI BOCIUTAHUE, COLUATTU3ALIMIO U pea-
OUUTAINIO HecoBepIeHHOJIETHET0. CIOKHBIM OCTaeTCsl MHTETPUPOBATh ATOT IMPO-
LIECC B CAMO HaKa3aHHE, CO3/1aTh 0Jaronoly4Hble sl 3TOr0 YCIOBHS, U, KDOME TOrO,
IPaBUIIBHO OTPA3UTh ’TO B HOPMATUBHBIX IPABOBBIX aKTaX, CO3AaTh FOCY/1apCTBEHHBIC
IPOrpaMMBbl U CUCTEMBI.

AKTYAJILHBIE BOITPOCHI
YT'OJIOBHOM OTBETCTBEHHOCTH 3A COBEPILIEHUE
NPECTYIUIEHU, HOCATAIOIIUX HA MOJIOBYIO CBOBOJY
A HEMMPUKOCHOBEHHOCTH HECOBEPIIEHHOJIETHUX

M.A. Kymac, cmyoenm
Braousocmoxckuti gpunuan
Poccutickout mamoosrcennou akaoemuu

Hayunbutii pykogooumes

Hlepouna E.M., kanouoam 10puouyecKux HayK, 00ueHm
Braousocmoxckuti gpunuan

Poccutickoti mamoowcennou akademuu

CornacHo Konctutynuu P@® kaxaoMy 4ellOBEKY U I'pPaKJaHUHY TapaHTUPYETCS
MpaBO Ha MOJOBYIO CBOOOIY U HEMPUKOCHOBEHHOCTh. B CBSI3M C pOCTOM KOJIMYECTBA
NPECTYIUICHUA NPOTUB MOJOBOW HENMPUKOCHOBEHHOCTH IpaxkiaH PD, He mocTurmumx
COBEPILIEHHOJIETHETO BO3pPACTa, TOCYJAPCTBO OCYIIECTBIISECT MOBBIIICHHBIA KOHTPOJIb
110 BOMIPOCAM, KacarolMXCsl OXpaHbl MPaB U CBOOOJ HECOBEPILICHHOJETHUX. Tak, Ko-
JIMYECTBO MPECTYIUIEHUN CEKCYaJIbHOTO XapakKTepa B OTHOLICHUU AeTen B Poccuum

! ®enorosa E. H. HasnaueHue yroloBHOIO HAaKa3aHUs HECOBEPLICHHONETHUM: TIOHATHE, 0COOEHHOCTH
3aKOHO/IATETIHHOM perfiaMeHTanuu // JIesTeIbHOCTh TIPaBOOXPAHUTENFHBIX OPTaHOB B COBPEMEHHBIX
ycnosusx. 2019. C. 100.
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BbIpociio ¢ 2010 roga Ha 44%. O6 stom coobmaer TACC co ccbuikoi Ha nanHblie [e-
HEpaIbHOM IPOKypaTyphl PO,

[IpecTymieHrne NpoTHB MOJIOBOM HENPUKOCHOBEHHOCTH HECOBEPIIEHHOJIETHUX —
AestHIe, KOTOPOE IOMUMO TOTO, YTO COJEPIKUT B ceOe 0OIIECTBEHHYIO OMTACHOCTh, BbI-
3bIBAET y CJIEIOBATENEH 3aTPYIHEHUS B PACCIEAOBAHNH H, B IIOCJEAYIOIIEM, B KBAJIH-
(uKaluy IPeCTyMHOIO JAESIHUS, BJIEUET 3a COOOH T0ITOBPEMEHHBIE IICUXOJIOTMUECKUE
MOCJIEACTBUS JIsl MTOTEPIIEBLIETO, MOCIE KOTOPBIX OH 3a4acTyl0 HE MOXKET 00pecTH
KOHTPOJIb HaJl COOCTBEHHOM U3HBIO. bosee Toro, CoBpeMEHHOE TOJIKOBAHUE OTIpEIE-
JICHHBIX HOPM YTOJIOBHOTO 3aKOHOAATEIhCTBA OCTABISIET 32 COOON MHOXKECTBO JIHC-
KYCCHOHHBIX BOIIPOCOB, TPEOYIOIINX HE3aMEeUIUTEIHHOTO PEIICHHs, BCE 3TO 00yCIaB-
JIMBAET aKTyaJbHOCTh BBIOPAHHOM TEMBI UCCIIEIOBAHHUS.

B nenom, nosoBbie NPECTYIIIEHNUS — YMBILUIEHHBIE IPECTYIUIEHUS, TOCITAIOIIHE
Ha M0JIOBYIO CBOOO/1Y U MOJIOBYIO HEMTPUKOCHOBEHHOCTh, KOTOPAs SIBJISIETCS OCHOBHOM
rapaHTHeN 1MoJI0BOI cBOOOIbI TMYHOCTH, BICKYIIHE 32 OO0 HapylIEHUE MCUXUYE-
CKOTO 37I0POBbs U (PU3MUECKOTIO Pa3BUTHUS MOTEPIIEBILETO JIHIIA.

B cooTBeTCTBUM € AEHCTBYIOIIMM 3aKOHOIaTEIBCTBOM, I10JI0BOE CHOLLIEHHUE C JIU-
1IOM, HE JIOCTUTIIMM HIECTHAALATUIETHETO BO3PACTa, BIEUET 32 COOO0I yrOJOBHYIO OT-
BETCTBEHHOCTb, JaXKE€ €CJIM TaKhe JEUCTBHs ObUIM COBEPIIEHBI C COTJIACUsl HECOBEP-
IIEHHOJIETHETO.

AHanu3upys yrojloBHOE 3aKOHOATEIbCTBO, CyICOHbIE TOJIKOBAHUS, a TAKXKE Cy-
NeOHYI0 IPAKTHUKY T10 JIeJIaM O HaCUJIbCTBEHHBIX NPECTYIUICHUSX B OTHOLIEHUH HECO-
BEpPUIEHHOJIETHUX, YueHble npasosenbl O.0. KpaBuenko, I'.B. Bepmmikas, a Takxke
P.C. XaMuyJIsmmH NpUXoIAT K MHEHUIO O TOM, YTO 3aKOHOAATEIBCTBO OTHENSIET I10-
JIOBOE CHOIIIEHHE C HECOBEPIIECHHOJIETHUM OT MOJIOBOT'O CHOIIEHHUS C UCTIOJIb30BAHUEM
0EeCIOMOIIIHOT'O COCTOSHHUS.

Cornacno 1. 5 mocranosnenus [Inenyma Bepxosroro Cyna P®?, nsHacunoBanue
C MCII0JIb30BaHUEM OECIIOMOIIHOTO COCTOSIHUS MOTEPHEBILIEro HEOOXOIUMO paccMaT-
pPHUBaTh B TEX CIIy4Yasx, KOrJa OTEPIIEBIINN HE MOT IPOTUBOCTOSITh BHHOBHOMY B CHITY
BO3pacTa U UHBIX OOCTOSITENLCTB, IPH 3TOM BUHOBHBIHN JI0OJKEH OCO3HABATh O€33alluT-
HOE€ COCTOSIHUE CBOEH >KepTBbI. Mcxo/1s1 U3 BhIllIECKa3aHHOTO, BOZHUKAET MpobJiemMa KBa-
mudukanuu npectymuienus no cr. 134 YK P®, nockonbKy 7151 cocTaBa NpecTyIeHus,
MPETyCMOTPEHHOTO JAHHOW CTaThei, TOUHOE 3HAHUE BO3PACTa KEPTBBI HE TpeOyeTCsl.

Cpenu npo0iemM mpaBONPUMEHEHHS U TOJIKOBAHUS HOPM YTOJIOBHOTO 3aKOHO/a-
TEJbCTBA, CBS3aHHBIX C MPECTYIUICHUSAMH MPOTUB IOJOBOM HEMPUKOCHOBEHHOCTH
HECOBEpUICHHOJETHUX, CJIEAyeT OOpaTUTh BHHMaHHE Ha HE KBaJU(PHUKALUIO

! HosocTu Poccun n mupa — BFM.RU. URL: https://www.bfm.ru/news/515614 =.

2 O cyne6HOI MpakTHKe 110 AeIaM O TPecTyIIeHHAX HPOTHB MOJI0BOI HEMPHUKOCHOBEHHOCTH U TO-
JIOBO# CcBOOOIBI TMYHOCTHU: TTocTaHoBieHue [neryma BepxoBaoro Cyna PO ot 04.12.2014 Nel6 //
bronnerens Bepxosroro Cyzna P®. 2015. Ne2.
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NPECTYIUIEHUH, CBA3aHHBIX C CUCTEMATHYECKUM COBEPUIEHUEM ITOJIOBBIX aKTOB, ACH-
CTBUU CEKCYyaJhbHOTO XapakKTepa HaJ MOTEPIICBIINM, KOTOPHIA HAXOIUTCS B OECTo-
MOIITHOM COCTOSIHUH, B CUJTy €r0 BO3pacTa, B Ka4e€CTBE €AMHOTO MPOI0IKAEMOTO Mpe-
CTYIUICHUS, TaK KaK JaHHas «IOCTOSHHOCTH» HEMPABOMEPHBIX JCHCTBUI SIBIsSETCS
MIPU3HAKOM TOBBIIIIEHHOW OOIECTBEHHOM OIMACHOCTH JIMIIA, COBEPITUBIIETO MPECTYTI-
JICHHUE.

Kpome Toro, nzyyas BCTymMBIIME B IEUCTBUS PUTOBOPHI, MOKHO CIETIATh BbI-
BOJl O TOM, 4TO KBanudukarus 1o ct. 134 YK P® B ciayyasx, korjia mojoBoe CHoIlle-
HUE U UHBIE JICUCTBUSI CEKCYaJbHOIO XapaKTepa ¢ HECOBEPIICHHOJETHUM COBEpIIa-
€TCSl CHCTEMAaTHYECKH, OBIBACT COBEPIICHHO pa3Ho. Tak, mo nemy 00 0THOM mpecTy-
JICHUW KaKJIBIH CITydail HAaCHJIbCTBEHHBIX CEKCYaTbHBIX TTOCITATEIHCTB KBATH(DHUITHPY-
€TCS CAMOCTOSITEIIBLHO, APYTOM — KaX bl AIIU30/1 pacCMaTPUBAIOT B KAUE€CTBE €IMHOTO
MIPOJIOJKAEMOT0 MPECTYIUICHUS U KBATU(GUIIUPYIOT MO OAHOU CTaThe. APTyMEHTUPYS
ATO TE€M, YTO JEHCTBUSA OOBUHIEMOTO CBUIETEIBCTBYIOT O HAJIMYUU €IMHOTO YMBICIIA
1 OBLITU COBEPILIECHBI B HEMPOIOJKUTEIBHBIN MEPUO]T BPEMEHHU.

Hanpumep, no ogHoMy yrojioBHomMy neiy IIpOMBINITIEHHOBCKANM PaliOHHBIN CY [T
KemepoBckoit 00s1acTi yCTaHOBUII, YTO JIMIIO COBEPIIMIIO HECKOIBKO aKTOB MOJIOBBIX
CHOIIICHUM C JIMIIOM, HE JOCTUTIIUM IIeCTHaauaTuieTHero Bo3pacta. Cya npuzHal
C. BUHOBHBIM B COBEPIIIEHUH OJTHOTO MPECTYIUICHHUS, TPEAYyCMOTpEeHHOTO 4. 1 cT. 134
VK P®!. B 1anHOM pelleHUH Cy1a O4EBUIHO, YTO HEOAHOKPATHOE KOJIUYECTBO II0JI0-
BBIX CHOIIIEHUI C HECOBEPIIEHHOJIETHUM JIMIIOM MPUPABHSIU K OJHOMY MIPECTYITHOMY
NESHHIO, KOTOPOE OXBATHIBAETCS paMKaMU €UHUYHOIO MPECTYILJICHHUS.

Crout Taxxke 00paTuTh BHUMAHUE Ha TO, YTO YTOJIOBHO-TIPABOBOE MPEIyIPEkKIe-
HUE CEKCYaJIbHBIX MOCATATEILCTB Ha HECOBEPIICHHOJIETHUX 3aKIIF0YAETCs B 3aKperie-
HUU 3aIlpeTa U CaHKIMH 3a UX coBeplieHue. Tak, 3a COBEpIICHNE U3HACUIIOBAHUS WU
HAaCUJIbCTBEHHBIX JIEUCTBUN CEKCYyalbHOTO XapakTepa B OTHOIICHUHU MOJAPOCTKOB, HE
JOCTUTTINX COBEPUICHHOJETHUS, U AETEH, HE TOCTUTIIUX YETHIPHAAATUIIETHETO BO3-
pacra’, MakCMMaJIbHOE HAaKa3aHWEe — JHIIEHUE CBOOOJBI, CPOK KOTOPOTO 3aBUCUT OT
BO3pacTa NOTEPHEBILIETO.

[Ipu nzyuennn npenenoB caHkuui, cT. 134 u 131 YK P®, MOKHO OTMETUTH, YTO
110 CPABHEHUIO C TIOJIOBBIM aKTOM, IPOTEKAIOIINM B HEECTECTBEHHOU (POopMeE ¢ JTUIIOM,
HE JIOCTUTIINM 16 JIeT, MOJI0BOE CHOIIIEHUE B €CTECTBEHHOU (hopMe C ITUM KE JIMIIOM
COJICPKUT B ce0€ MPEeUMYIECTBEHHO OOJIBITYI0 00IIECTBEHHYIO OMACHOCTh, U HECET
3a co0oit Oosee cTporoe HakazaHue. Ha Haiil B3ruisij1, TeKy1as mo3uiiys 3aKOHO1aTes
JIOBOJILHO TMPOTHUBOPEUYMBA, MOTOMY Kak (PU3WYECKOEe M TICHXUYECKOE COCTOSHUE

! KpaBuenxo O. O. AKTyanbHBIE BOPOCH YTOJNOBHOH OTBETCTBEHHOCTH 3a MPECTYIICHHS MPOTUB
MI0JIOBOI HEMTPUKOCHOBEHHOCTH HecoBepiueHHoeTHuX // E-Scio. 2021. Ne 9 (60). C. 489.

2 Beprmmmkas I'. B., TTonsxoa FO. A. Oco6eHHOCTH TIpeTyPekICHNs HACHIBCTBEHHBIX TIPECTYTIIe-
HUIl B OTHOIIEHUH HecoBepiieHHoneTHUX // Ckud. 2022. Nel (65). C. 163.
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MOTEPIIEBILIETO HE 3aBUCUT OT (POPMBI ITOJIOBOI0 aKTa, a CIOCOO COBEPIICHUS MPECTYT-
JICHUSI TPOTUB MOJIOBOM HEMPUKOCHOBEHHOCTH HECOBEPILICHHOJIETHETO JIUI[A HE SIBJIS-
€TCSl OCHOBHBIM TIOKa3aTeJeM MpH KBATU(PUKAINK MPECTYIUICHUS, TaK KaK MPU 3TOM
CTETEeHb OOIIECTBEHHOW OMMACHOCTH OCTA€TCA HEU3MEHHOIA.

Bonee Toro, nelicTByIOIINE CAHKINY, TpeayCcMOTpeHHbIE TaBoi 18 YK PO, yse-
JUYUIN HEOJHO3HAYHOCTh B OLICHKE TSYKECTH HACWIBCTBEHHBIX MpeCTyIUIeHui. Pac-
CMaTpuBasi CAaHKIIMIO B BHJIEC JUIIIEHUS CBOOOABI 1. «O» 4. 5 ¢T. 131 u 132 YK PO u
. «a» 4. 2 ¢T. 105 YK P® MOXHO NpUITH K BBIBOJIY O TOM, YTO COBEPIICHUE U3HACH-
JIOBaHUSI WA HACWJIbCTBEHHBIX JIEUCTBUN CEKCYaJIbHOTO XapakTepa B OTHOIICHUHU
ABYX U 00Jiee HECOBEPIIICHHOJIETHUX BIIEYET 00Jiee CTPOroe HaKa3zaHUe, a UMEHHO JIH-
IeHre CBOOOABI Ha CPOK OT 15 10 20 jeT, yeM yOMICTBO yKa3aHHBIX MIOTEPIEBINNX,
HAKa3aHHUE 32 KOTOPOE Ha3HA4YaeTcst Ha Cpok oT 8 1o 20 Jer.

be3ycnoBHO, ceKCyabHOE MPECTYIUICHUE B OTHOLICHHUH JIUL, HE TOCTUTIIUX CO-
BEPIICHHOJIETUSI JODKHO OBITH CTPOr0 HAKa3yeMo, YUMTHIBAs MOBBIIIEHHYIO OOIIe-
CTBEHHYIO OINACHOCTh JAHHOTO JESHUS U HEOJNAronpusiTHbIC MOCIEICTBUS, KOTOPHIC
OHO HeceT B nociienytomnieM. Ho He ctout 3a0b1BaTh 00 yOUIICTBE, HaKa3aHUE 3a KOTO-
poe, 0 MOEMY MHEHHIO, JIOJKHO ObITh HE MEHEE CTPOrUM. ITO HEOOXOUMO JIJIsl UC-
MOJIHEHUS B TIOJTHOW Mepe MPHUHIIHIA CIPaBETMBOCTH, 3aKPEIJICHHOTO B CT. 6 YK PO,
Y COXPAHEHUS CUCTEMbI OLIEHKH CTETEHU OOIECTBEHHON OMAaCHOCTH MPECTYTUICHMUS.

[TogBoas UTOr CKa3aHHOMY, MOKHO CJI€JIaTh BBIBOJ O TOM, HA COBPEMEHHOM
ATalle pa3BUTHS KAK YrOJIOBHOTO 3aKOHOAATENbCTBA PD, Tak ¥ rocyJapcTBa B LIETIOM,
HOPMBI, 3al[MIIAIOIINE HECOBEPIICHHOJIETHUX OT MOJIOBBIX MPECTYIUICHUH, XapaKTe-
PU3YIOTCSI HAJIMYUMEM MpoOJIeM U HeMOpaOOTOK MpH KBATM(HUKAIIMK U Ha3HAYCHHUH
HaKa3aHWs 3a MPECTYIUICHHUS TPOTUB MOJIOBOM HEMPUKOCHOBEHHOCTH HECOBEPIIIEHHO-
netHux. [IpecTymienus, nocararmye Ha MoJOBYH0 CBOOOYy U HEMPUKOCHOBEHHOCTh
HECOBEPILICHHOJIETHUX, MOJIPA3ACIIIOTCS Ha HECKOJIBKO KaTeropui, Kaxxaas U3 KOTo-
PBIX TOJIHA XapAaKTEPHBIMU MPU3HAKAMU, YTO B JaJbHEHIIEM MOPOKIAAET MPOTUBOPE-
YUBbIE CyAE€OHBIC MPEIEACHTHI, BBI3BIBACT 3aTPYAHCHHS B pPa3rpaHUUYEHUU HOPM,
MPElyCMOTPEHHBIX YTOJOBHBIM KojiekcoM PD B ri. 18. [l uckItoYeHUs pa3HOUTE-
HUW TIpU KBaJTU(UKAIIMKY CEKCYaIbHBIX MPECTYIUICHUM, TOTEPIIEBIIUMU KOTOPBIX SIB-
JSIOTCS IMLA, HE JOCTUIIIME BO3pacTa COBEPIICHHOJETHS, 3aKOHOAATENI0 HE00XO-
JUMO YCOBEPILIEHCTBOBATh 3aKOHOAATENIBCTBO B JAHHOM cdepe.

! Ckpumnuenxo H.1O. Ycunenue yronosHOi penpeccun 3a KpUMUHAIbHBIE MOCATATENbLCTBA HA HECO-
BEPIICHHOJIETHUX: OYEPETHOMN IIar B pean3alii CTPATETHH WK HPPAIlHOHAIbHAS HOPMATHBHAS aK-
tuBHOCTH? // Lex Russica. 2022. Ne10 (191). C. 108.
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BOIPOCHI YT'OJIOBHO-TIPABOBOU OLIEHKHU
IHCUXUYECKOI'O U PUZNYECKOI'O HACHUJINA

/1.A. Hepemuna, cmyoenm
Jlanvnesocmounblil opuduyeckuti uHcmumym (gunuan)
Yuueepcumema npoxypamypur Poccuiickou ®edepayuu

Hayunwtit pykosooumeinn

Aumonoea E.IO., 00kmop wpuouueckux Hayk, npogeccop
Jlanvnesocmounsiii opuduyeckull uHcmumym (Quaua)
Yuusepcumema npoxypamypwot Poccutickou @edepayuu

HecmoTps Ha TO, YTO MHCTUTYT HACUIIUSL HAXOJUT CBOE OTPAXKEHUE B PSIJIE CTATEN
O6meit u Ocobennoit yacteii YK P®D, B HEM OTCYyTCTBYET OIpe/elieHUe MOHSATHUS
«HACHIIME», HE 3aKPEIUICHBI U €r0 (hOPMBI. DTO MPUBOIUT K HEOJTHOZHAYHOMY U TIPO-
TUBOPEUHMBOMY TOJIKOBAHUIO 3TOM KaTETOPUH, HEPEJKO HAPYILIAIOIIEMY TaKUE OCHOBO-
roJjiararonye MPUHIMIIBI YTOJIOBHOIO IIpaBa Kak CIpPaBelJIMBOCTh, 3aKOHHOCTh U JIp.,
OTPE/ICJICHHBIM Mpo0sieMaM KBalu(UKALMK ICSTHUN U KaK CJIEACTBUE OIIMOKAM MpU
Ha3HAYEHUHU YTOJIOBHOT'O HaKa3aHUS.

VYyuThiBasi, 4TO HACWJIUE PACCMATPUBAETCS HE TOJHKO B paMKaX KOHKPETHBIX CO-
CTaBOB MPECTYIUICHUI IPOTUB JIMYHOCTH, COOCTBEHHOCTH, OOIIECTBEHHOM O€30MacHO-
CTH U JIp., HO Y TIPU aHAJU3€ ABYOOBEKTHBIX MPECTYIICHUN, TeEMa UCCIICIOBAHUS TIPH-
oOpeTaeT 0co0yI0 aKTyaJIbHOCTb.

OTMeTHM, 4TO 3aKOHOAATENh MPU KOHCTPYHPOBAHUU COCTABOB MPECTYIJICHUN
UCIIONB3YET cienytoue (OpMyJIUPOBKU: «HACUIIME» U «yIrpo3a MPUMEHEHUs HACH-
Tusy. AHaIU3 JAHHBIX KaTErOpuil MO3BOJISIET 3aKJIIOYUTh, YTO B 3aKOHE pEuUb WJET
0 AByX (hopMax HaCHIUA: (PU3UIECKOM U TICUXOJIOoTHYecKoit. Yaiie Bcero Ae(puHUIIUIO
«HACHJIME» aCCOIMHUPYIOT UMEHHO C (pU3NUECKOr (HOPMOIi €To MPOSBICHUS.

Kax u3BecTHO, (hm3nueckoe HacUime — 3TO HEMOCPEACTBEHHOE BO3ICHCTBUE HA
TeJ0 (OPraHu3M ) YeJIOBEKa My TeM HapyIIeHUs ero PU3HOJOTUUECKUX (PYHKIIMM U aHa-
TOMHMYECKOH LIEJIOCTHOCTY OPTAHOB ¥ TKAHEHZ, KOTOPOE MOKET OBITH BHIPAYKEHO B BUJIE
M0OO0EB, UCTSI3aHUM U WHBIX JEHUCTBUSX, TPUUUHSIOMINX BPEd 3I0POBBI0 PA3TUYHOM
CTEICHM TSDKECTH WM cMepTh. Yaile Bcero pu3nueckoe HaCUINEe MPUMEHSETCS IS

! 1le6oes A. I1. dusndeckoe HacHINe KaK NPU3HAK TPECTYILIEHHS: TEOPETHUECKH 1 PABOPETyITH-
PYIOLIMI acreKThl / YTOM0BHAsA MOJIUTHUKA M KyJbTypa MPOTUBOJACHCTBUS MPECTYIHOCTH: MaTepH-
anpl MexayHapoIHOW HaydHO-TIpakThyeckor koHpepenuuu, Kpacnomap, 30 centsadps 2016 . /
Kpacnonapckuit yausepcurer MB/] Poccun. T. 2. Kpacronap, 2016. C. 350.

2 TIpectymnenns npotus muaoctd / M. M. Antonos, E. 10. Arronosa, M. C. Cemuxuna [u zp.]
Xabaposck: [lanpHeBoCcTOUHBIN topuanueckuii unctutytr MBJI PO, 2015. C. 7.
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NOJABJIEHUS BOJM JHIA. B TO k€ BpeMsi MpaBOIIPUMEHUTENbHAS MPAKTUKA MOKA3bI-
BaeT, uyTo (hM3MUECKOE HACUJIME HE BCETJa COBEPIIAeTCs C 3TOM 1enbiol. B moarsep-
KJAEHHE ITOrO0 MOKHO ITPUBECTH MIPUMEP, KOT'1a PU3NYECKOMY HACUIIUIO ITOBEPTaeTCs
JMI0, 3aBEIOMO HaxoZslIeecs Uisi BUHOBHOTO B OECIIOMOIIIHOM COCTOSTHUM (1. «B»
4.2 cT. 112 YK PD).

["'oBOpst 0 MPaBOBOM peryJIMPOBAaHUU OTBETCTBEHHOCTH 3a (PU3NYECKOE HACUIIHE,
CTOMT CKa3aTh O JEKPUMHUHAIU3AINKA ceMEHHbIX mo0oeB. [Ipenpinymias pegakuus cT.
116 YK P® npenycmaTpuBaia OTBETCTBEHHOCTh 32 HaHECEHHE TT000EB OJM3KUM JIU-
nam. Ognaxo B 2017 rogy BeTymun B cuity DeepaibHblil 3aKOH?, BHECIIUH CyIIe-
CTBEHHBIE KOppeKTUBHI: U3 CT. 116 YK P® Gbuta uckmodena GopmMyInpoBKa «B OTHO-
HIEHUU OJIM3KUX JIUID. 3aKOHOJATENb [TEPEBEN JAHHOE JESTHUE U3 pa3psia IpecTyIuie-
HUs, KOTOPOE, [0 €r0 MHEHHUIO, HE 00J1a/1aeT OOJIBIION CTENEHbIO OTACHOCTH, B Pa3psij
aJIMMHHUCTPATUBHOI'O MPaBOHAPYILIEHUS, TEM CAMbIM YPOBHSB OJIU3KUX M MOCTOPOH-
HUX JIULL.

B 10 xe Bpems moOou, coBepilieHHbIE B OOIIECTBEHHOM MECTE, XOTs U, Ka3aJl0Ch
Obl, 00janaroT OOJIBIIEH CTENEHbIO ONACHOCTH, XapaKTePU3YIOTCS, KaK MPaBUIIO,
MEHbIIIEN JIATEHTHOCTBI0. boiiee Toro, skepTBa, HE HAXOAAIAsACA B OJU3KUX OTHOUIE-
HUSAX C IPECTYITHUKOM, C OOJIbLIEH A0JIEH BEPOSITHOCTA HE UMEET HAMEPEHUs Ha MTPH-
MupeHue. Henb3st He yOMsIHYTh U O JIMIAX, HAXOASIIUXCSA B OECIIOMOIIHOM COCTOSI-
HuU. Takue JuIa noABEpraroTcs akTaM HaCUJIUs CO CTOPOHBI IIOCTOPOHHUX JIUI] CPAB-
HUTEJIBHO PEeXe, HEXKENIU CO CTOPOHBI OJIM3KUX JIFO/IEH.

AHanu3upys BbIIIECKa3aHHOE MOXKHO CZEJIaTh BBIBOJ O TOM, YTO IOOOU B CEMbE
o0sazatoT O0JIbILIEH CTENEHBIO OMTACHOCTH U MIOATOMY MEPEBOJI UX B KATETOPHUIO aIMU-
HHCTPATMBHOTO MpaBOHapyIeHus, o Muenuio W.P. Illuxyna, npexaeBpeMeHHO",

bosee TOro, MHOruMH y4eHbIMU CIIPABEIMBO MTOAMEYEHO, YTO OTCYTCTBUE OT-
BETCTBEHHOCTHU 32 COBEPLICHUE HACUIIbCTBEHHBIX JIEIHUNA YCUIIMBAET 4YyBCTBO O€3HA-
Ka3aHHOCTH, TEM CaMbIM MPOBOLUPYS HOBBIE AKTHI JOMALIHETO HACKIIHS®,

CTOpOHHUMKHM JEKPUMHHAIN3ALNUN TOOOEB, B CBOIO OYEpE/b, YTBEPHKAAIOT, UYTO
pasiesieHne HACUIIMS Ha CEMENHOE ¥ BHELIHEE HAPYINAJIO IIPUHIMII CIIPABETMBOCTH®,
OpnHako C TakOW TOYKOM 3PEHMS TSHKENIO COIVIACUTBCS, MOCKOJBKY aKThl HACWIIMS CO
CTOPOHBI ONM3KHUX JIOAEH MMEIOT OOJiblIee pa3pylIarolee ACUCTBUE HJIS MCUXUKU
x&epTBbl. OOYCIOBIEHO 3TO TE€M, YTO MOTEPHEBLIMI Yalle BCEro HaXOAUTCS B

! IleGoes A. II. Vxkas. cou. C. 351.

2 O BHeceHNM W3MEHEHHMs B cTaThio 116 Yronosroro kojekca Poccuiickoit ®eneparmn: penep. 3a-
koH oT 07.02.2017 Ne 8-®3 // CIIC KoncynwsranTl [toC.

% Te6oes A. I1. Yka3. cou. C. 50.

4 CeMpsi: MeXIy HACHIMEM M TOIEPAHTHOCTHIO: MoHorpadus / mox pex. M. A. JIuToBckas,
O. B. Ilabyposa. Exatepunoypr., 2005. C. 3-6.

® Mapteinenko H. 3., Mapteiaenko D. B. UacTudnas JeKpUMUHATH3ANMS TT060EB U €€ BIMSHHE Ha
npodunaktuky Hacunus // Poccuiickwmii cinenoBatens. 2018. Ne 5. C. 60—63.
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3aBHCHMOM II0JI0KEHMHU OT IPECTYIHUKA. DTO, B CBOIO 0YEpPEb, IPUBOIUT K TOMY,
YTO JOMAIIHee, CEMEHHO-0bITOBOEC HACWIKE (B OTJIMYME OT BHECEMEHHOIO HACHIIHA,
KOTOpPOE€, KaK MPaBHUIIO, 3aKJII0YAETCS B OJHOKPATHOM 3MHU30/€) MPUOOPETAET CUCTE-
MaTHYECKH (POIOHTMPOBAaHHBII ) XapakTep. Hepeako 00 3TOM CTAaHOBUTCS U3BECTHO
MOCJIe MPUYMHEHUS CMEPTHU JIMOO CO CTOPOHBI JIHII, AOMYCKAIOUINX HacuiIne (HaIrpH-
mep, o AaHHbiM BO3 110 38% yOUICTB JKEHIIMH B MUPE COBEPIIACTCS UX UHTUMHBIMU
IapTHEPAMH MY’KCKOTO 110J1a), TaK M KEPTB TAKOTO HACUIIMSZ,

Ocraetcst He pelIeHHBIM U TOT BOIIPOC, KOT'O MOKHO OTHOCHUTH K OJIM3KOMY KPYTY
muil. CemeitHbiii kogeke PO oTHOCUT K OJIM3KUM JIIOJISIM CYNPYTOB, poauTeneit (ychl-
HOBUTEJNCH), eTelt (YChIHOBJICHHBIX ), OpaTheB, CECTep, a TakKe ASAYIIEK U 0a0yIIeK.
Opnako B cyae0HOM MpPaKTUKE M3BECTHBI CIIy4au, KOTJa HACHINE MPUMEHSIOCH CO
CTOPOHBI OBIBILIETO CYTNPYTa (CYNPYTy) UK COXKUTENS. B CBA3M ¢ 3TUM KOppEKTHEE, Ha
HaIll B3IJIs11, ONUpPaThesl Ha POPMYIIMPOBKY, JaHHYIO B octaHoBieHUU [lnenyma Bep-
xoBHOro Cynga P® ot 27.01.1999 Ne 13, a mMeHHO: K OJM3KUM JIOASM OTHOCSTCS
«J1M1a, )KU3Hb, 3J0POBBE U 0JIAronoIyyre KOTOPhIX 3aBEIOMO JUIsi BAHOBHOTO JIOPOTH
IIOTEPIIEBIIEMY B CHJIY CJIOKHUBIIUXCS JTUYHBIX OTHOLICHUID.

OTMETUM U TO, UTO YTOJIOBHOE 3aKOHOJATENBCTBO MPEyCMAaTPUBAET B KAUYECTBE
OTSITYAIOIEro HaKa3aHUsl OOCTOSITENIbCTBA COBEPIICHUS TPECTYIJIEHUSI B OTHOILIEHUN
JUIA, HAXOMASIIErocs B 3aBHCHMOCTH OT BHHOBHOIO, B TOM YHCJI€ POJCTBEHHOM.
B ywacTHOCTH, peOE€HOK HAXOAUTCS B 3aBUCUMOM COCTOSIHUU OT POJAUTENEH B 3MOIMO-
HAJILHOM, SKOHOMHYECKOM U UHBIX acmeKTax”,

IlepeiinemM K pacCCMOTPEHUIO IICUXOJIOTMYECKOTO HACHIIMA. B yroJoBHOM 3aKoHE
OTCYTCTBYET OIPEACICHUE U MCUXOJIOTUYECKOTO HACWIIMS. Y UYEHBIE ONPEIEISAIOT €ro
yepe3 BBICKA3bIBAHUE YIrpo3 MPUMEHEHUsI (PU3NYECKOro, ¢ TOM YHCIE CEKCYyalbHOIO
HACUJIUSl UJIM COBEPUIEHUM MHBIX JACUCTBUH, MPUUMHSIOIUX ICUXUYECKUN Bpe TUY-
HOCTH U (WJIM) TOJABIIAIOMMX €€ BoJt0. O0s3aTeIbHBIMUA TPU3HAKAMU YIPO3bl SIBJIS-
€TCS €€ HAIMYHOCTD U PEATHHOCTE .

! Kpyruxuna I1. B. [{ekpuMuHanu3anus JOMAIIHEro HACHINA: TPU rofa ciycTs // 3akon. 2019,
Ne 12. C. 113.

2 Auronosa E. FO. OTBeTCTBEHHOCTB 3a JIOMAITHEE CeKCYaTbHOE HACHITHE TI0 POCCHICKOMY yTOJIOB-
HOMY 3aKOHOJATEbCTBY // AKTyalbHble MPOOIEMbl HAYKU U NMPAKTHUKU: COOPHUK HAYYHBIX TPYAOB
[0 UTOTaM Hay4YHO-TIPEJCTABUTEILCKUX MepornpusTuii, Xabaposck. Boem. 5. Xabaposck, 2020.
C. 471-478.

% O cynebHoit pakTHKe MO Aenmam 06 yomiictee (cT. 105 YK P®): mocranoBnenne ITnenyma Bep-
xoBHOTro Cyzna PO ot 27.01.1999 Ne 1 (pen. ot 3.03.2015) // CIIC KoncyasrantlLitoc.

* Apremenxo H. B., IllumGapesa H. T'. JleTn — skepTBBI ceMeifHOTO HACHIINS: OTBETCTBEHHOCTH 32
«poauTtenbckue» npecrymiienus / Poceuiickas roctunms. 2020. Ne 12. C. 48.

® Vromnosroe mpaBo Poccmiickoit ®enepamym. OcoGennas uyacts / JI. B. MHoramosa-Xerai,
E. IO. AutonoBa, A. I'. be3BepxoB [u np.]. 3-e u3z., nepepad. u gon. Mocksa, 2021. C. 45.
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[Icuxonornyeckoe HaCWJIME HAXOJIUT OTPAKEHUE B CIEAYIOLIMX 3aKOHONATEIIbHBIX
(hOpMYITHPOBKaX: «IITAHTAX», «yTpo3a MPUMEHEHHUS HACKITHS, «IIPUHYKICHHEN . B CBsI3H
C 3TUM, B JIOKTPUHE YTOJIOBHOTO TMpaBa BbIpaboTaiach TOYKa 3pEHUs], COTJIACHO KOTOPOil
TMICUXOJIOTHYECKOE HACHJIME OTPAXKAETCs B KATETOPUSX IIPECIECIOBAHUEY; «yrpo3a (pu3u-
YECKUM HACWIINEM»; «yTPO3a MOBPEXKACHUS WM YHUUTOKEHUS UMYILECTBA UITH €TO MPO-
TUBOIIPABHOE OOPALIICHUEY; CILIAHTAX, T.€. JEMOHCTpPAIU HAMEPEHUS O pasrilalllecHUH Ka-
KHE-TMO0 CBE/ICHHS, TOPOYAIIME YeCTh U JOCTOMHCTBO JIMYHOCTH MITH €0 OJIM3KHIX?.

VYT0JI0BHBIM 3aKOHOM HE PErJIaMEHTHUPOBAHBI CITIOCOOBI TPUMEHEHUS TICUXO0JIOTU-
yeckoro Hacuius. OJHAKO yTOJIOBHO HaKa3yeMbIMHU OYIyT TOJIBKO TAaKUE ESHHUS, KO-
TOpBIE COJEPkKAT NPU3HAKU MPECTYIUIEHUS, peIycMOTpeHHBIE CT. 14 YK P®: npotu-
BOIIPABHOCTH U OOIIIECTBEHHYIO OMACHOCTb.

OO61uiecTBeHHas! OMACHOCTD MCUXOJIOTMUECKOTO HACHIIUS 3aKIIF0YAETCSl HE TOJIBKO
B IIPOM3HECEHUU YTPpO3 MPUUYMHEHUS Bpeaa B OyaylieM, HO U HEMEJICHHO, B CIydae
MMACCUBHOTO WJIM AKTUBHOT'O NTOBEICHUS KEPTBBI.

[IpoTHBONIPABHOCTH TCUXOJOTMYECKOTO HACUIIUA TMPOSABISECTCS YEpEe3 BO3IEH-
CTBUE BUHOBHOI'0O Ha IICUXUYECKOE COCTOSIHUE MOTEPIEBILIETO B BHINOJIHBIX HHTEPECAX
ISl IPECTYTTHUKA.

OpnHoiil u3 GopM NCUXOJOTUYECKOTO HACWIINA SIBIISIETCA MpecieoBaHue (cTai-
kuHT). HecMoTpst Ha pacnpoCTpaHEHHOCTh JAHHOTO siBJIeHUs B Poccuu, oTMeuaercs
OTCYTCTBHUE JOJDKHOTO BHUMAHHMS K HEMY CO CTOPOHBI 3aKOHOatelst®. TpaauuuoHHO
CTAJIKUHT OMPENIEIISIOT KaK MOBEICHUE JIUIA, BKIIFOYAIOIIEE MOBTOPHBIC (U3UUECKUE U
(W) TICUXOJIOTUYECKUE HECOTJIACOBAHHBIE BO3JICUCTBUS WU YTIPO3bl (MIPSIMbIE WM
KOCBEHHBIE, YCTHBIE WM TMCbMEHHBIE) B OTHOIIEHUN KOHKPETHOTO YEJIOBEKA, LIEIbIO
KOTOPBIX ABJISIETCA (POPMUPOBAHUE UYBCTBA CTPaxa y >KEPTBBL.

B poccuiickom 3aKOHOATENBCTBE B YACTH 3ALUTHI JUYHOCTH OT TICUXOJOTHYE-
CKOTO TPECIEIOBAHUS COAEPKATCS HOPMBI, PETYJIHPYIOIIME JUIIb OTACIbHBIE €O
NposiBJIEHUs. B 4aCTHOCTH, yroJIOBHass OTBETCTBEHHOCTh HACTYIIAET 3a TaKUE ITPOSIB-
JIEHUS YyIPO3 U HaBSI3UUBOTO MPECIEAOBAHUS, KOTOPBIE CONEPKAT IPU3HAKU COCTABOB
IpeCTyILUIEHUH, IpeaycMOTpeHHbIX cT. 119, 1281, 133, 137, 128 n 163 YK P®. B unsix
CIIyyasix COCTaB MPECTYMIEHU 00pa3yeT JUIIb pe3yJIbTaThl CTATIKUHTA.

Haps3zunBomy mpeciieioBaHUIO MOABEPTracTCs 3HAYMTENbHAs YacTh HACEJICHUS
Poccuiickoii ®enepanun®. B T0 5e BpeMs OHM HE MOT'YT IIOJYYHUTh JOJDKHOM TPaBOBOM
MOJIEPKKH, T.K. OTCYTCTBYIOT HEOOXOIMMbIE HOPMBI TTPaBa.

1 HaitirytoB M. M., luneka B.U., [leancenko M. B. Ilcuxuyeckoe Hacuiue B yroJOBHOM Ipase //
Bectauk Mockosckoro yausepcurera MBI Poccnn. 2019. Ne 3. C. 78.

2 Tam xe.

3 Knouenxo JI. H. Icuxudeckoe HacHIMe: BOMPOCH YTOJIOBHO-TIPABOBOI PEraMEHTAINK 1 KBaJTH-
¢bukanuu: quc. ... kaua. opul. Hayk: 12.00.08. Mocksa, 2019. C. 137.

* MscankoBa A. M., Ilykanosa E. I'. KpuMuranu3amus crankuara / BUKTHMOOTHS TIPeCTyITHOCTH.
Ne 3(9). 2016. C. 54.
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OTMeTuM, YTO B HACTOSIIIIEE BPEMS CTAJIKUHT CBSI3aH MPEXKIE BCEro C Mpeciieo-
BaHHEM CO CTOPOHBI MOJIOBBIX MapTHEPOB. Kak Moka3bIBalOT CHeHalbHbIE UCCIIET0-
BaHMS, OKOJIO 2/3 )KEHILMH, TOABEPIIIMXCS HABA3YMBOMY HPECIEI0BAHUIO, COOOIMIIN,
YTO CyOBEKTOM CTAJIKMHTA BBICTYTIAJ JINOO HBIHEUTHHM, JTMOO0 OBIBIINH MOJIOBOH MapT-
Hep. [loutu 25 % omnpoieHHBIX MOABEPIIIMCH MPECISTIOBAHUIO CO CTOPOHBI 3HAKOMBIX
mrone, a 13 % — He3HaKOMBIX'.

BwmecTe ¢ Tem pazButue nHGOPMAIIMOHHO-TEIEKOMMYHUKAIIMOHHBIX TEXHOJIOT Ul
OCIIOCOOCTBOBAJIO TTOSIBJICHUE HOBBIX BUIOB IIpeciieaoBaHui (KubepOyuiuHr, Kubep-
MOOGOMHT, TPOJIMHT U MHBIE (JOPMBI ICUXMYECKOT0, SMOLMOHANLHOr0 Hacuus )2, Cym-
HOCTb 3TUX JICSTHUM 3aKIII0YAETCs B COBEPIIICHUH MTPECIICIOBAHMS )KEPTBHI B IU(PpoBOM
(xubep-) MpOCTpaHCTBE U HEMPABOMEPHOM HCMOIb30BaHUH IUPPOBBIX U [ T-TexHoM0-
THI ¢ 1IeNTbI0 (POPMUPOBAHUS y HEE CTpaxa.

HMy1iecTBEHHBIE U MHBIE YIPO3bl — €lle 0J1Ha opMa MCUXO0IOrMUECKOro Hacu-
musi. Kak mokassiBaeT cratucTuka, OOJBIIMHCTBO NPECTYIVIEHUI B CTpaHE COBeplIa-
€TCsl IMEHHO MPOTUB COOCTBEHHOCTH. BmecTe ¢ TeMm, Hacuinue B HUX, KaK MpaBuio,
MIPOSIBJISIETCS] B CAMBIX TPUMUTUBHBIX (popMax.

HekoTopsie aesHus, 3aKI0YalONIecs B yrpo3ax YHUUTOKEHUS WM MTOBPEXKIe-
HUS IMYIIECTBA, CETOHS KPUMUHAIM3UPOBAHBL. B 4acCTHOCTH, IpH KOHCTPYHUPOBAHUU
COCTAaBOB NPECTYIUICHUM, NpeaycMOTpeHHbIX CcT. 133, 163 YK P®, 3akoHonaresnb
OTIpe/IeNsieT UMYIIECTBEHHBIE YIPO3bl KaK CII0CO0 COBEPIIEHMSI TPOTUBOIPABHOTIO JIe-
aHus. Bmecre ¢ Tem, camo 1o ce6e MoBpexIeHUE WM YHUUYTOXKEHUE UMYIIIECTBA KBa-
muunupyetcs no cr. 167 YK PO.

[Ipu 3TOM HMyIIECTBEHHbIE YTPO3bl MOCITAOT HE TOJHKO HAa OTHOLIEHMsS COO-
CTBEHHOCTH, HO ¥ Ha O€30MacCHOCTh YeJI0BEKa, & UMEHHO NICUXUYECKOE 310POBhE.

3aMeTuM, YTO 3a4acTylO0 MHBIE YTPO3bl (MOXMIINEHUS, U3HACUIOBAHUSA, PACIIPO-
CTpaHEHUs! CBEJICHUI M T.N.) HE MOTYT OBITh OIEHEHBI B Ka4eCTBE MPECTYIHBIX HE-
CMOTpS Ha TO, YTO TaK)Ke€ MPEJCTABISAIOT OOJIbIIYI0 0€30MaCHOCTD Il ICUXUYECKOTO
COCTOSIHUSL JINYHOCTH. YUUTHIBAS, YTO YTOJIOBHBIN 3aKOH OPUEHTUPOBAH HA 3AIHUTY
MpaB YeJIOBEKA, BBINICTICPEUYHCIICHHBIE YIPO3bl TAKKE JOJKHBI OBITH YTOJIOBHO HaKa-
3yEMBI.

Crnenytomiast ¢popma MCUXOJIOTHYECKOTO HACWIIMA — IIaHTaX. Ha 3akoHomaTens-
HOM ypOBHE TIOHATHE IIAHTa)Ka PACKPHIBACTCSI B COCTABE BEIMOTATEIbCTBA, @ UMEHHO:
[IAHTQX — 3TO Yrpo3a PaclpOCTPaHEHUs] CBEACHUH, CIIOCOOHBIC MPUYMHUTH CYyIIe-
CTBEHHBIN BpeJ IPaBaM M UHTEPECAM MOTEPIIEBLIEro uin ero ommskum®. Kak gopma

! Mscnukosa A. M., Ilykanosa E. I'. KpuMunanusanus cTankunra / BUKTUMONIOTUs HPECTYITHOCTH.
Ne 3(9). 2016. C. 141.

2 Auronosa E. 0. Hosble hopMBbI IPecTyIHOI AeATeNBHOCTH B YCIOBUAX MU(POBU3aIH // YUeHbIe
3aMmucKu ropuaudeckoro ¢akynprera. 2022, Ne 1. C. 18-23.

% Illapanos P. 1. TIpectynHoe Hacunue. Mockaa, 2009. C. 195.
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MICUXOJIOTUYECKOTO HACUJIUS IIAHTAX OKa3bIBAET AECTPYKTUBHOE BO3JCUCTBUE HA TICH-
XUKY K€PTBbI HE3aBUCUMO OT TOTO, COXPaHSLJI JIU OH BO3MOKHOCTh PYKOBOAUTH CBOUMU
nercTBUsAMHU (0€3AEHCTBUSIMU) UITH HeT!.

OO1IecTBeHHAs OIACHOCTH IIAaHTa)Ka 3aKJIFOYAeTCsS B TOM, YTO OH SIBJISETCS CIIO-
coOOM COBEPIIICHUS TPECTYIICHUS, KOTOPBI MOXET BBIPAKATHCSA KaK B MPUHYKIC-
HUM, TaK U B yrpo3e. B 4acTHOCTH, B COBPEMEHHOM YTOJIOBHOM 3aKOHOJIaTEIIbCTBE
IIAHTAX COJICPIKUTCS B KAUE€CTBE KOHCTPYKTUBHOTO IIpu3HakKa B 10 cocTaBax mpecTyI-
JeHui: m. «» 4. 2 cT. 1272, ct. 133, ct. 179, ct. 183, 4. 2 cT. 185, m. «B» u. 2 cT. 230",
cr. 2831, ct. 302, ct. 304, cT. 309 VK PO.

Takum 00pa3oM, 3aKOHOIATENh BBIACISCT (DUIUUCCKYIO W TICHXOJOTHUYECKYIO
dbopmbl Hacumus. [Ipu 3TOM B yroIOBHOM 3aKOHE MOYKHO BCTPETUTB KaK CaMOCTOSTEITh-
HbIE HOPMBI, PEIJIaMEHTUPYIOIIUE OTBETCTBEHHOCTh 32 (PU3MUECKOE M MICUXOJIOTUYe-
CKOE€ HacCuJIMe, TaK JBYOOBEKTHBIC COCTaBBl NMPECTYIICHUN, B KOTOPBIX pPa3IUYHBIC
(hopMBI HACHJIUS BBICTYIIAIOT B KA4eCTBE CIOCO0a COBEPIICHHUS OOIIECTBEHHO OITac-
HOTO JiessHUS. B IByOOBEKTHBIX COCTaBaX >KU3Hb, (DU3NUECKOE M TICUXUUYECKOE 370PO-
BbE, TEJIECHAs] HEMPUKOCHOBEHHOCTh BBICTYMNAIOT B KAUECTBE JOIMOJIHUTEIBHOTO WJIU
(hakyIbTaTUBHOTO OOBEKTOB MPECTYIUICHUI. YacTh OOIIECTBEHHO OMACHBIX JCSHUM,
CBSI3aHHBIX C HACUJIMEM (HaNpUMeEp, HaBsI3UYMBOE MPECIICIOBAHUE U JIP.), HE TOTYyUIIH
3aKOHOJIATEILHOM OIICHKH B KaueCTBE COCTaBa MpecTyIuieHus. J[aHHble 00CTOSATENb-
CTBa CBHUJCTEIBCTBYIOT O HEOOXOIMMOCTH COBEPIIICHCTBOBAHMS YTOJIOBHOTO 3aKOHA
B 00J1aCTH HACUJILCTBEHHBIX JICSTHUM.

! Teprens E. B. PasrpannueHne MOHATHIT «HACHIIHE» W «IIPUHYKICHHE» B YTOJIOBHOM Tipase // YTo-
noBHoe npaso. 2010. Ne 5. C. 18.
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BMEHAEMOCTDb U EE 3BHAYEHUE
B YI'OJIOBHOM IIPABE

M.C. Ilenowp, cmyoenm
Jlanvnesocmounwiil topuoudeckuli uncmumym (guauan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

Hayunwtii pyxosooumes

Anmonoesa E.IQ., 0oxkmop wopuouueckux nayx, npogheccop
Jlanvnesocmounulil opuoudeckull uHcmumym (Quauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

BMmeHsieMoCcTh — OUH M3 BaXXHEMIIUX MPU3HAKOB CYOBEKTa MPECTYIUICHUS.
B nokTprHe HayKH yroJIOBHOIO IIpaBa JOJIr0e BpeMs YYEHBIE 3a1aF0TCs BOIIPOCOM O TOM,
IIPABUIIBHO JIM CJIeJIal 3aKOHOIaTelb, BKIIFOUYMB B YTOJIOBHBIN Kojeke PD (nanee — YK)
MOHSTUE «HEBMEHSIEMOCThY WM HY>KHO ObUIO ONPEACTUTh MOHATHUE «BMEHSIEMOCTDY.

OTmeTnM, 4TO B HEKOTOPBIX CTPAHAX KaTEropusl «BMEHSEMOCThY» PACKPBIBACTCSA
B HOpMax Yr'OJIOBHOTO 3aKkoHa. Tak, B cT. 22 YK TypkMmeHucTaHa cka3aHo, 4TO «BMe-
HAEMBIM TPU3HAETCA JIMIO0, KOTOPOE BO BPEMS COBEPIICHHUS MPECTYIUIEHUS OCO3Ha-
BAJIO XapaKTep U 3HAYEHHME CBOMX JeHCTBHMI (Oe30eHCTBHSA) M PYKOBOIMIO MME»L,
B VK V¥36ekucrana roBoputcs, 4T0 «BMEHSIEMBIM SIBIIIETCA JIUIIO, KOTOPOE BO BpeMs
COBEpUICHMSI IPECTYIUICHUS CO3HABAJIO OOIIECTBEHHO ONACHBINA XapaKTep CBOETO JIes-
Hus U pykoBoguino um» (ct. 18)2, Cormacho ct. 22 YK MoIIoBbl «BMEHAEMOCTBIO
MPU3HAETCA NICUXMYECKOE COCTOSHUE JIMIA, KOTOPOE CIIOCOOHO OCO3HABATH BPEAHBIN
XapakTep CBOETO JAESHUS, a TAKKE BBIPAXKaTh CBOIO BOJIIO U PYKOBOAUTH CBOUMHM JEH-
CTBHAMI» .

TOJIKOBBIN CIIOBapb CONEPKUT CIEAYIOLIEE ONPEIEICHUE BMEHAEMOTO YEIOBEKA:
«ITo cBOEMY TICUXMYECKOMY COCTOSTHUIO CIIOCOOHBIN CO3HABATh 3HAYEHUE CBOUX JICH-
CTBMH U yIIPaBIATh UMU»”,

! Yronosnsiit komeke Pecniy6nuxu Typkmenucrana ot 12.06.1997 Ne 222-1 (¢ u3Mm. 1 JI01. 110 COCT.
Ha 13.11.2021) // UC «KKOHTUHEHT». URL: https://online.zakon.kz/Document/?doc_id=31295286
(mata obpamenus: 22.03.2023).

2 YronoBHsIit kozieke Pecrry6muiky Y36exucran (yTB. 3akoHoM PY ot 22.09.1994 Ne 2012-XI11) (¢ m3m. 1
gom. mo coct. Ha 27.03.2022) // UC «KOHTHUHEHT». URL: https://continent-online.com/
Document/?doc_id=30421110 (mara ooparenus: 22.03.2023).

% Yronoeuslit konekc Pecry6muku Momosa ot 18.04.2002 Ne 985-XV (¢ u3M. H JIOIL TIO COCT. Ha
02.02.2023) // UC «kKOHTHUHEHT». URL.: https://continent-online.com/Document/?doc_id=30394923
(mara obpamenust: 22.03.2023).

* Oxeros C. 1., IlIseoa H. 0. TonkoBslif coBaphk pycckoro a3bika: 80 000 c10B 1 hpazeonoru-
YECKUX BbIpakeHui. 4-e u3zz., Mocksa, 1997. C. 301.


https://online.zakon.kz/Document/?doc_id=31295286
https://continent-online.com/Document/?doc_id=30421110
https://continent-online.com/Document/?doc_id=30421110
https://continent-online.com/Document/?doc_id=30394923
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B Hayke yroioBHOro mpaBa MOHATHE «BMEHSEMOCTH» pacCMaTpUBAETCs depes
0OpaTHYIO EMy KATETOPUIO «HEBMEHAEMOCTb» 1, HECMOTPS Ha TO, 4TO BMEHSAEMOCTD HC-
TOPUYECKU U JIOTHYECKHU MPEAIIECTBYET HEBMEHAEMOCTH. FIMEHHO BMEHSIEMOCTh SIB-
JISETCS KIFOYEBBIM IOHATUEM YTOJIOBHOIO IIPaBa’Z, T.K. XapaKTepHU3yeT CBA3b IMIHOCTH
C MPECTYIUIEHUEM, a COOTBETCTBEHHO U C YrOJIOBHOW OTBETCTBEHHOCTHIO, U HaKaza-
HueM®,

N3 ct. 21 YK cnepyer, 4TO HEBMEHIEMOCTb ONPEEISIETCS Yepe3 COBOKYITHOCTD
IOpUINYECKOTO (TICUXOJIOTHYECKOT0) M MEIUIIMHCKOro (OMOJIOTMYEeCKOro) KpHUTe-
pues®. IOpumuueckuii KpUTEpUM XapaKTEpPU3yeTCs HAIMYMEM MHTEIUICKTYalIbHOIO
1 (WJIM) BOJICBOTO MOMEHTA, KOTOPbIE BBIPAXKEHBI B HECTIOCOOHOCTH JIUIIA BO BpEMs
COBEPIIICHUS TPECTYIUICHHUS OCO3HABaTh (DAKTUYCCKUN XapakTep M OOIIECTBEHHYIO
OTMaCHOCTb CBOUX JIEHCTBUI/0€31€MCTBUS U HECTOCOOHOCTU PYKOBOJAUTH UMH, & METH-
IUHCKWW KPUTEPUN — HAUTMYHUEM Yy JIUIA AIbTEPHATUBHO MTEPEYUCIEHHBIX B HOPME TICH-
XUYECKUX PACCTPOUCTB MO0 O0JIE3HEHHOTO COCTOSIHUS TICUXUKH.

HemanoBaxHbIM SIBIISIETCSI M TEMIOPAIIbHBIN KPUTEPHUII HEBMEHSIEMOCTH — B Ta-
KOM COCTOSIHMH JIMIIO JIOJKHO HAXOAMTHCS MMEHHO BO BPEMsI COBEPILIEHHUS OOIIIe-
CTBEHHO OMAaCHOTO JiestHus (Y JIMLI, CTPAIAOIIUX ICUXUYECKUMHU pacCTpOMCTBaMU, ObI-
BAIOT U NEPHUOJBI CTOMKMX PEMUCCHIA)°.

He cornmacumcsi ¢ MHEHHEM HEKOTOPBIX YUCHBIX, CYHUTAIOIINX, YTO HEBMEHSEMOCTh
M0JIpa3yMeBaeT pa3InuHbIe BUIbI O0JIE3HEHHBIX IICUXUYECKUX PACCTPONCTB JIUIA, KOTO-
phle MCKIIFOYAIOT HAKA3aHKE JIMIA 33 COBEPIICHHOE npecTymuieHne®. HeBMeHaeMoCThIO
HE MOJKET CKJIQ/IbIBATHCS TOJBKO U3 PA3JIMYHBIX BUAOB IICUXUYECKUX PACCTPOKCTB JIMIIA.
J1J1s1 ipy3HaHUS JTMIa HEBMEHSIEMBbIM HEOOXOIMMO HAJIMUUE OJJHOTO U3 MOMEHTOB MEJTHU-
IIUHCKOT'O KPUTEPHS U OJTHOTO U3 MOMEHTOB FOPUTUYECKOTO KPUTEPHSL.

B cBsi3u ¢ aTuMm, cornacumcs ¢ MEeHueM P.M. MuxeeBa, KOTOpbId OTMEYall, 4TO
HEBMEHSEMOCTh — 3TO TaAKOE COCTOSIHUE JIUIA, KOTOPOE HE MPOCTO XapaKTepU3yeT He-
CIIOCOOHOCTH OIIEHUTh COBEPIIEHHBIC JIEHCTBUA, @ KOTOPOE MOJHOCTHIO MCKIIOYAET
BHMHY B COIEIHHOM' . IMEHHO O3TOMY YTOJIOBHAS OTBETCTBEHHOCTH PACCMATPUBAETCS

! Yepropa I'. A. BMenseMocTh Kak 00s13aTeNIbHbII Mpu3Hak cyObekTa npectynienus // [IpaBo: ucto-
pusi, Teopusl, MpakTuka: c0. MmarepuanoB [X MexayHapoaHONH OYHO-3a0UHOM Hayd.-IIpaKkTU4. KOHQ.,
Mocksa, 20 ampens 2019 roga. Mocksa, 2019. C. 237-239.

2 Auronosa E. FO. Vros0oBHas OTBETCTBEHHOCTD: TIOHSTHE, BHIbI, OCHOBAHHE. Xabaposck, 2014. C. 43.
8 Muxees P. 1. OcHOBBI yueHHs 0 BMEHSEMOCTH U HeBMeHseMocTH. BrnaausocTok, 1980. C. 17.

4 Bexman O. A., I[Tumoruna 1O. I'. BMeHAeMOCTh Kak MpU3HAK CyOBEKTa MPECTYIIEHUS: HCTOPHYE-
ckuit ananus // I'ocynapcTBeHHas ciy»k6a u kaapsl. 2022. Ne 2. C. 151-153.

® Tlonmerit kype yronosroro mpasa: 8 10 1. T. IIl. YronoBHas oTBeTcTBeHHOCTH. IIpecTymienue /
E. IO. AnTtoHoBa, I'. A. Ecakos, U. 3. 3BewapoBckuii [u ap.]; mox pen. A. 1. Kopobeesa. CII6.: U3a-
BO «lOpuanyeckunii nentp — Axkagemus», 2021. C. 371.

® ITaBnos B. I'. Cy6next npecrymienns. CII6., 2001. C. 107.

" Muxees P. 1. TIpo6neMbl BMEHAEMOCTH 1 HEBMEHSEMOCTH B COBETCKOM YTOJIOBHOM TpaBe. Bramu-
BocTOK, 1983. C. 119.
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B COYETaHHMHU «BMEHSAEMOCT — BUHA — OTBETCTBEHHOCTE» .. B HEMeELKOM JOKTpHHE yTro-
JIOBHOTO TIpaBa Ja)e CUUTACTCS, YTO BMEHSIEMOCTD HE SIBJISICTCS IPU3HAKOM CYOBEKTA,
OTHOCSCH K BUHE?.

CrnenoBaresibHO, JIUIIO MPU3HAHHOE HEBMEHSIEMBIM HE TOIJIEKUT YTOJIOBHOM OT-
BETCTBEHHOCTH, HO K HEMY MOTYT NMPUMEHATHCS MPUHYAUTEIBHBIE MEPhl MEIUIIH-
CKOT'0 XapakTepa.

OTTanKkuBasCh OT PACCMOTPEHHOTO BBIIIE ONpe/eeHNUS HEBMEHAEMOCTH MOYKHO
BBIJICIUTh U KPUTEPUH BMEHAEMOCTH: 1) IOpUAMYECKHH (IICUXOJIOTMYECKHIT ), BKIFOYa-
IOIWNA WHTEJUICKTYaJIbHBIN (CTIOCOOHOCTH JIMIIa OCO3HABATh BO BPEMS COBEPIICHHS
npecTyrieHus (akTUYECKU XapakTep W OOIIECTBEHHYIO OMacHOCTh CBOMX JEH-
CTBUI/O€3/IEUCTBUSA), U BOJIEBOH (CIIOCOOHOCTH JIMIlAa PYKOBOJUTH CBOUMHM JEHCTBU-
sIMU/0e31eMICTBUEM) MOMEHTHI;, 2) MEIUIIMHCKUN (OMOJIOTHYECKHIT) — 00afaHue JIK-
IIOM B MOMEHT COBEPIIEHHs MTPECTYIUIEHHsT HOPMAJIBHOTO TICHXUYECKOTO 3/J0POBBS".
Bwmecrte ¢ Tem, BcTpedaroTcs ciiydad, KOrja HaJlnuue MCUXUUEeCKOTO PacCTPOICTBA HE
HCKJIIOYaeT BMEHAEMOCTH, 4TO caeayeT u3 cT. 22 YK PO. AHann3 JaHHOW HOPMBI MO-
Ka3bIBACT, YTO IMCUXMYECKOE PACCTPOMCTBO HE BCErJa CKa3bIBACTCS HAa MHTEIUICKTY-
aJIbHO-BOJICBBIX CIIOCOOHOCTSX JIMIA U TOT/IA JIMIIO MPU3HAETCS BMEHIEMBIM U TOJIe-
KUT YTOJIOBHOM OTBETCTBEHHOCTH.

BaxxHbIM sBJISIETCS M TO 0OCTOSITENILCTBO, YTO BMEHSIEMOCTh KaK MpaBoBas KaTe-
ropusi HEpa3pbIBHO JIOJKHA OBITH CBSI3aHA CO BPEMEHEM COBEPILICHUS MPECTYIUICHUS
¥ B 5TOM 3aKJII09AETCA TEMIIOPAIbHBII KPUTEPHIA 5TOTO COCTOSIHMS®,

BbIBOI 0 HEBMEHSEMOCTH JIMIIAa — 3TO IpeporatuBa cyaa. OJHAKO 3TH BBIBOIBI
OCHOBAHBI Ha 3aKJIIOUCHHUH CYJIeOHO-TICUXUATPUUSCKON SKCIIEPTHU3BI.

Bomnpoc 0 HE0OX0AMMOCTH 3aKOHOIATEIIPHOTO 3aKPEIUICHUS IMOHATHS «BMEHsIC-
MOCTBY» MPOAO0JKAET OCTABATHCS AUCKYCCUOHHBIM. OTHUM U3 OCHOBHBIX apTyMEHTOB
B I10JIb3Y €r0 3aKOHOJIATENIBHOTO ONPEAEIIEHUS SABIsETCA TO, uTO CT. 19 YK npenycmar-
pHBacT HEOOXOIUMBIC YCIIOBHS YTOJIOBHOW OTBETCTBEHHOCTH, B UUCIIC KOTOPBIX TaKOM
MpU3HaK Kak BMeHseMocTh. bosiee Toro FO.M. AnTtonsin u C.B. bopoaun, nosnaras, 4To
MTOHSATHE BMEHSIEMOCTH HEOOXO0IMMO 3aKPENUTh 3aKOHOIaTeIbHO, 000CHOBBIBAIOT ATO
TEM, YTO OTCYTCTBUE B JCHCTBYIOIIEM YTOJIOBHOM 3aKOHE ITOHSTHS U TPU3HAKOB BME-
HAEMOCTH CBUJIETEIBLCTBYET O €r0 HE3aBEPLUICHHOCTH» .

TakuM 00pa3oM, BMEHSIEMOCTb — 3TO TICUXMUYECKOE COCTOSTHUE JIUIa B MOMEHT CO-

BEPILICHUS TTPECTYIUICHHSI, IIPU KOTOPOM 3TO JIMIIO CIOCOOHO OCO3HABATh (DAKTUYECCKHIA

! Anronosa E. 10. Vkas. cou. C. 4.

2 Wamnacknit A. D. CoBpeMeHHOe HeMeIKoe yrooBHoe mpaso. Mockaa, 2004. C. 140.

% Yronosroe npaBo Poccuiickoit denepanuu. Ob6mas yacts: yueOnuk / JI. B. MnoramoBa-Xerai,
E. YO. Anronoga, T. B. Knenosa [u ap.]. 3-e uza., nepepad. u gon. Mocksa, 2020. C. 115.

* Tonnelit kypc yrosnosroro mpasa: B 10 T. T. II1. C. 339.

® AnromnsH 0. M., Bopomuu C. B. IlpecTymHoe ToBe/ieHIE ¥ ICHXOIOTHYECKHE aHOMANIMH. MOCKBa,
1998. C. 135.
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XapakTep U OOIIECTBEHHYIO OMACHOCTh CBOMX JEHCTBMIT/O€31eiiCTBUS U PYyKOBOIUTD
yMH. J[MarHOCTUPOBAHUE IICUXMYECKOTO PACCTPOMCTBA HE BCErJa CBHIETEILCTBYET
0 HEBMEHSEMOCTH JHta’.

[IpencTaBisieTcs, 9To, ONPEACINB MOHATHE «HEBMEHSAEMOCTH», 3aKOHONATEINb,
B IIEPBYIO OYepelb, MCXOAMI U3 TOTO, YTO IPH COBEPLICHUH OOIECTBEHHO OMACHOTO
JIesIHUS JIerdye M Npolle NPUMEHUTh KPUTEPHH HEBMEHSEMOCTH, KOT/a CYLIECTBYIOT
TI0JJ03PEHHUS O BMEHAEMOCTH JIMIA, YeM KKl Pa3 NPHMMEHSTh KPUTEPHH BMEHIEMO-
CTH KO BCEM JIMLIAM.

HOHATUE U IOPUINYECKASA ITPUPOJA OBCTOATEJIBCTB,
CMATYAIOIIUX U OTATYAIOLINX HAKA3ZAHUSA, UX MECTO
B CUCTEME OBLINX HAYAJI HASBHAYEHUSA HAKA3ZAHUA

A.C. /lopocues, E.A. Ilocpeonax, cmyoenmot
Jlanvresocmounwlil opuoudeckull uncmumym (gunuan)
Yuusepcumema npoxypamyput Poccuiickoii @edepayuu

Hayunwtii pyxosooumeis

Anmonoea E.IO., 0okmop wpuouveckux Hayk, npogeccop
Jlanvresocmounwiii opuoudeckuu uncmumym (gunuan)
Ynusepcumema npoxypamypol Poccuiickoii @edepayuu

Cornacao ct1. 60 YK P® 001mme Hauana Ha3HAUYE€HUS HaKa3aHUS BKIIOYAIOT B ce0st
BCE 00CTOSTEIHCTBA, B TOM YHCJIE OTATYAOIINE U CMATYAIONTNE HakazaHue. VX comeprka-
HUE 3aKT0YaeTcs B cineayromeM. C conuaabHON CTOPOHBI, OHU COIepKaT B ce0e Hanbo-
JIee YaCThIE CHTYAIlMH BCTPEUAIOIINECS B PEATHHOM JKU3HU U SIBIISTIOTCS B OOJIBIIIMHCTRE
CITy4aeB COBEPIICHUS MPECTYIUICHUH OOIIUMHM, a ¢ TIPAaBOBOW TOYKH 3PEHUS 3aKOHOJa-
TEJIb OTHOCHUT K HAM TOJILKO T€, KOTOPBIE CYIIIECTBEHHO BJIHSIFOT HA CTENIEHb OOIIECTBEH-
HOM OMACHOCTH COBEPIIEHHOTO MPECTYIUICHUS, IMYHOCTh BUHOBHOTO, & TAKXe Ha €ro
JCHCTBHS, KaK BO BpeMsI, TaK M ITOCJIC COBEPIIICHHUS OOIIIECTBEHHO OITACHOTO JICSHUSI.

Ha npoTtsbkeHnn 10Aroro BpeMEeHH! CYIIECTBYET Ipo0JieMa ¢ OTpe/ICIICHUEM TTPaBo-
BOUM TIPUPOJIBI OOCTOSATEIILCTB, OTATYAIONINX M CMATUYAIONIMX HAaKa3aHWE B YTOJOBHOM

! Monuerit kypc yronosnoro npasa: 8 10 T. T. 111. C. 342.
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npase. [lanHas mpoOseMa BBITEKAeT U3 TOTO, YTO JI0 CUX MOP OTCYTCTBYET X Jierallb-
HOE OIpeJieNieHue, KOTOPOe Obl MOJTHOCTHIO UCKIIIOYATIO BO3MOKHOCTh TUCKYCCUH Ha
JAHHYIO TEMY.

Tak, mo muenuto T.JI. CepreeBoii u M.W. baxkaHoBa, OTAr4aromme U cMsryaro-
e 00CTOATENLCTBA, OKA3bIBAIOT BIMSIHUE HA CTereHb BUHBIY. C JaHHBIM MHEHUEM
CJI0KHO COTJIaCUTCS, T.K. BUHA — 3TO BHYTPEHHEE MICUXNUECKOE OTHOILICHUE YETIOBEKA
K COBEpIIEHHOMY ITPECTYITHOMY JIESHHIO U €ro0 MoCIeACTBUAM?. PaccMaTprBaeMble 06-
CTOATENBCTBA, B CBOIO OYEPEb, HE OTHOCATCS K COCTaBY IMPECTYIUICHUSI U HE UMEIOT
HUKAKOW CBSI3M C €ro MpU3HAKaMu, TOTOMY U HE MOTYT OKa3bIBaTh BJIMSHUS HA YBEIU-
YeHHUE CTCTICHN BUHBI CYOBEKTa NPECTYIIIICHUS.

[To muenuto .M. Kaprena, posb OTSAr4arommx U CMAT4aroMx 0OCTOATEIbCTB
3aKJIFOYAETCS B XaPaKTEPUCTHKE OOIIECTBEHHOM OIaCHOCTH JiesHus®. JlaHHOE MHEHHUE
YaCTUYHO BEPHO, HO HE B MOJHON MEpe OXBATHIBACT MX 3HAUYCHHUE, T.K. OHU XapaKTe-
PHU3YIOT HE TOJIBKO OOIIIECTBEHHYIO OIACHOCTh JACSHMS, HO U Apyrue (pakTopbl, KOTO-
phI€ BIMSAIOT HA BUJ U pa3Mep HaKa3aHUs.

O.A. MscuaukoB u O./[. CHTKOBCKasl CYUUTAIOT, YTO UX HACTOSAIIECE HAUMEHOBAaHUH
B neiictBytomieM YK P® sBnsiercss HamOoJiee MOTHBIM, OMPEACISIIONIMM CYIIHOCTh
M3y4yaeMbIX OOCTOSITENLCTB. Jlpyrue ydeHble CUMTAIOT HEKOPPEKTHBIM OTHECEHUE
OTATYAIOIIUX U CMATYAIOIINX OOCTOATENHCTB TOJABKO K CHCTEME Ha3HAUCHMS HaKa3a-
HUS, T.K. OHU YaCTO MCIIOJB3YIOTCS U HA JPYTUX CTAUSIX pealu3aiuyd YroJ0BHOM OT-
BercTBeHHOCTH®. C TIpMBENEHHON MO3UIMEN CII0KHO COTTIACHThCA, OCKOJIBKY B HEM
HETPaBWJIHLHO IIOHUMAETCS JICKCUYECKOE 3HAUCHHE CIIOBA «OOCTOSITEIBCTBO», KOTOPOE
O3HayaeT SBJICHUS, COIMyTCTBYIOIICE KaKOMY-HUOYIb IPYTOMY SIBJICHUIO M C HUM CBSI-
3aHHOE®. AHanornunoe Muenue pasaenser I1.C. PomaiukuHa, 060CHOBBIBAs 3TO TEM,
YTO BCE MpeJiylaraeMble MOHATHS CY>Kal0T CMBICI U MIPSIMOE Ha3HAYEHUE dTUX 00CTOS-
TEbCTB, KOTJ]a HACTOSAIINE UX 0003HAUEHUE SABIIsieTCs Hanbosee SBHBIMS.

OO6paTuMcs K UCTOPHYECKOMY acCIeKTy JaHHOTO MHCTUTYTa. Bo BTOpO¥H moJo-
BuHe XVIII B. 3akoHOMATENh peIIMI Cy3UTh O€3rpaHUYHOE CYACHCKOE YCMOTPEHHUE
Ha TOYHBIC NpPEJEbl OCYIIECTBICHUA MpaB CYJIbM IPH Ha3HAYCHWU HaKa3aHUA.
N3BecTHBIC YUCHHBIC MPABOBE/bLI JOPEBOIIOIIMOHHOIO TMEPUOJia YKA3bIBAIOT HA JTY
pOJIb CMATYAIOMIUX U OTAr4aromux ooctositenbcTB. Tak, H.C. Taranmes nucai, 4to

! Sunumknoneaus yronoBHoro npasa. T.9. Haznauenue nakazanus. CII6., 2011. C. 294.

2 YronoBHoe mpaBo Poccuiickoit ®eneparmu. O6mas yacts: yueonuk / JI. B. MHoramosa-Xeraii,
E. IO. Anronosa, T. B. Knenona [u ap.]. 3-e uza., nepepad. u non. Mocksa, 2020. C. 92.

3 DHnuKITOTE AN yrojoBHoro nipaBa. T. 9. Haznauenue nakazanus. C. 294.

4 Kpyrmukos JI. JI., Bacuibesckuii A. B. TuddepeHnuanus OTBETCTBEHHOCTH B YTOJIOBHOM IIPaBe.
CII6., 2003. C. 145.

® Mscuukos O. A. CymHOCTb U TIpaBoBast IPUPOJa CMATYAIOIINX U OTATUAIONINX HAKa3aHHEe 00CTO-
atenbeTB // I3BecTus Beicnx yueOHbIX 3aBefeHui. [IpaBosenenue. 2003. Ne 2 (247). C. 117.

6 SunmKTone M yrojoBHoro npasa. T.9. Haznauenue nakazanus. C. 295.
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3aKOHOJIaTEeN b MPU YCTAHOBJICHUH JAHHBIX 00CTOSITEILCTB €T YKa3aHus Ooliee Win
MEHEee M3BECTHBIC, TEM CaMbIM CO3[aeT OMPECICHHOE YUeHHEe 00 00CTOSATENbCTBAX,
KOTOpBIE onpenessitoT BeIOOp Hakazauus. [1o muennro C.B. [To3HbIIeBa, cMsATHaroOIIHe
Y OTATYarOUIMe 00CTOATENBCTBA BAUSIOT JIMIIb HA YMEHBIIEHUE JTUOO YBEIIMUEHUS MEP
HaKa3aHus'.

N3 cka3aHHOTO MOHO CHIENIaTh BBIBOJ O TOM, YTO IPaBOBas MPUPOJIa OTITYar0-
MUX U CMATYAIOUIMX OOCTOSITENILCTB 3aKII0YaeTCs B cleaytoniem: 1) oTsaryaromime
U CMSTYAIOIINE 0OCTOSITENIbCTBA HAXOASATCS BHE MIPEIENIOB KOHKPETHOTO COCTaBa Ipe-
CTYIUICHUS; 2) AT IONOJHUTEIbHYIO XapaKTEPUCTUKY JIMYHOCTH BUHOBHOIO, €TO CO-
CTOSIHUIO TIPU COBEPIICHUU OOIIECTBEHHO OMACHOTO JIesHus; 3) Hanbosee MoJHO OT-
pakaroT 00CTaHOBKY, MPU KOTOPOM OBIIIO COBEPILIECHO MPECTYIUICHHUE; 4) Aat0T MpPaBo-
BYIO OLIEHKY OOILECTBEHHOW OMAaCHOCTH HACTYNUBIIUX MOCIEACTBUM; 5) XapakTepH-
3YI0T IOCTKPUMHHAJILHOE MOBEIEHUE BUHOBHOTO?.

Camoe 1i1aBHOE 3HaUYE€HHUE COCTOUT B TOM, YTOOBI BUHOBHOMY HAa3HAYaJIOCh CIIpa-
BE/UIMBOE HaKa3aHHE, COOTBETCTBYIOLIEE OOIIECTBEHHO OMACHOMY JIESIHUIO B Ipesie-
JaX CaHKIMHU YTOJIOBHO-TIPABOBOM HOPMBI U ¢ yueToM HopM O6mieit yactu YK.

OTsryaroniye u CMAryarome 00CTOSITENbCTBA SBISIOTCS COCTABHOM YacThIO 00-
IIMX HAYaJI HA3HAYEHUSI HAKa3aHMs, a 9TO 3HAYNT, YTO OHU HE MOTYT 3aMEHATH APYTUe
oOcrosTensCcTBa, epeunciieHnble B 4. 3 cr. 60 YK. [1o aToMy nmoBoay B Hay4yHOH JiH-
TEPATYPE BBICKA3BIBAECTCA MHEHUE O TOM, UTO: «JaHHBIE O TUYHOCTH, ITPOSBUBIINECS B
JIESTHUU, BXO/ISIIIIAE B YMCJIO CMATYAIONIUX U OTSTYaOIIUX 00CTOSATEIHCTB, U UHBIE JIaH-
HBIE JIOJDKHBI YYUTBIBATHCS OTIIETBHO APYT OT Apyra. ITO BBI3BAHO TE€M, YTO OOBEIH-
HEHHE BCEX CBEICHHUM O TUYHOCTU MPU HA3HAYCHUM HAKA3aHHS HEM30€KHO MPUBEICT
K JIBOWHOMY, a TO M K TPOMHOMY Y4Y€Ty OJHUX M T€X K€ 00CTOsATeNbCTB. Pe3ynbraTtom
TAaKOTO MOJIX0Ja MOXET CTaTh HA3HAYECHHE CIUIIKOM CYpPOBOTO WJIY CIIMIIKOM MSTKOTO
HaKa3aHUuD”,

J1J1st Tyd111ero moHUMaHUs CYITHOCTH U TTPAaBOBOTO MPUPOIBI OTSITYaI0IUX 00CTO-
ATENLCTB B CUCTEME OOIIMX Havall HA3HAYCHUS] HaKa3aHUs HEOOXOIUMO YETKO BhIJIe-
JUTh MX OCOOEHHOCTH KaK OTIEIhbHOT0, 000COOJIEGHHOTO HWHCTUTYTa YTOJOBHOTO
npaBa. Tak, JI.JI. KpyrnmukoB OTHOCUT K TaKUM OCOOCHHOCTSIM HE XapaKTEPHOCTD Ta-
KMX OOCTOSTEIBCTB IPH COBEPIICHUU OOJBIIMHCTBA IIPECTYIHEIX AesHuit’. 1o 3Ha-
YUT, 4TO TpU (HOPMUPOBAHUU MEpPEUYHEW HEOOXOIUMO HMETh TMOJIHYIO KapTHHY,

! Snmuknone st yrojoBHoro nipaBa. T. 9. Haznauenue nakazanus. C. 296.

2 Tam xe. C. 298.

3 Anronos M. M. O6mue Havaga Ha3HAYEHHUs HAKA3aHHA: BOIPOCH 3aKOHOATENbHON perIaMeHTa-
UM // AKTyallbHbIE IPOOJIEMBbI IOPUAMYECKON HAYKU U CyA€OHON MPAaKTUKU: COOPHUK MaTepUalIoB
Bcepoccuiickoit HayuHO-ipakTHYecKkoil koHpepenuuu, Xabdaposck, 30-31 mas 2016 roga. Xaba-
poBck, 2016. C. 18.

* Kpyrmukos JI. JI. Cmsrdaromnye 1 OTATYAIONNE OTBETCTBEHHOCT 0OCTOATENHCTBA B YTOJIOBHOM
npase (Bompocs! Teopun). Boponex, 1985. C. 84.



210

XapaKTEPU3YIOIIY0 TO WM UHOE OOLECTBEHHO ONACHOE ACSHUE, KOTOPHIE MTO3BOJISAT
BBIJICIUTh ONPEJEICHHbIE NPHU3HAKH NPECTYIUIEHUS MPU OTCYTCTBUU OTATYarOLIUX
Y CMSATYAIOIMIMX 00CTOATENBCTB. [l0cie BpIIeIeHUsI TAKUX XapaKTEPUCTUK ONPEIEIICH-
HOTO TIPECTYIUICHUSI 0OCTOSTENbCTBA MPOTHUBOIOJIOKHOTO COJIEPKAHUS YKe OyayT
IPU3HABATECS OTATYAIOIIUMUL,

Ba)XxHO OTMETHUTB, YTO NOJIHOE LIUTUPOBAHNE HEKOTOPBIX HAUMEHOBAHHUM C KBa-
JUPUIUPYIOUIMMH TPU3HAKAMU KOHKPETHBIX COCTABOB OOILECTBEHHO ONACHOTO Jes-
HUsI MOYKET JIMIIb 03HAYaTh OJU30CTh MX IPaBOBOM mpupoasl>. OTCIONa CIEayeT, UYTO
00CTOSATENBCTBAMH, OTSATYAIOIIMMH U CMATYalOIMMU HaKa3aHUE, IPU3HAIOTCS HAXO-
JSUIMecs 3a IpelieJlaMu COCTaBa MPECTYIUIEHNU 00CTOSATENbCTBA, XapaKTEPU3YIOIINE
CTaTyC JIMLA, COBEPIIMBILIETO NPECTYIUIEHHE, OOCTAHOBKY, IIPH KOTOPOW OBLIO COBEP-
IIEHO MPECTYIUIEHUE, XapaKTep NECHCTBU BUHOBHOTO U TSHKECTh HACTYMHBIIMX IO-
CJIE/ICTBUIA, TIOBEIEHUE BUHOBHOT'O IOCJIE COBEPILEHHUS IIPECTYILICHHS .,

Taxum 00pazoM, OTCYTCTBHUE JIETAJIbHOTO ONPEAEIEHUS OTATYaroUINX U CMsIrya-
IOLUX HaKa3aHue 0OCTOSITENbCTB BbI3bIBAET OOJIBIIOE KOJMYECTBO AUCKYCCUM O Ipa-
BOBOI IpUpOJIe JAHHOT0 MHCTUTYTA. OTAr4aomue 00CToATENbCTBA 3aHUMAIOT 0C000€
MECTO B CUCTEME OOIIMX Hayal Ha3HAYEHUs! HaKa3aHus, IPAaBUJIbHBIN y4eT TaKhX 00-

CTOATCIILCTB SBJIACTCA 3aJI0I'OM Ha3HAUCHUS CIIPABCIJIMBOIO HAKa3aHM.

! Kpyrmuxos J1. JI. TIpakTuka ydeta CyjaMu CMSTYaiOIIUX U OTATYAIOIINX 00CTOSTENCTB TIPU Ha3HAYE-
HHUM Haka3aHus // BeCTHUK MHCTUTYTA: pecTyIuIeHne, Haka3zaHue, ucnpasnenue. 2014. Ne 1(25). C. 5.

2 DHIUKITOTIE NS yrojoBHoro nipaBa. T. 9. Haznauenue nakazanus. C. 302.

8 Tam xe. C. 303.
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DOAKYJIBTATUBHBIE ITPU3HAKH
OBFBEKTUBHOM CTOPOHBI U UX 3HAYEHUE
JIJIS KBAJITM®UKALIUU ITPECTYIJIEHUIA

E.U. Pyoyosa, cmyoenm
Jlanvresocmounulil opuoudeckul uHcmumym (guauan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

Hayunwtii pyxosooumes

Anmonosa E.IQ., 0okmop opuouueckux Hayk, npogeccop
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypur Poccuiickou @edepayuu

Kaxxiomy a1emMeHTy cocTaBa NpecTyIUIEHUS XapaKTepHbI CBOU IpU3HAKH (00s13a-
TeJbHbIE U (haKyJIbTaTUBHBIE). OOBEKTUBHAS CTOPOHA MPECTYIUICHUS B ’TOM IIJIaHE HE
uckioyeHne. OCTaHOBUMCS Ha XapaKTepUCTUKE (aKyJIbTaTUBHBIX NPU3HAKOB JaH-
HOTO JIEMEHTA COCTaBa IIPECTYILICHUS.

Crioco6 — 3T0 COBOKYNTHOCTh PUEMOB / METOI0B, KOTOPBIE UCIIOIB3YET CYOBEKT
B IIpOLIECCE pealln3alluy MPEeCTynHOro ymbicia. Cpeau cnocoO0B COBEPILIEHUS Ipe-
CTYIUIEHUS y4Y€HbIE, KaK MPABUJIO, BBIAEIAIOT Hacwine ((pU3HUecKoe WM MCUXUYe-
CKO€), 0OMaH WM 3110ynoTpedaeHue fosepueM’. JIaHHbIN TIepedeHs croco00B He sIB-
JsieTcs ucuepneiBaromeM. Tak, cnocoOOM COBEPIIEHUS MOXUIICHHS YEIIOBEKa MOXKET
BBICTYIIATh IPUMEHEHHE HACHUJIUS, OIIACHOTO JUJISl dKU3HU UJIU 370POBbs, OO0 yrpo3a
ero nmpuMmenenus (1. «B» 4. 2 cT. 126 YK), a kpaxa (ct. 158 YK) coBepiaercst TaitHbIM
CrocoOoM, B TOM YHCJIE€ C HE3aKOHHBIM MPOHUKHOBEHHEM B IOMEIICHHE 100 HHOE
Xpanuiuie (m. «o» 4. 2), umu sxunumie (M. «a» 4. 3).

[Tpu onucanun npusHakoB u3HacuioBanus (ct. 131 YK) 3akoHonmarens ykasbl-
Ba€T Ha CrocoObl MOAABICHUS! COMPOTUBIICHUS MOTEPIIEBILEH, a TAK)KE Ha UCIIOJIb30-
BaHHE €€ OECIIOMOLIHOIO COCTOSIHMSI, @ B KBaTU(UIIMPOBAHHOM COCTaBE HA3bIBAIOTCSA
Takhe CHocoObl Kak yrpo3a NMPUYMHEHHS CMEPTU WJIM TSKKOTO Bpela 3/10pOBBIO,
a TaKKe 0C000 KECTOKHM Crtoco0, KOTOPBII MOXKET MPUMEHATHCS KaK MO OTHOLLIEHUIO
K IIOTEPIIEBLIEH, TaK U K IPYTHUM JIULAM?,

Jist cnoco0a XxapakTepHbI U (PYHKIIMH: OH MOKET BBICTYIIATh B KAUECTBE KOHCTPYK-
TUBHOTO / KPUMHMHOOOPA3YIOUIETO0 MPU3HAKA OCHOBHOTO WJIM KBaJU(PHUIIMPOBAHHOTO

! Monuelit kypc yronosroro mpasa: B 10 1. T. IIl. YronosHas oTBeTcTBEHHOCTD. IIpecTymienue /
E. 1O0. AnTtonoBa, I'. A. Ecakos, U. 3. 3BeuapoBckuii [u ap.]; moxg pea. A. 1. Kopobeera. CII6.: U3x-
BO «lOpnanueckuii nentp — Axkagemus», 2021. C. 202.

2 Kum E. I1., ArTonoBa E. 1O., Autonos U. M. 3HacuioBaHne: yroJoBHO-IPABOBO, KPUMHHOIIO-
TMYECKUI ¥ BUKTUMOJIOIMYECKHH acleKThl: yueOHoe nocobue. Xabaposck, 2003. C. 15-16, 34.
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COCTaBa IMPECTYIUICHUS], OTTPAHUYMBAOIIETO MPECTYITHOE JIESHUE OT HEIPECTYITHOIO;
BBITNOJIHSET POJIb IPU3HAKA, 10 KOTOPOMY IPECTYIUICHHS 110 XapaKTePy U CTENEHH 001LIe-
CTBEHHOM OIMACHOCTH OTJIIMYAIOTCS APYT OT Apyra. Kpome Toro, cnocod MOXKET CITyKHUTb
00CTOSATEIILCTBOM, OTATYAIOLIIM HAaKa3aHUE.

Opynus U cpeAcTBa COBEpUIEHUS MPECTYIUICHHS Yallle BCEr0 PacCMaTPUBAIOTCS
B HEPA3pBIBHOW B3aMMOCBSI3U IPYT C IPYroM, YTO HE COBCEM IpaBuibHO. CpencTra
COBEPILICHUS MPECTYIUICHUS — OoJiee MUPOKoe nmoHaTue, noj koropeim B.H. Kyapss-
[IEB TOHUMAJT «BEIIH, TPEAMETHI, TOKYMEHTbI, MEXaHU3MbI, IPUCTIOCOOJICHUS U JIPY-
r'Ue MpeAMEThl MAaTEPHAIBHOIO MUPA, UCITIOJIb3YsI KOTOPbIE BUHOBHBII COBEpIIAET ITpe-
crymienue»’. B 0600MEeHHOM BHIE O OPYAUAMH M CPEACTBAMU MOHUMAIOT BEIIH
MaTepUaIbHOTO MUpPA, UCIOJIb3yEMbIE CYOBEKTOM B IPOLIECCE COBEPUIECHUS MPECTYII-
nenus. [Ipu 3ToM roBopuTh 00 a0COMOTHON UAEHTUYHOCTH U3JI0KEHHBIX TPU3HAKOB
ObL10 OBl 320y IeHuEM. Opyausi UCHIOIB3YIOTCS B IPOLIECCE COBEPIICHUS MPECTYTI-
JIEHUsI, CPEJICTBA KE CIIOCOOCTBYIOT €r0 COBEPILEHUIO, O0JETYatoT €ro pean3aluio.
Tax, 1OMHK, HUCIIOJIB3YyEeMBI CyOBEKTOM B MPOIECCE HE3aKOHHOTO MPOHUKHOBEHUS
B JKWINILE C LEJIbI0 XUILEHHUS, SBIIAECTCS CPEACTBOM COBEPIICHHS MPECTYIUICHUS, a
OpYy>KH€ WJIU MPEAMET, UCIIOJIb3yEMbIA B KAUECTBE OPYKHUA, B MPOLECCE MPUUNHEHUS
BpeJla 3/I0POBbIO PA3IUYHOMN CTENEHHU THKECTH — opyaueM (1. «B» 4. 2 c1. 115 YK).

[IpuBenem nmpumep U3 cyneOHOM NpakTUKU. B., BOIIA B MOMEIIEHUE CTPOUTENb-
HOTO BaroH4MKa, yBHJEJ] NOTEPIIEBIIET0, BCTYIMBUIETO B MIOJIOBYIO CBSI3b C HECOBEP-
nieHHoJIeTHeN. Ha moyBe BHE3amHO BO3HUKIIMX JIMYHBIX HEPUSA3HEHHBIX OTHOILICHHUM
K IOTepIeBIIEMY y B. BO3HHMK yMBICEI, HAIIPAaBJICHHBIN HA IPUYMHEHNE JIETKOTO Bpeia
3JI0pPOBBIO C IPUMEHEHUEM MIPEIMETA, UCII0JIb3YEMOT0 B KauecTBe Opy kusi. B3sB B 00e
PYKH JE€PEBSIHHBIN YEPEHOK OT JIONaThl, B. HaHeC UM 2 yaapa 1o TyJOBHIILY B JIEBBIN U
npasblil 00K, a Takke 4 yJaapa 1o rojoBe B JJOOHO-BUCOYHYIO 00iacTh cieBa. B pe-
3yJIbTaTE NOTEPIEBUIEMY OBLIM IPUYMHEHBI TEJIECHBIE TIOBPEKICHHSAZ. 3HAYECHUE OPY-
I¥s1 B JaHHOM CJIy4ae He0OX0AUMO He JUIsl OTIpeiesIEHUs TSKECTH HAHECEHHOT O Bpeia,
a JUI ONPENIETIEHUS €r0 POJIU U BaXKHOCTH B COJAESHHOM.

B nayuHoi1 tutepaType nogHUMAETCS U BOTPOC 00 UCTIONH30BAHUN TEXHOJIOTHIA
uckyccrBeHHoro unteiiekra (M) B mporecce coBepiieHus NpecTyryieHus. Y YeHbIe
MPUXOIAT K BBIBOJY O TOM, YTO B HACTOSILEE K€ BpeMsl TexHonoruu / cucrembl MU,
ABJISIFOTCS JIMIIb OPYAMSIMU WJIM CPEACTBAMHU COBEpIICHMS IpecTyIyieHud. Bmecte
C TE€M, HE UCKJIFOYEHO, YTO CO BPEMEHEM TEXHOJIOTUH / CUCTEMBI, Hcnioib3ytomue MU,
OyIyT HaJleJIeHbl CIIOCOOHOCTBhIO CamMOOOy4aThCSd U «BO BCEX CBOUX IMPOSBICHUSIX

! Kynpssues B. H. O6bekTHBHAs CTOPOHA MpecTyIuieHns: MoHorpadus. M., 1960. C. 71.

2 [Tpurosop I{enTpansHoro paitonHoro cyaa r. Cumdepornons 1o yroaosHomy aeiy Ne 1-44/2021 ot
21.01.2021 // TIpaBosoit Kpeim. URL: https://pravoilevo.ru/prigovor-po-p-v-ch-2-st-115-ch-1-st-
161-uk-rf-delo-Ne-1-44-2021/ (nata obOparuenu: 16.04.2023).



213

CTaHyT YMHEE JIIOJIei» U TOrJa MOKHO OyJeT CTaBUTh BOIPOC O MPU3HAHUU TaAKHUX
TEXHOJIOTHH B KAYECTBE CAMOCTOSTENBHOTO CyOBbEKTA IPECTYILICHHS .

Mecto, Bpemsi, 0OCTaHOBKA COBEPIICHUSI MPECTYIUICHUSI BBICTYMAIOT B OJHUX
CiTy4asix 0053aTeTbHBIMH U B IPYTHX HEOOs3aTEIbHBIMU / (haKyIbTATUBHBIMU MPU3HA-
KaMH COCTaBOB MPECTYILICHUM.

MecToMm coBeplIeHHs] TPECTYIICHUSI MPU3HACTCS «OTpPEEICHHAs TEPPUTOPHS,
HA KOTOPOM COBEPILEHHO MPECTYITHOE AEIHUEN. MeCTO SBIIseTCs 0043aTeLHBIM IIPH-
3HAKOM, HaIllpuMep, JJi1 BOSHUKHOBEHUSI OCHOBAHUS YTOJIOBHOM OTBETCTBEHHOCTH 32
10014y (BBUIOB) BOJHBIX OMOJIOTHUECKUX PECYPCOB TAKOBBIC TOJDKHBI TIPOU3BOIATCS
B MECTaxX HEpecTa WM Ha MUTPALMOHHBIX MyTSAX K HUM (M. «B» 4. 1 cT. 256 YK) nnm
Ha 0c000 0XpaHsIeMOoil NpUpoHON Tepputopuu (. «r» 4. 1 ct. 256 YK). Paccmotpum
puMep U3 Cyl1eOHOM MPaKTUKHU, JTEMOHCTPUPYIOIIUNA HAJIMYME JTAHHOTO MpPU3HAKa.
A. coBMecTHO ¢ D., IEUCTBYsI COTJIACHO PAHEE ONPEAEICHHON JTOrOBOPEHHOCTH IIPU-
OBLITM Ha MaJIOMEPHOM CYJIHE B aKkBaTOpHIO0 OyXThl KaMbIlieBaTckoit A30BCKOT0o MOD,
B 3aIIPETHBIN JJI BEJICHUS CIIOPTUBHOTO U JIIOOUTEILCKOTO PHIOOJIOBCTBA AJI JAHHOTO
BOJIOEMA [IEPHOJ] BPEMEHH, TJIE€ YCTAHOBMIIA B BoJi€ 4 sxabepHbIe CeTH JUIs yioBa®. YKa-
3aHHBIMU CYOBEKTaMU ObLIM HE3aKOHHO J00bITa pbhlOda MUJIEHTac, YTO MPUYUHHIO
KpYIHBINA yuiepd rocyaapctBy. MecTto coBepIlIeHHs TPeCTyIUIEHUsI OyAeT BBICTYIATh
00s3aTeNbHBIM PU3HAKOM OOBEKTUBHOW CTOPOHBI U UMETH IIABEHCTBYIOLIEE 3HAUE-
HUE TIPU €r0 KBATU(UKAIUY.

Bpewmst coBepiiieHHs PECTyIJIEHUS — ONPEICTICHHBIN IEPUO]] BPEMEHU, B TEUCHUE
KOTOPOT0 MOXET OBbITh COBEPILEHHO IpecTyIuieHue. Bpemst onpenensiercs B AByX HIIO-
CTacsIX: KaK MPOAOHKUTEIBLHOCTD ICSIHHS M KaK BPEMEHHOM OTPE30K BPEMEHU, B TCUEHUE
KOTOpOro coBepiaetcs aesaue. [Ipumepom storo npuszHaka ssisiercs cr. 195 YK (He-
MpaBOMEPHbIE ECUCTBUS MPU OAHKPOTCTBE), PErJIAMEHTUPYIOIIAs COBEPIICHHUE Ipe-
CTYIUICHUSI BO BpeMsl MPOBEJCHUs TIPOLeayphl OAaHKPOTCTBA. BaxkHO OTMETUTH POJIb
BPEMEHU IIPU HA3HAUEHUU Haka3zaHus. B cooTBercTBUU C I1. «wi» 4. 1 cT. 63 YK Bpems
MOKET SIBJISITHCS OTATUAIOIINM HaKa3aHHE 0OCTOSITEIbCTBOM — COBEPIIICHHUE TPECTYII-
JICHUS B TIEPUO]T MOOMIIM3AIIMH WJIM BOGHHOTO TIOJIOKEHHS, B BOCHHOE BpEMSI.

OO6CcTaHOBKOM COBEPILICHUS MPECTYIUICHHUSI CYUTAIOTCS YCIIOBUS, TIPU KOTOPBIX CO-
Bepiuaercs npecrymieHue. [Ilpumepom o6ctanoBku coBepieHus sisgercs cr. 107 YK
(YOuiicTBo, coBepiiieHHOE B cocTosiHUM addekTa). YOuiicTBO, KOTOPOE COBEPILIAETCS B

! AnTonoBa E. O. TexHOIOTMH HCKYCCTBEHHOTO HHTEIIEKTA — CyOBEeKT IPECTYIUICHHS HITH OpyIue /
cpeacTBo coBepuieHus npectyruienus? // FOpuanueckuit BectHuk KyOGaHCKOro rocyapcTBEHHOTO
yauBepcutera. 2022. Ne 1. C. 31-39. DOI 10.31429/20785836-14-1-31-39.

2 TlonHBIit Kypc yronoBHOTo mpasa: B 5 T. / mox pen. A. WM. Kopo6eesa. CII6., 2008. T. 1: IIpectyn-
nenue u Hakazanue. C. 367.

8 IIpurosop Eiickoro paitonnoro cyxa r. Eiicka mo yronosaomy nery Ne 1-94/2019 ot 19.07.2019 //
Cynebnsie pemenus P®. URL: https://cyneOubiepemenus.pd/44598815 (mata oOparmieHus:
16.04.2023).
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cocTosiHUM aexta, MOKET MPOUCXOIUTH B YCIOBHUSIX JUIMTEIBHON ICUXOTPaBMUPYIO-
LIEU CUTYyalIUH.

B 3akmrouennn otmerum, 4To (paKyJapTaTHBHBIC MPHU3HAKW OOBEKTUBHOM CTO-
POHBI OHH MOTYT BBICTYyNIaTh 00513aT€IbHBIMU (KOHCTPYKTUBHBIMU, KPUMHUHOOOPA3yto-
UMK ) TPU3HAKAMM COCTaBa IPECTYILIEHUS MM SBUTHCS CMATYAIOIIMMHE UM OTSIT-
YaOIMUMH OOCTOSATENBCTBAMM — OHU CIIOCOOHBI MPE0Opa3oBaTh OCHOBHOW COCTaB B
IPUBWICTUPOBAHHBIA WM KBAJTU(UIMPOBAHHBIM, a KBaIU(PHUIMPOBAHHBIA B 0CO00
KBaJIM(UIMPOBaHHBIN. B citydae ¢akyibTaTUBHOCTH 3THX MPU3HAKOB OHM yUUTHIBA-
I0TCSI IPY HA3HAYEHUH HAKa3aHUs B KAYECTBE CMATYAKOIINX WU OTATYaroluX.

PEIIVIUB NMPECTYILUIEHUM Y ET'O 3HAYEHUE
NP HABHAYEHNUUN HAKA3AHUSA

I'Jl. Caghonkun, cmyoenm
Jlanvresocmounulii opuoudeckuil uncmumym (guauarn)
Ynusepcumema npoxypamypul Poccuiickoui @edepayuu

Hayunbutii pykogooumes

Anmonoesa E.IO., 0okmop wpuouueckux Hayk, npogeccop
Jlanvnesocmounwiil opuoudeckull uncmumym (gunuan)
Ynusepcumema npoxypamypwl Poccuiicxoi @edepayuu

PennnuBy npectynnenunii nocsdmeHa ct. 18 YK P®. Boinenss Buabl peruauba
(mpocToii, omacHbId U1 0COOO OMACHBIN), 3aKOHOIATENb UCXOAUT, B IEPBYIO OUYEPEb,
U3 KaTEeropuy COBEPIIAEMBIX NPECTYIIEHUM, KOTOpask 3aBUCUT OT XapakTepa U CTe-
NeHU OOLIECTBEHHOM OMACHOCTH COJIESHHOTO, a TaKKe KOJUYECTBA CYAMMOCTEH.
Kax cnpaBeyinBo oTMedaeTcs B HayYHOU W y4eOHOUM JTuTeparype, CyaIuMOCTh SIBJISI-
eTCs SAAPOM PELUIUBA IPECTYILICHHIZ,

@akT yCTaHOBJIEHHUS PEIUAMBA B OJHUX CIIydasX SBJISETCS KOHCTPYKTHBHBIM

MIPU3HAKOM COCTaBa MpecTymieHus (m. «a» 4. 5 c¢r. 131, m. «a» u. S c1. 132 YK u ap.),

! Yronosuoe npaso Poccuiickoit denepanun. Obmias yacts: yuebnuk / JI. B. Mnoramopa-Xeraii,
E. YO. Anronoga, T. B. Knenosa [u ap.]. 3-e uza., nepepad. u nomn. Mocksa, 2020. C. 84.
2 Tam xe. C. 171.
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B IPYTUX — CIIY>)KUT 00CTOSATEIBCTBOM, OTsATYaromumM Hakazanue (ct. 63 YK) u aBns-
€TCs OCHOBaHMEM HazHadeHus Oosiee cTpororo Hakazanus (ct. 68 YK).

[IpumMeuarenbHO, YTO OJIHO U TO K€ 00CTOATEILCTBO MOXKET YUUTHIBATHCS OJIUH
pa3 MO0 B KadecTBEe NMpHW3HAKa MPECTYIUICHHS, JMOO MPU HAa3HAYCHWW HaKa3aHUS
B CTOPOHY CMSITYEHUS WK OTATYEHUS, MOCKOJIBKY 3aKOHO/1aTellb, KOHCTPYUPYS CaHK-
[IUI0, YK€ Y4es CTeNeHb OOLIECTBEHHON OMACHOCTU COAESIHHOTO W JIUIIA €T0 COBEp-
muBIIero. [[paBUIBHBIM CUMTaEM YTBEPKICHHUE O TOM, YTO MPU NOCTPOCHUH CAHKIIHH,
HEO0OXO/IUM yYeT TUIIOBOM OOIIECTBEHHOMN OMAaCHOCTH JIMYHOCTH MPECTYITHUKOB, TO-
CKOJIBKY OJTHUM W3 00S3aTEIBHBIX DJIIEMEHTOB CTPYKTYPHI YyTOJIOBHO HaKa3yeMOTO TI0-
BEJICHMS ABJIAETCS JIULO, COBEPILIAIONIEE MPECTyIICHHE,

Ha nHamr B3rymsaa, Takon Mpu3HaK Kak peUUIUB MIPECTYIJIEHUN KaK pa3 U OTPaKaeT
TUIIOBYIO CTENIEHb 00111€CTBEHHOM omacHOCTU. COOTBETCTBEHHO, MPU HA3HAYCHUU HaKa-
3aHUS 32 COBEPIICHUE MPECTYIUICHHM, MPETyCMaTPUBAIOIINX B KAUECTBE MTPU3HAKA CO-
CTaBa NPECTYIUICHUS PELU/INB, HE TOJKHBI YUYUTBIBATHCS M. «a» 4. 1 cT. 63 YK, a Takxe
npasuia ct. 68 VK2,

OcTaHoBUMCS Ha HEKOTOPHIX OCOOCHHOCTSAX Ha3HAYEHWs HaKa3aHUs B cliydae
YCTaHOBJICHHUS Y JIMIIA PELUIUBA IPECTYIUICHUH.

[TepBoe. B npouecce Ha3HAYEHUS HAKAa3aHUS BHE 3aBUCMMOCTH OT BU/J1a PEIIUIMBA
YUYUTBHIBAIOTCSL XapaKTep U CTENEHb OOIIECTBEHHON OMAacHOCTH paHEe COBEPIICHHBIX
Y HOBBIX MPECTYIUICHU, OOCTOSTENBCTBA, B CUITY KOTOPBIX BO3/IEHCTBHE HA HCIPAB-
JICHUE MIPECTYIMHUKA OKA3aJIOCh HEJJOCTATOYHBIM. Y CTAHOBJIEHUE ATUX OOCTOSITEIIHCTB
HE0OXO0AMMO JJII TPOTHO3UPOBAHUS OYAYIIETrO MOBEACHUS OCY>KIEHHOTO U OTpe/iese-
HUS JJOCTAaTOYHOCTU U 3((HEKTUBHOCTH HOBOM MEPHI HAKA3AHMUSI.

[Ipu BIsIBIEHUM YKa3aHHBIX 00CTOATENIHCTBA CIIETYET UCXOIUTh U3 TOTO, YTO OHU
MOTYT OBITh BHEIIIHUMHU (HE 3aBUCETH OT JIUIA) TMO0 BHyTpeHHUMHU (JinuHbIMU ). Cpeau
(hakTOpOB, BIUSIONIMX HA MOBTOPHOE COBEPIICHUE MPECTYIUICHUE, MOYKHO BBIICIIUTD
U TO, YTO UCIIPABUTEIIBHOE BO3JEHCTBUE MPEABIIYIIETO HAKa3aHUSl HA OCYKJIEHHOTO
HE OKa3bIBAJIOCH B IEJIOM JIMOO OCYIIECTBIISUIOCH HE B MOJHOM OOBEME WJIM Helpa-
BUJIbHO. DTO MOKET OBITh PE3yJIbTaTOM HETPAMOTHOM PaObOThI YUPEIKICHU M, UCTIOTHSI-
IOIMX Haka3aHus. JIUIO0 MOXKET ObITh MOJBEPrHYTO HEraTUBHOMY BIMSIHUIO CO CTO-
POHBI KpUMHUHAIBHBIX JIEMEHTOB. B 11€J10M psifie ciydyaeB MOKHO HaOJIIOaTh OTCYT-
CTBHE Y OCY>KJICHHOTO HEXEJIaHUS BCTaTh HA MyTh UCTIPABJICHUSI.

Btopoe. Bua periuanBa He cka3bIBaeTCs M1 Ha OKOHYATEJILHOM HaKa3aHUH, KOTO-
pO€ HE JOJKHO OBITh MEHBIIIE OJJHON TPETH MAKCUMAaJIbLHOI'O CPOKA CaMOT0 CTPOTOro
BHJIa HAKa3aHUs, IPEIYyCMOTPEHHOI0 B caHKIMU cTatbl YK (B MEHbIIIEM pa3Mepe npu

! Arrornos M. M. K Bonpocy 0 3aK0HOJIATeNbHOH Teranm3anyy // IIpaBo ¥ TocynapcTBO: TEOpHS U
npaktuka. 2022. Ne 2(206). C. 241-243. DOI 10.47643/1815-1337_2022_2_241.

2 Aurtonosa E. 10. HekoTopsle acniekTs! pe)opMHUPOBAHNS HHCTHTYTA MHOYKECTBEHHOCTH MPECTYTI-
nenuii // bubnuoreka kpumunanucra. 2015. Ne 5(22). C. 318-323.
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pelUAMBE HAKa3aHUE MOXKET ObITh TOJBKO MIPU HATMYUU CMSATYAOMINX WU UCKITIOYH-
TEJIbHBIX OOCTOSITEIILCTB).

[IpumMeHnsist 3ToO OpaBUIIO CIAEAYET UCXOAUTh U3 TOTO, UTO «HAKA3aHUE MPU PEIU-
JIMBE MPECTYIUICHUN HE MOXET OBITh HUKE HUBIIIETO TPeiesia CAaHKITUU COOTBETCTRY-
IOLLEH CTaThH, TAKE €CIIM OJHA TPEThS YACTh MAKCUMAJIBLHOIO CPOKa HanboJiee CTpo-
roro BHJIa HaKa3aHUs, TPEIYyCMOTPEHHOIO 32 COBEPIICHHOE OKOHYEHHOE MPECTyILIe-
HUE, COCTaBIIsIET MEHEEe MUHUMAJILHOTO pa3Mepa HauboJiee CTPOroro BUaa HaKa3aHus,
IIPENYCMOTPEHHOIO 3a KOHKPETHOE npecTymuieHue» . [Ipeamnonokum, 4ro 1Mo, UMe-
I0IIee CYAMMOCTb, COBEPIIIHAIIO MPECTyIUICHHE, KBaTuduimpyemoe 1o 4. 3 ¢t. 228 YK
(cankiust — nuiieHre cBooobl ot 10 mo 15 mer). B 3ToM ciyuyae HakazaHue B BUJIEC
JUIIEHUS] CBOOO/IBI TIOJKHO OBITh HA3HAYEHO HA CPOK He Hibke 10 jieT HecMoTps Ha To,
YTO OJIHA TPEThS YAaCTh OT MAKCUMAJIbHOTO HAKa3aHUs COCTABIISIET 5 JIET.

C ydyeTom TOr0, YTO BUJ PELUANBA HE YUUTHIBACTCS IIPU HA3HAYCHUU HAKA3aHUS,
UCIIPaBUTEIBLHOE BO3JCHCTBUE HA OCYXKJIECHHOTO HE MOXKET OBITh OKa3aHO B MOJIHOM
o0BbeMe U 1eIM HaKa3aHUsl HE MOTYT OBbITh JIOCTUTHYTHI B TIOJIHOM 00BEME.

[Tonaraem, yto 4. 2 ct. 68 YK B penakuuu ot 01.01.1997 no3ponsiia B 60b111€H
MEpEe YUYUTHIBATH MOBBIIICHHYIO CTENEHb OMACHOCTH JMYHOCTH MPECTYMHUKOB MPU
HaJIMYuu peruanBa npectyieHuit: «Cpok Haka3aHusl P PelUIUBE NPECTYILICHUM
HE MOXET OBITh HM)XE MOJIOBUHBI MAaKCHMAJIBHOTO CpOKa HamOoJiee CTPOroro BUa
HaKazaHus, NPeyCMOTPEHHOTO 3a COBEPUIEHHOE MPECTYIJIEHUE, IPU OMTACHOM pPEIU-
JIMBE TMPECTYIUICHUI — HE MEHee JIByX TpeTei, a Mpu 0co00 OIMACHOM PELMIUBE Tpe-
CTYIUICHUH — HE MEHEE TpeX YeTBepTEed MAKCUMAJIHLHOTO CpOKa HauboJyiee CTPOToro
BHJIa HAKa3aHUs, PEyCMOTPEHHOTO 32 COBEPIICHHOE MPECTYILIICHUE.

B cBs3u ¢ TeM, 4TO, KaK yke ObLJIO OTMEUEHO, BUJIbl PEIUIMBA PA3IMYAIOTCS B
3aBUCHUMOCTH OT KaTEropuil MPECTYIUICHUH W HaJu4usl CYyJIUMOCTH CUUTaeM JIOTHUY-
HBIM, I11€7eCO00pa3HbIM U TPaBUIBbHBIM JTU(PHEPEHIIMPOBATh CPOKU HAKa3aHHUS HE
TOJIbKO B 3aBHCHUMOCTHU OT (haKTa HAJTUYHs PELUIMBA, HO U €T0 BUA.

! O npaxruxe naznayenus cyaamu Poccuiickoit denepaliy yroloBHOr0 HaKa3aHUs: HOCTAHOBIEHHE
[Tnenyma BepxoBHoro Cyna P® ot 22.12.201 Ne 58 (B pen. ot 29.11.2016 Ne 56; 18.12.2018 Ne 43)
// CIIC KoncynbrantlLmoc.
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JAEKPUMHUHAJIN3AIIUA COCTABA OCKOPBJIEHUA

B.A. Tumkoea, cmyoenm
Braousocmoxckuti gpunuan
Poccuiickoti mamoorcennou akademuu

Hayunwiii pyxosooumeis

Hlepouna E.M., kanouoam 1w0puou4uecKux Hayk, 00ueHm
Braousocmoxckuti gpunuan

Poccuiickoti mamoorcennou akademuu

3akoHonaTenbcTBO Poccuiickoit deaepany Ha NpOTSHKEHUU BCE MUCTOPUU Cy-
IIECTBOBAHUS MPETEPHEBAET ONpeIEICHHbIE U3MEHEHUA. [laHHbIe U3MEHEHHS] MOTYT
OBITH CBA3aHBI KAK C BHECEHHEM JOMOJIHEHUH, KOTOPbIE YTOUHSIOT YK€ CYLECTBYIO-
IIME€ HOPMBI, TaK U C UCKIIOYEHUEM M3 HOPMATHBHOI'O MPABOBOI'O aKTa YCTapeBIIMX
noJio’keHUM. B yacTHOCTH, TOJ0OHBIE H3MEHEHUS 3aTPAaruBatOT YIOJIOBHBIN 3aKOH.

HccenenoBarenn 3aHHMAKOTCS pACCMOTPEHMEM BOIIPOCOB YTOJIOBHOW MOJMTUKH
Ha NPOTSHKEHUH MHOTUX JieT. OJHON M3 OCHOBHBIX MPOOJEM OHU HA3bIBAIOT COBEP-
LIEHCTBOBAHUE YTOJIOBHOTO 3aKOHA, IIOCKOJIBKY Hapsly € MOJIOKUTEIBHBIMA MOMEH-
TaMH, 3TO BBI3BIBACT PAJ TPyAHOCTEW. Tak, Mpyu OYEpPEITHOM BHECEHUW W3MEHEHUM
B JICWCTBYIOLIEE YTOJIOBHOE 3aKOHOAATENLCTBO, B 2011 . pan crareii ObUM 1EKpUMU-
HaJIM3UPOBAHbI, BKIKOYAsl CTAThIO, IPEYCMAaTPUBAIOLILYIO YTOJIOBHYIO OTBETCTBEHHOCTb
3a ockopOsienue — c1. 130 «Ockop6nenue» YromoBHoro kojaekca PO (nanee — YK PD).

Cornacuo ct. 130 YK P® mnox ockopOiieHHEM MOHUMANIOCh YHUKEHUE YECTH
Y JIOCTOMHCTBA JIMLA, BBIPA)KEHHOE B HENPUINUHOM popme. CyObeKTOM TaHHOTO Ipe-
CTYILJICHHUSI MOTJIO OBbITh (PU3NYECKOE BMEHSIEMOE JIULIO, TOCTUTIIEeE 16-IeTHEro BO3-
pacta. CaHKIMS TaHHOM HOPMBI MpeIycMaTpHuBaia Haka3aHue B BHE mTpada 1mbo
00s3aTeNbHBIX padOT, TMOO UCTIPABUTEIBHBIX PadOT.

B nacrosiee BpeMs AEMCTByeT HOpMa, MpeaycMaTpuBaroias 3a oCKopOJieHHue
aMUHUCTPATUBHYIO OTBETCTBEHHOCTh. JlaHHas HOpMma Oblia BBeAE€Ha B JEHCTBHE
B 2011 r., a B 2020 r. oHa nipeTepniena BHECEHUE CYIIECTBEHHBIX JOMOIHEHU. BHece-
HUE JOTOTHEHUHN 00BSICHACTCS HEOOXOAMMOCTBIO YCTPAHUTD MTPOOEIIHI.

B cootBerctBuu co cT. 5.61 KoAIl P®: ockopOienue, To ecTh YHUKEHHE YECTH
Y JJOCTOMHCTBA JPYIroro JIMa, BEIPAXKEHHOE B HEMTPUIMYHON WJIM MHOM TPOTHUBOpEYA-
1el OOIENPUHATEIM HOPMaM Mopaiy U HpaBcTBeHHOCTH (opmel. CyObekToM naH-
HOTO aJIMUHUCTPATUBHOI'O MPABOHAPYIICHUS] MOTYT OBbITh Ipa)KJIaHe, JOJKHOCTHBIC

! Konexc Poccuiickoit ®denepannn 00 aIMUHUCTPATUBHBIX MTpaBoHapyeHUsx oT 30.12.2001 Ne 195-
@3 (pexn. ot 05.12.2022) // CIIC T'apanr.
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JULa, opuanYecKue una. JJlannas HopMa npeaycmMaTpuBaeT HaKa3aHUE B BUIEC aMU-
HUCTpPaTUBHOTO IITpada.

[TockonbKy TUIIOM, COBEPITUBIITUM MPECTYIUICHUE, MOXKET OBITh TOIBKO (pu3nye-
CKOE€ JIUII0, KPYT CYOBEKTOB, MPUBJIEKAEMBIX K a/IMUHUCTPATUBHON OTBETCTBEHHOCTH,
HIMpe: BKIIOYAET B €05l MOMUMO (PU3NUYECKUX JIUI] FOPUIUIECKHE JTUIIA.

CaHkuMs yroiaoBHOM HOPMBI BKJIIOUYAa HECKOJIBKO HAKAa3aHWUM, OTIIMYAOLIUXCS
M0 CTENEHU TXKECTH, OJlarojaps yeMy BOCIUTATEIbHAsI U IPEBEHTUBHAS 1€JIM HaKa-
3aHus focturanuck 3gdextuBuee. Cankuus, npeaycMmorpertas B KoAll PD, Bkito-
YJaeT TOJBKO OJWH BHUJ HAKa3aHWs — aAMUHUCTpaTuBHBINA mTpad. MccnenopaTensamu
OTMEYAEeTCsl, YTO TAKOW BUJ] HAKa3aHUS HE CIIOCOOCH JOIKHBIM 00pa3oM OKa3aTh BIIH-
SHUE HA MPABOHAPYIIUTEIS U BOCCTAHOBUTHh HAPYIICHHBIE KOHCTUTYLIHOHHBIE TIPaBa
JMYHOCTH MTOTEPIEBIIETO.

Takum oOpaszoM, ropuanueckasi OTBETCTBEHHOCTb, MpenycMoTpeHHas YK P®
u KoAIl PO, umeeT 3HaYUTENbHBIE OTINYUS, BEIPAXKAIOIIUECS HE TOIBKO B KPYyT€ JIUII,
MIPUBJIEKAEMBIX K OTBETCTBEHHOCTH, HO ¥ B HACTYIAIOIIUX MMOCIEICTBUSIX.

[Ipexne yem ompenenuTh NPUUUHBI JEKPUMHUHAIM3AINN COCTaBa OCKOPOJICHHUS,
HE00XOAMMO YTOUHHUTh, YTO JaHHAsl HOpMa ObLIa HAMpAaBJIEHA HA 3AIUTY TaKUX €CTe-
CTBEHHBIX IPAB, KaK YECTh U JOCTOMHCTBO. JlaHHBIE KATETOPHUU MTPAB B COBPEMEHHOM
MHPE UTPAIOT BAXKHYIO POJIb JJIs1 BBICTPAaUBAHUS MEXAHU3MA B3aUMOOTHOILICHUH TOCY-
JapcTBa M OOIIECTBA, MOCKOJILKY MHOTHE TOCY1apCTBa BHIOpAJIM HANPABIECHUS Pa3BU-
THS ¥ CTAHOBJICHUSI TPAXTAHCKOTO 00I1IeCTBa, B KOTOPOM OOECIIeUeHHE 3alTUThl KOH-
CTUTYLUMOHHBIX MPAB SBISETCS HEOTHEMIIEMBIM 3JIEMEHTOM.

[Tpu nexpumunammuzanuu cT.130 YK P® u psana apyrux crareil yroJioBHOTO 3a-
KOHa pa3pabOTUYMKHU 3aKOHOMPOEKTa PYKOBOJACTBOBAIHMCH TEM, YTO CTENEHb OOILIe-
CTBEHHOM OMACHOCTH M3MEHWJIACh U HE BBI3BIBAET yIPO3bl, KOTOpasi MOIJia Obl OBITh
IIPENYCMOTPEHA B JAHHOM KOJIEKCE.

Kpome Toro, onauM u3 (HakTopoB, KOTOPHIM MOBIUSI HA JACKPUMHUHAIU3AIINIO
CTaThHU, CTAJIA IJIMTEIbHAS IPOLIeAypa BBIHECEHUS MPUTOBOpa. B oTinume oT yronos-
HOTO TpoIiiecca, MPOU3BOJICTBO MO JejaM 00 aJMHUHUCTPATUBHOM MPaBOHAPYIICHUN
xapakTepusyetcsi 0ombiiei npoctoroi. Takum 00pa3omM, 3aKOHOJATENTh CTPEMUIICS
YIPOCTUTH U ONITUMU3UPOBATH MPOLEAYPY MPUBICUCHUS K FOPUIUUYECKON OTBETCTBEH-
HOCTH 3a OCKOpOJIEHHE.

B nay4dHo# nuTepaType cTai ocTpo Bonpoc 00 000CHOBAaHHOCTH PEIICHUS JEKPH-
MHHAJIM3alUA YKa3aHHOTO COCTaBa MPECTYIUICHUS U MPUBEACHBI IPUYUHBI, IO KOTO-
PBIM CUMTAETCS HEMPaBUIBLHBIM HUCKIIOYaTh OCKOPOJICHUE U3 YTOJIOBHOTO KOJIEKCa:

1. C momenTa npunsTus aeiicrpyromero YK PO, B obmecTBe He TPOUCXOAMIIO
NPUHIUIIHAIBHBIX HW3MEHEHHM B XapakTepe OTHOLIEHUW, OXPAaHSAEMBIX CTaThEr
ockopOienue. bonee TOro, oTMe4yaeTcsi MOBBIINICHHE BAaXXHOCTH 3alIUThl YECTU U
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JOCTOMHCTBA CO CTOPOHBI rocyAapceTsa. Tak, ncciaenosarean OTMETHIN, 9To ¢ 2016 T.
o 2022 1 YuCI0 aIMUHUCTPATUBHBIX MTPABOHAPYIIECHUH 32 OCKOpOJICHHNE HE COKPATH-
JIOCh, a TOJILKO MOCTENEHHO BO3pacTaeT: ¢ 16 684 no 17 088 paccMOTpeHHBIX aen’.

2. HenpaBunbpHBI BEIOOpP CPECTB YrOJIOBHOIN OOpHOBI C MPECTyMHUKAMU HE BO
BCEX CIy4Yasx SABISIETCS JOCTaTOYHBIM OCHOBAaHHUEM JJII OTMEHBI COOTBETCTBYIOIIEH
HOPMBI U IEKPUMHUHAIM3ALUU AesiHUA. Takol yIpOIIEHHBIN OAXO0/ K PEILEHUIO IIPO-
0JIeMbl HE MOXKET JOJDKHBIM 00pa3oM 3allUTUTh HEMaTepuaibHbIe Oj1ara OT IPOTHBO-
IPABHBIX MOCATATENBCTB CO CTOPOHBI APYrUX JHL. FIMEHHO ITO3TOMY HYXHBI HaJIECK-
HBIE YTOJIOBHO-IIPABOBBIE MEXAHU3MBbI, KOTOPBIE CMOTIJIN ObI MOAYEPKHYTh 3HAYMMOCTb
YECTH M JJOCTOMHCTBA B COBPEMEHHOM OOIIECTBE?,

3. B neuctyromei pegakuuu Y K PO ocraercs craTes, npeaycMaTpuBaromas oT-
BETCTBEHHOCTb 32 OCKOPOJIEHNE MIPEICTABUTEIS BIACTU. B COOTBETCTBUM C MOCTaHOB-
nenueM [Inenyma BepxoBroro Cyaa P® «O cyne6GHoi npakTke 1o Jenam o 3710YIIo-
TpeOJIEHUH TOJDKHOCTHBIMU MOJTHOMOYHSMHU U O MIPEBBILICHUH JTOJPKHOCTHBIX MOJIHO-
MOYHN», K IPEICTABUTEIISIM BIACTU OTHOCSTCS JIUIA, Ha/IeJICHHbIE IpaBaMu U 00s3aH-
HOCTSIMU I10 OCYIIECTBJICHUIO (DYHKIIUH OpraHOB 3aKOHOAATEIbHOU, UCIIOTHUTEIBHOM
WM CyZIeOHOM BIACTH, @ TAK)KE MHBIE JIMIA MPABOOXPAHUTEIbHBIX WIIH KOHTPOJIUPYIO-
IMX OPraHoB>.

B cBa3m ¢ yem uccnenoBaTeny OTMEYAIOT CIOPHYIO CUTYAaIUIO, II0 KOTOPOH 3a
OocKopOJieHue 00I1ecTBa, rocyJapcTBa M, B YaCTHOCTH, MPE3UJCHTA YCTaHOBJICHBI
Mepbl IPUBJICYEHUS K aIMUHUCTPATUBHON OTBETCTBEHHOCTH, a 3a OCKOpOJIEHNE Npe/I-
CTaBUTENIS BJIACTH — HACTYIUIEHHE YTOJOBHO-IIPABOBBIX MOCIIEACTBUM.

HemanoBaXHbIM Ha CETOAHSIIHUA JEHb SIBISETCS PacCMOTPEHHUE IPABOBBIX
HOPM JIPYTMX COBPEMEHHBIX rocylapcTB. Tak, B OOJBIIMHCTBE CBOEM 3apyOexHOe
YTOJIOBHOE 3aKOHOIATENBCTBO MPEAYCMATPUBAET HACTYIUICHUE CAHKIIMH 32 OCKOpOJIe-
Hue. IMEHHO MO3TOMY MCCIENIOBAaTENN CUUTAETCS LEIEeCOO0Pa3HbIM BO3BpPAILECHUE
B YK P® cocraBa ockopOiieHue.

Takum 00pa3zoM, Ha CErOIHSAIIHUI JEHb YUEHBIMU-TIPABOBEIAMH OTMEYAETCS, YTO
JOCTaTOYHBIX MPUYMH IS AEKPUMHUHAIM3ALUKN COCTaBa OCKOPOJICHUSI HET, OCKOJIBbKY
XapakTep OOIIECTBEHHBIX OTHOILIEHUH 3a MpoILe/Alee BpeMs He u3MeHuIcs. bosnee Toro,
B YCJIOBUSIX Pa3BUTHS M CTAHOBJICHUS IPAXKIAHCKOTO OOILECTBA 3HAYMMBIM CTAHOBUTCS
3alIUTa HEOThEMJIEMBIX MPAB U CBOOOT TPaXAaH CO CTOPOHBI TOCYIapCTBA, YTO 03HAYAET
MPUMEHEHHUE JECTBEHHBIX U HA/IEKHBIX MEXAHU3MOB OTBETCTBEHHOCTH.

! ArenTctBo npaBoBoii mHGopMarn, 2015-2023. URL: https://stat.ammampecc.pdy/stats/adm/t/31/s/65.
2 Ocoxun P. B. JlekpMUHANHM3a1Ms KJIEBETHI M OCKOPOIEHNS KaK OHA U3 (hOPM pean3alii yro-
noBHOM nonuTukH // CoruabHO-3KOHOMUYECKHE SBJICHHS U mporecchl, Ne 7-8, 2012. C. 197.

% O cyne6Hoi IpaKTHKE 110 JeIaM O 3710YNOTPEOIEHNHN JOIKHOCTHBIMU MOJTHOMOYHSAMH U O TIPEBBI-

IIEHUH JIOJDKHOCTHBIX TTOJTHOMOYHA: TocTaHoBieHue [Inenyma Bepxosrnoro Cyma PO ot 16.10.2009
Ne 19 (pen. ot 11.06.2020) // CIIC KoncynbrantlLtoc.
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IMPOBJIEMHBIE ACIIEKTBI CJIEACTBEHHOI'O OCMOTPA
(OCMOTPA MECTA ITPOUCHIECTBMUA)

JI.M. Yxmoinos, cmyoenm
Braousocmoxckuti gpunuan
Poccuiickou mamoxcennon akaoemuu

Hayunwtii pyxosooumes

Cmenaniocun K.B., kanouoam gpunocoghcxux nayk
Braousocmoxckuii punuan

Poccuiickoii mamooicennou akademuu

He BbI3pIBacT COMHEHMS YTBEPXKIEHUE, YTO OCMOTP MECTA MPOMUCILIECTBUS SIBIIA-
€TCsl BECbMa 3HAYMMBIM M HEOTHEMJIEMBIM CJIEJICTBEHHBIM JICHCTBUEM, TAK KaK HEIO-
CPEICTBEHHO OT €0 MOJHOI0 U KaYECTBEHHOI'O IIPOU3BO/ICTBA HANIPSAMYHO 3aBUCUT BO3-
MO>KHOCTb PACKPBITHSI COBEPLUIEHHOTO IPECTYIIEHUSI B MAKCUMAIBHO KOPOTKUE CPOKHU.
Kak cneacTBeHHOE A€HiCTBHE, OCMOTP IPEJCTABISIET COBOKYITHOCTh OYEHb Ba’KHBIX Me-
POTIPUSATUH, HAITPABJIICHHBIX HA U3yYEHUE IMOCTYMHBILETO COOOIIEHNUS O MPECTYIICHHUH,
€ro aHaJN3, HEMOCPEACTBEHHOE BOCIIPUATHE OOCTAaHOBKM CJIE0OB HA MECTE MPOMCIIE-
CTBHS U, COOTBETCTBEHHO, JAJIbHEHUIIIEE €T0 PacCiIeOBaHNE. 3HAUUMOM OTIINYUTEIIBHOM
YEepTOM TAKOTO CIICACTBEHHOIO JACUCTBHS SIBIISICTCS YHUBEPCAIBHOCTh U BO3MOKHOCTD
€ro OCYILUECTBJICHUS IIPU PAaCcCICAOBAHUA MHOIOYHMCIIEHHOTO CHEKTPA MPECTYIUICHUH,
B TOM 4YHCIIE 10 Kpaxe, pa30oro, rpadexy, youiicTBam, NOXUILIEHUAM U 1p. IMeHHO
CJIEICTBEHHBII OCMOTP MPEAOCTABISET HAM BO3MOKHOCTD ITOJIHOTO BBISIBJIEHUS U IOHU-
MaHUsl MPOU3OLIEANINX OOCTOSITENBCTB, MyTEM MOJHOIO M KAaYeCTBEHHOI'O aHaJu3a,
npulerast K ONpeeIeHHbBIM METOJIaM U Cloco0aM 0CMOTpa U, B KOHEYHOM MTOT€, M03-
BOJISIET COCTaBUTH 00JIee MOITHYIO KapTUHY MPOU30LLIEAIIET0, BISIBUTD TSDKEJIO JOCTYII-
HBIE CJIE/IBI, IPOM3BECTU MACIITAOHOE UCCIIEI0BAHNE MECTA IPOUCIIECTBHS .

B nanHO# craThe cocpenoTOYMM BHHMAaHHUE Ha aHAIM3€ HEKOTOPBIX MpoOIieM,
BO3HMKAIOIIMX KaK P MPOU3BOJCTBE OCMOTPa MECTa MPOUCIIECTBUSA, TaK U MPH MPO-
M3BOJICTBE JIFOOOr0 IPYroro CIeICTBEHHOTO NEHCTBUS, a TAKXKE PACCMOTPUM BO3MOXK-
HbIE ITYTH UX PEUICHUS.

OpHa U3 nepBbIX IPOOJIEM 3a4acTyr0 BOZHUKAET HEMIOCPEACTBEHHO YK€ HA MOJ-
TOTOBUTEJIBLHOM 3Talle paCCMATPUBAEMOIO CIIEACTBEHHOr0 AeicTBUA. Kak mokaspiBaeT
IIPaKTHKa, CIIEI0BATEIN HE BCEI/1a OTHOCATCA K JAHHOMY 3TaIly JOCTATOYHO CEPHE3HO,
a 3a4acTyro MMpocTo MpeHeOperaoT uM. TeM He MeHee KpUMUHAIMCTUYECKas: Teopus

! 3aBropommnii B. C., Osox U. B. OcMOTp MecTa MPOUCIIECTBUS U TPYIa HA MECTE €0 0OHAPYKEHHS
/I Annes nayku. 2017. Ne 5. C. 435-439.
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U MIpaKTHKa MOKa3bIBAIOT, UTO MPHU MPOU3BOACTBE IPAMOTHOTO aHAJIN3a MOJYYEHHOIO
COOOILIEHHUSI, MOKHO COCTaBUTh OMPEICTICHHYI0 KapTUHY MTPOU3OMIESAIIETO U B MOCTe-
IYIOIEM OpPTraHU30BaTh JIMI], KOTOPhIE OyAyT BXOJUT B CJIEJACTBEHHO-OINEPATUBHYIO
IpYIIy U 3apaHee coOpaTh HEOOXOAUMbBIEC CHEIUATBLHO-TEXHUYECKIUE HUHCTPYMEHTHI.
Eme omHoli m3BecTHON MpOoOIEMO MOATOTOBUTEIBHOTO JTama SBISCTCS HE
BKJIFOUEHHE B COCTAB CJIEACTBEHHO-ONEPATUBHOMN IPYIIIBI Y3KUX CIEHUATUCTOB, IKC-
NEPTOB B ONpENENECHHBIX 00JIACTSAX, HAPUMEpP, TAKUX KaK: CyJAeOHO-METUIIUHCKHIMA
AKCIIEPT, IKCIEPT-KPUMHUHAIIUCT, cIeHAIUCT. [I0CKOJIbKY HEBO3ZMOXKHO OBITh HKCTIEP-
TOM BO BCEX 00JIaCTsIX, TO 3a4acTylO CJI€J0BAaTEIN HE 001aat0T CleIUAIbHBIMU M0-
3HAHUSAMU B TpeOyeMoii 001aCTH 3HaHHM, a 0€3 HUX 0 TIOJTHOM U TOYHOM IMPOU3BOICTBE
OCMOTpa MeCTa MPOUCIIECTBUSI TOBOPUTH HE puxoauTcs. Hampumep, npu onvcanun
M3BIMAEMOT0 TpeAMEeTa WM MPEeABAPUTEILHOM HCCIEIOBAaHUM OOHAPYKEHHOTO
Tpymma, HeOOXO0UMO YMETh BBISBIATH CHeU(DUUECKUE MPU3HAKU U CIE/bl, UCTIONb-
30BaTh NMPABWIbHOE 00OPYAOBAHKE, CIEIICPECTBA U 0003HAYEHUE YTOOBI IPABUIHHO
3a(UKCUPOBATH BCE OOBEKTHI, UX UICHTU(PUKAIIMOHHBIE PU3HAKU U KaueCTBa.
[IpuunHBl yKa3aHHBIX BbINIE MPOOJIEM, BO3HUKAIOUIMX HA MOJATOTOBUTEILHOM
CTaJUU CIEJICTBEHHOTO OCMOTpPa, @ UMEHHO HEIOJKHOE BOCIPUATHE 3HAUUMOCTH T10-
JyYEeHHOH BBOJTHON MH(OPMAIIUH M HE MPUBJICYCHUE Y3KUX IKCIIEPTOB K OCMOTPY, MO-
I'YT IMETh Pa3HbIe KOPHU. ITO W 3HAUYUTEIbHAS Harpy3ka Ha paOOTHUKOB CIICICTBHS,
U MPoeCCUOHAIIBHOE BBHITOPAHUE, U, BOBMOXHO, HEJIOCTATOYHAsI KBaTU(UKAIUS CIe-
noBatens. J[is paspemnieHusi aHHBIX TPOOJIEM MPEACTaBISECTCS IEJIeCO00pa3HbIM
YCTaHOBUTH ONPEJICTICHHBIE KPUTEPHH, HAIIPABJICHHBIC B CBOIO OUEpE/Ih Ha MPEIOTBpa-
IIEHUE XaJIATHOTO MOJX0/a K TOJITOTOBKE CJIEACTBEHHOTO AeiicTBus. Hanmpumep, npu
MOJIYYEHUH COOOIIEHUS O MPECTYIJIEHUH HEOOXOJMMO YCTAaHOBHUTH ONMPEACICHHBIN
HEOO0JIBIIION MPOMEKYTOK BPEMEHH, 3a MIEPHUO]T KOTOPOTO CJIEIOBATENIh CMOXKET OIepa-
TUBHO cOOpaTh HeoOXoAuMYI0 MH(OpMaIuio, 6oJiee MOAPOOHO COCTaBUTHh KAPTUHY
IIPOM3OIIEIIIETO U OCYIIECTBUTH BCE HEOOXOIUMBI ICHCTBHUS 110 COOPY TPYyIIIBI U 000-
PYIOBaHUIO, PUBIICYCHUIO Y3KUX CIIEIIUATUCTOB.
Ha cnenyromieit pabouedd craguu CIEACTBEHHOTO OCMOTpPA, 3aKIIOUYAOIICHCS
B HEMOCPEICTBEHHOM BOCTIPUSTHSI MECTa TIPOUCIIECTBUS, OOCTAHOBKH U OCTABJICHHBIX
CJIEZIOB, BOHUKAIOT U Apyrue mpoOJieMbl, CBSI3aHHBIC, HAPUMED, C MPABUIBLHOCTHIO
MOpsiIKa TPOBEACHUS CaMOTO OCMOTpa U €ro MpoleccyaabHOro OQOpMIICHHUS,
a UMEHHO BHECEHHSI B IPOTOKOJI CBEICHUH 00 0OHAPYKEHHBIX MPEIMETOB U CIICOB.
Tak, mpu HEMOCPEICTBEHHOM OCMOTpPE Ha ATOW CTaJuu CJIEIOBATENII0 HEOOXO-
JTUMO TIPaBUJILHO YCTAHOBUTH TOUKY C KOTOPOM OYIET MPOU3BOUTCS OCMOT), a €€ BbI-
OOp 3aBUCUT OT MECTa MPOMUCIIECTBUS U OKpyXkaroieit oocranoBku. [locie BriOOpa
TOYKM OCMOTpa HEOOXOJIMMO OCYIIECTBIATh HEMOCPEICTBEHHOE HCCIICIOBAHNE,
HalpaBJICHHOE Ha BBISBJICHUE CJIEAOB IPOM3OMICAIICTO, COMPOBOXKIAS JACHCTBUS
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IIOAPOOHBIM OIIMCAHKME MECTA IPOUCLIECTBHSA . 3aMOIHEHHE IPOTOKOJIA OCMOTPA IIPH-
HATO HauuHATh ¢ (Pppasbl: «OOBEKTOM OCMOTpA SBISIETCS YYaCTOK MECTHOCTH, PacIio-
JIO’)KEHHBIN Ha...». HaunHaromme crnenoBarenu npeHeOperaT K HalMCAHUIO TaHHOM
(bOopMyIIHPOBKH, TaK KaK 3a4acTyIO HE TIOHUMAIOT, YTO OHM OCMATPUBAIOT U HAYUHAIOT
OIHCHIBATh YTO OOBEKTOM OCMOTpA, SBISAETCS, HAIPUMED, TPYTI YesloBeka. Brimeyka-
3aHHas (OPMYJIUPOBKA SABISIETCS MPOLIECCYaTbHO MPABWIBHOM, TaK KaK MpPH MPOU3-
BOJICTBE OCMOTpA HE TOJILKO OCMATPUBAIOTCSI KOHKPETHBIE BEIIN U MPEIMETHI KaK 00b-
€KT, a UCCJIEyETCsl BCE MECTO, TJIe CIyUYUIIOCh MTPOUCIIIECTBHE BMECTE CO BCEM OOHa-
PY>KEHHBIMU OOBEKTAMU U CJIE/IaMU, CJIE0BATENbHO, U B IPOTOKOJ MOAPOOHO (PUKCH-
pYyETCsl BCE UCCIEYEMOE.

[IpoGnema mpaBUIBHOTO OMUCAHUS OOHAPYKEHHBIX M HM3BIMAEMBIX OOBEKTOB
U CJIEJIOB KaK MPABUJIO CBSI3aHA C HEOIBITHOCTBIO CJIEOBATENS UM HE3HAHUEM a30B
DKCIIEPTHON KPUMHUHATUCTUYECKON NEATENBHOCTH. [ [puMEpOM 3TOr0 MOKET CIIyKUTh
HEIOJIHOE WJIM HENPAaBUJIBHOE OIMCAHHUE TAKOTro CJIE/1a KaK KPOBb. 3a4acTyr HauMHa-
IOLIUE CJIEIOBATENN €€ ONMMCHIBAIOT TaK, KaK U €CTh «KPOBb», HO HEJb34 ObITh B 3TOM
YBEPEHHBIM, 0€3 MPOU3BOJCTBA OINPEAEICHHON IKCIEPTU3bl MM XOTs OBl IKCIIpecc-
tectoB. Ciea0BaTeIbHO, B MPOTOKOJIE CIAEAYET MPUICPAKUBATHCS 00X (HOPMYITUPO-
BOK, HallpUMEp, — «BEIIECTBO OypOro LBETA MOX0KEE HA KPOBbY.

Kpome Toro, mpobsiema BOZHUKAET IPHU U3BSATUU TOM K€ KPOBH C OCMOTpa MecTa
IIPOUCILIECTBUSL, K IPUMEPY, €CIIM KPOBb HAXOIUTCSI BO BJIaKHOM COCTOSIHUM €€ He00XO-
JMMO TIepe HalpaBICHUEM Ha SKCIEPTU3Y BbICYIIIUTh, HHAYE€ OHA MOKET 3aTHUTh, TEM
caMbIM 3aTPYJHUT XOJ JAJBHEHMIIEr0 paccielOBaHUsA. YCTPAHEHUE YKa3aHHBIX IPO-
0J1eM Mpu NPOU3BOJICTBE pabOYEro Tarna 0OCMOTpa MECTa IMPOUCIIECTBUS MTO3BOJIUT U3-
0eaTh LEeJI0ro psja NpoUecCyaabHbIX OIIMOOK O(POPMIIEHUS U U3bSITHSI BEIIECTBEHHBIX
JI0Ka3aTesbeTB. J1Ji ATOro npecTaBisieTcss He0OXOAUMBIM 0oJiee TIIATeIbHO Mpopada-
THIBaTh M JAOBOAUTH 10 COTPYIHMKOB METOAMYECKHUE YKa3aHUsl, PU3BAHHBIE TOMOYb
HAYMHAIOUIUM CJIEI0BATENSM IIPU OCYIIECTBICHUHU CBOEH pabodel AeITeIbHOCTH.

3aKIOYUTENbHAS CTAaAUs CIEACTBEHHOIO OCMOTpA TAaK)KE MOMKET XapaKTepU30-
BaThCs PSAAOM MpoOJIeM, U3 KOTOPBIX MOXKEM BBIJCIIUTH TaKue, Kak IMpeHeOpeKeHne
¢doToduKkcanyen 1 COCTaBIEHUEM IJIAH-CXEM MECTa IPOUCIIECTBUSI, B HAJIEXK/I€ Ha TO,
YTO BCE JIOCTATOYHBIE JAHHBIE OTPAXKEHBI B MPOTOKOJIE. CUunuTaeM, 4To PU MPOU3BO/I-
CTBE OCMOTpA, CIEA0BATENI0 HEOOXOAMMO, KaK 3TO MUIIYT B 3aKOHE U PEKOMEHAAIUSX,
COCTaBUTh MOJPOOHBIN MJIAaH-CXEMY OCMaTpUBAEMOr0 MeCTa MPOUCIIECTBUS, rae Oy-
JIET yKa3aHO, MECTOIOJIO0KEHNE HANIEHHBIX U U3BATHIX CIEIO0B, a TAKXKE MPOU3BECTU
doToduKkcannio MecTa IPOUCIIECTBUS, HAUNHASA C OPUEHTUPYIOUIMX CHUMKOB, U 3a-
KaHYuBas JETajJbHbIMU CHUMKaMH BC€X OOBEKTOB M CJENOB C IOCIEIYIOIIEM

! 3ammen A. P., I'apeesa D. P. ClieicTBEHHBII OCMOTp U TAKTHUECKHE TPHEMBI €ro TIPOBEAeH s //
Annes Hayku. 2017. T. 4. Ne 9. C. 638-642.
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cocTaBlieHUEM (DOTOTAOIHUIIBI, SIBISIOMICIHCS KaK U TUTAH-CXeMa MPUIIOKEHUSIMH K TIPO-
TOKOJIy OCMOTpa MeCTa MPOUCIIECTBUS. J[aHHbIE TOKYMEHTHI IOMOTYT BU3YaJIU3UPO-
BaTh OCMaTPUBAEMbIil OOBEKT H, TPH HEOOXOIMMOCTH TTIOBTOPHO TPOU3BECTH OCMOTD,
HO y>ke Osraromaps pororpadusim, ¢ IeIbI0 COMCKaHMSI HOBBIX MIPEIMETOB, KOTOPHIC HE
MOTJI OBITH 3aMEYCHBI PaHEe.

Ot peliieHUs] ONMMCAHHBIX BBIIIE MTPOOJIEM B JAIbHEHIIIEM HAMPSMYIO 3aBUCUT XOJT U
Ka4eCTBO paccieOBaHUs B COCTaBJICHUH OOBEKTUBHOW KAPTHUHBI MPOW3OIISAIICTO Ha
MeCTe MPECTYIUICHHUS, a TAKKE U YelloBeuecKre Cyap0bl. [loapiToXKMBas, ClienyeT cKa-
3aTh, YTO BBISBJICHHBIC ITPOOJIEMBI 329aCTYO BEITEKAIOT JIMOO OT HEOITBITHOCTH MOJIOJIBIX
clieioBaTeei, KOTOpbIe B CBOIO Ouepelb elle He Habpaich JOCTATOUYHBIMU 3HAHUSMU,
100 OT HEXKETaHUsI COTPYTHHUKOB OTHOCUTCS K OCYIIECTBICHHIO TJAHHOTO CJIEJICTBEH-
HOTO JIEHCTBHS TIOCTAaTOYHO CEPHE3HO, YTO B CBOIO OYEPE/Ih MOYKET OBITh BBI3BAHO UPE3-
MEpPHOI Harpy3KoH, mpodeccnoHaabHOM Aedopmariieit 1 SMOIIMOHAILHBIM BHITOPAHHUEM.
Pemienue ykazaHHbIX po0IeM NPeACTaBISIETCs HE TOIBKO MyTEM MOTY4YEeHHUs IIPOU3BO/I-
CTBEHHOTO OTIbITa U MCUXOJOTHYECKOM paboToi ¢ coTpyaHuKamu. Bo3amoskHo, onpee-
JICHHYIO ITOMOII[b B pa3peIICHUH CUTYAIIUN TIOMOXKET CTUMYJTUPOBAHUE CUCTEMbI HACTaB-
HUYECTBA HaJl MOJIOJIBIMH COTPYIHUKAMH, PETYJISIPHBIN )KUBOM 00MEH OIBITOM U HH(OP-
Marmei ¢ KOJUIEraMHu U3 JPYTUX PETUOHOB WIIHM CTPYKTYD, @ TAKKe CO3/IaHUE 3aMHTepe-
COBAaHHOCTH COTPY/HHKOB B ITOBBIIICHAH CBOMX MPO(ECCHOHATHHBIX HABBIKOB.
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ClIeAyeT NpuiaraTh yCUIWs, HapaBJICHHbIE HA 3alUTY OT peaOUIUTAllMU COOTBETCTBY-
OLLIEN UJICOJIOTHH.

Kpome Toro, HE BBI3BIBAET COMHEHHM, YTO CIOKMBILIMMCA ITocie Bropon mupo-
BOM BOITHBI MUPOINOPSAOK U MHUPOYCTPOMCTBO, apXUTEKTypa OPraHOB OOECHEUECHHUS
MEKIyHapoaHOU Oe3omacHoCTH B jinile Opranuzanuu O0beanHeHHbix Hamuit yxe He
croco0Ha B MOJHOW Mepe peliaTh BO3JI0KEHHBIE Ha HEe 3a/1a4yu B COOTBETCTBUU C 3a-
IPOCOM COBpEeMEHHOCTH. ba3oBbie KOHIIENTyalbHbIE MTON0keHUS Y cTtaBa OOH conep-
’KaT HOPMBI, PUOOPETIINE XapaKTep OOIIEMPUHATHIX, HATPUMEP, 00SI3aHHOCTH TOCY-
JapCTB-YICHOB MIPUHUMATH () PEKTUBHBIC KOJIJICKTUBHBIC MEPHI JJIS TIPETIOTBPAIICHHUS
Y YyCTpaHEHHUs YTpo3bl MUPY U MOJIABJICHUSI aKTOB arpecCuu, HO Ha MMPAKTUKE HA CETo-
masmauE geas OOH He oOnamaeT kakuMm-mu00 3¢ ()EKTUBHBIM HHCTPYMEHTapHUEM
O00pbObI ¢ peabuiuTalelt HalK3Ma.

OcHOBHAas CIIO)KHOCTh KOHCTPYHUPOBAHMSI YTOJIOBHOTO 3alpeTa U KBAIU(PUKAIIUU
JIEUCTBUIN MO ATOMY COCTaBy OOYCJIOBJIEHA 3aKperieHHBIM OCHOBHBIM 3akOoHOM P®
MPUHITUIIOM Hujeojiorndeckoro MmHorooopasus (4. 1 cr. 13 Konctutynuu P®D), cBo-
00/l MBICTTH U CJIOBA, HEJIOMTYCTUMOCTH MIPUHYKJIEHUS K BRIPAKEHUIO CBOMX MHEHUN
1 yoexxaeHui uinm otkasy ot Hux (4. 3 ct. 29 Koncrturyuuu P®). Tem cambiM, HE BbI-
3BIBAET COMHEHUH, YTO COOTBETCTBYIOIIMI YTOJOBHO-IIPABOBOM 3alIPET, HEB3MUpas Ha
€ro BaXXHOCTb, HE JIOJKEH MOJIPhIBATh MPABO KaXKJOTO Ha BHIPAYKEHHE B KOPPEKTHOU
dbopme cBoeH MO3UINH, U TeM 00Jiee, BMEIIUBATHCS B HAYUHYIO AUCKyccHto. [Ipu aToM
aHaJu3 NPaBONPUMEHUTEIBHON MPAKTUKU B paMKaX COOTBETCTBYIOIIEH CTAaTbH Yro-
JIOBHOTO 3aKOHA IO3BOJIIET OTMETUTh, YTO OOBEeKTHBHAs cropoHa cT. 354! VK PO
HaXOJUT CBOE BBIPAXKEHUE B CaMbIX PA3JIMUHbBIX JEUCTBUSX, U B 3TOM CMBICIIE COBpE-
MEHHBIN MPABOMPUMEHUTEIb HaJIeJIEH U30BITOYHON CBOOOI0ON YCMOTPEHUS.

Kpome Toro, oTcyTCTBYET €IMHCTBO MHEHUIN B OTHOIIICHUU PAa3rPAaHUYCHUS CO-
CTaBa peaOWJIMTallMM HaIllM3Ma U CMEXKHBIX C HUM MPECTYIJICHUH SKCTPEMUCTCKOM
HalnpaBJIeHHOCTH. Hapsimy ¢ HEmocpenCcTBEHHO 3KCTPEMHCTCKUMH CTaTbsIMHU, BO3-
MOYHO TaK)K€ COBEPILIECHUE MPECTYMHOT0 MOCATATENbCTBA MO CHIEUUATBHBIMU OTATYa-
IOIUM SKCTPEMHUCTCKUM MOTHUBaM — M. «e» 4. 1 ¢T. 63 YK P® 0THOCHUT K TaKOBBIM
MOTHUBAIIHAIO TTOJIUTUYECKOU, UJICOJIOTUYECKOM, pACOBOM, HAITMOHATIBHON WJIN PEJITUTH-
03HOM HEHABUCTHU WJIM BPAXK/bI JIMOO MO MOTUBAM HEHABUCTH WJIM BPaXK/Ibl B OTHOIIIE-
HUU KaKOW-TM00 conranbHOU rpynmbl. Ho Ha 3aKOHOIaTETbHOM YPOBHE COBEPIIIEHHO
HE YHU(UIIMPOBAH MepeueHb TaKOTO poja IEUCTBUM, TaKke, KaK U HE YCTaHOBJICHO
pasrpaHUYCHHUE MEXKTy CBOOOI0M CJI0Ba, CBOOOOM BHIPAXKEHUSI CBOETO MHEHUS 1 IKC-
TPEMUCTCKUMH JICSTHUSIMH, YTO TpeOyeT KOMIUIEKCHOTO aHaM3a CO CTOPOHBI MPaBO-
MIPUMEHUTENECH U YUCHBIX.

HeobxomumocTs pasperieHus BolllIeHa3BaHHBIX IPOTUBOPEYNH M YHU(PUKAITUH TIpa-
BOMPUMEHUTEITLHON TPAKTUKU U OOYCIIABIMBAET aKTyaJIbHOCTh M30pPaHHON TEMATHKHU.
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COMHUTENBHBIM TPEJCTABISAECTCA 3aKpeIUICHUE peaau3aluud OOBbEKTUBHON CTOPOHBI
B BUJIC PACIIPOCTPAHECHHS 3aBEJOMO JIOXKHBIX CBEJCHMI O MaMATHBIX parax Poccuul.
OTU JesHUsl CIeayeT TU00 BBIICIUTh B OTJIEIBHYIO CTAaThIO U MOMECTUTH €€ B 1. 24
«IIpectymnenust mpoTuB OOUIECTBEHHON 0€301aCHOCTWY, JINOO JOMOJHUTE €10 CT. 213
YK P® «Xynuraactso», a OCTAIBHYIO 4aCTh JUCIO3ULINHA — «OCKBEPHEHUE CHMBOJIOB
BOMHCKOM ci1aBbl Poccumy — momectuth B cT. 214 YK PO «Bannanuzm» kak kBanudu-
LUPYIOIMI TpU3HAK’, BHeceHne NaHHBIX M3MEHEHHH MO3BOJIUT BEPHO Pa3rPaHUYMTh
COOTBETCTBYIOIIHNE COCTABBI C YYETOM OCOOCHHOCTEN UX POJOBOTO OOBEKTA.

Bo3moskHbIe (hopmBbI peanuzanuy 00bEKTUBHOW CTOPOHBI MPECTYTUICHUS SIPKO JIe-
MOHCTPHUPYIOT Cakpaiu3ainio namsatu o Benukoit OTeuecTBEHHON BOMHE, MOCKOJIBKY
MPUBJICYEHHIO K OTBETCTBEHHOCTH MO/JIEXKAT JIMIA, HE TOJIBKO 0OA00PSIOIIUE PECTY-
JICHUS HAIlU3Ma, HO U JACHCTBUS JIUI, OCKOPOJISIOMIUX MaMsTh 3alIUTHUKOB OTedyecTBa
MO0 YHUXKAIOIUX Y€CTh M JJOCTOMHCTBO BETEpPaHOB BOIHBI. OTMeUaeTcs, YTO KOH-
crpykius crathi cT. 3541 VK P® ouens cnenuduyuna ¢ TOUYKU 3peHus GOPMbI BbIPa-
KEHUsI 00bEKTUBHOM CTOPOHBI, MOCKOJIbKY OTBETCTBEHHOCTh YCTAaHABIIMBACTCS 3a «OT-
putianre ¢GakToBy, a Takoil GhopmaT He ABISIETCS TPATUIMOHHBIM JJIsl OOJIBIIMHCTRA
YT'OJIOBHO-ITPABOBBIX 3aIIPETOB.

[Tonmaraem, 4Tto B 1ENSIX KOHKPETU3AIMU TMOHSATUSA M OOIIEH XapaKTepUCTUKH
HalM3Ma, He00X0IMMO BHECTU U3MEHEHUS B CYIIIECTBYIOIIEE 3aKOHOIaTEILHOE PETy-
JIMPOBAHUE MO CIETYIOIIUM OCHOBHBIM HAIIPABIICHUSIM:

a) nns obecrniedyeHus eIMHOOOpa3us MPAaBONPUMEHUTEIBHON NEATEIbHOCTH 10
cT. 354! YK P® He00X04MMO KOHKPETH3UPOBATh MOHATHE HALU3MA, PACKPHIB €10 KaK
WJICOJIOTHIO U MPAKTUKY ITPEBOCXOICTBA OAHOM OTIMYAIOLIEHCS C TOYKU 3PEHHUS PaChl,
HAIMOHAJIBHOCTH, PEJIMTHO3HOM WIM COUMAIBHOM MPUHAJICKHOCTH TPYNIIBI JIFOAEH
HaJ| Apyrou, oOyciaBiIMBaIONIEel KOHIIEITYaIU3allui0 1eJIed B 4acTh (PU3UUECKOTO
YHHUUYTOKEHUS COOTBETCTBYIOIIEH TPYIIIbI;

0) HasBanue cT. 354! YK P® «PeabunuTaiys Halu3Ma» HEoOXOAUMO H3MEHUTh
Ha «Ily0nnuHOe onpaBiaHue HalKU3May;

B) ctatbio 354! VK P® uenecoobpa3sHO JONOIHUTH NPUMEYaHHEM (peIaKius
npumepHasi): «JleficTBue HacTOSIIeH CTaTbu HE PACIPOCTPAHSACTCS HA MPOBEIACHHE
HAYYHBIX UCTOPUYECKUX MCCICIOBAHUN U MPEACTABICHUE UX PE3yJbTATOB, BEICHUE
HAYYHBIX JUCKYCCHUM, €CIIM 3TU JCHUCTBUSA HE CBA3aHBI C YMBIIIJICHHBIM UCKAXKCHUEM
MOJTYYEHHBIX JAHHBIX).

Hannuune MHO)keCTBa KOHKYPHUPYIOLIMX CTaTEN B HACTOSIIIEE BPEMS CO3/1AET 3HA-
YUTENbHBIC MPOOJIEMBI IS CYJIOB U OPTaHOB MPEIBAPUTEIHHOTO pacCie0OBaHus, TO-
ATOMY TpeOyeTcss yTOUHUTh Ha YPOBHE Pa3bsICHEHUH BBHICIICH Cy/eOHONW WHCTaHIIUU

! Mecrepena 10. C., IMomenos I1. B. K Bonpocy o ropuanueckux aedekrax cratbu 354! Yronosnoro
kojekca Poccuiickoit @enepanuu // Bectauk OMckoit ropuandeckoit akagemuu. 2017. Ne 3. C. 48.
2 Tam xe. C. 49.
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paBUJia OTTPAHUYECHUS HEHACUIIBCTBEHHBIX IPECTYIIEHUN SKCTPEMUCTCKOW HAMPAB-
JIEHHOCTH OT CMEXHBIX COCTaBOB MPECTYIUICHUN. B 1eNsaX ycTpaHeHus: MpaBoOBOU He-
OTIPENIEIICHHOCTH, TPeOyeTCs BRIpaOOTKa eIMHOTO KpuTepust qudepeHnuanum cocra-
BOB, MpeaycMoTpeHHbIX CT. 282 YK P® (B030ykIeHHE HEHABUCTU WM BPAXKIIBI,
a PaBHO YHI)KEHHUE YEIOBEYECKOTO JOCTOMHCTBA) U CT. 354! YK PD mexnmy coboi,
a UMEHHO 00beM ACHCTBUHN, HAXOMASIIUXCS TOJ 3alPETOM OOBEKTUBHON CTOPOHOM:
B pamkax cT. 282 YK P® — 3T0 cBelieHMs, KOTOPBIE KacaroTcsi OOIIMPHOTO Kpyra OT-
HOILICHUH, cojiepKaiire HH(HOpPMAIIHIO TI0 TOBOLY pa3HOOOpa3HbIX (POpM IMPEeBOCXO-
CTBa TOM WJIM MHOW COLIMAJIbHOW IPYIIIIBI HAJl IPYTOM.

Crnemyer pasrpaHUYMBATE U COCTABBI, MPEAyCMOTpeHHbIE cT. 354! u 280 YK PO
«[TyOmyHbIe IPU3BIBBI K OCYIIECTBICHUIO SKCTPEMHUCTCKON JIeITeIbHOCTIY. CTOUT 3aMe-
TUTh, YTO (popMa BbIpaKEHUS] OOBEKTHBHOM CTOPOHBI IKCTPEMH3MA U peadMIMTaliu
HalM3Ma TaKXe MPOCIIEKUBAECT ONPEAETICHHYIO OJIM30CTh, KOTOpasi CBsI3aHa C OCYLIECTB-
JIEHMEM My OIMYHBIX TPU3BIBOB — OOpAILEHHUI K ApyruM jiam’. OIHAKO LIEJIENOoNaraHuie
AKCTPEMH3MA OTIMYAETCS OT TAaKOBOI'O, MMEIOLIEr0 MECTO B paMKaxX peadMIMTaluu
Har3Ma. [1o ct. 280 YK P® npu3biBbl Bceraa npecieayoT ONpeaesICHHYO LENb, CBSI3aH-
HYIO C IIPUBJICUEHUEM HOBBIX COPATHUKOB — SKCTPEMHUCTOB. B pamkax cTartby, yCTaHaBIH-
BAIOIIEH OTBETCTBEHHOCTD 3a PEaOMIMTAIMIO HAllU3Ma, PeUYb O TOJOOHOM LIeNIeNoIaraHiu
HE BEJIeTCA, TaK KaK COCTaB peann3yercs B popMaTe 0ObEKTUBALIMN B3IVII0B 1 MHEHUU.
1o sTOMY NpU3HAKY U CIIEAYET OCYILECTBISATh Pa3rpaHUUEHHE CTATEH: €Cli KpoMe 07100~
PEHUS HallM3Ma POCMAaTPUBAETCS IOOY>KJICHHUE K CITYIIATENsIM MOCTYTIaTh TaK ke, TO CO-
JISSTHHOE CIIeJTy€eT JIOMOJIHUTENbHO KBaduipoBars 1o cT. 280 YK PO.

B pamkax >xe BeIpabOTKH OOIIMX MpaBUil KBATM(DUKAIIMN TPECTYIUICHUHN, TIPEIy-
CMOTpEHHBIX CT. 167, 214, 243, 244, 354! VK P®, cTOMT MOAYEPKHYTH HEOOXOIH-
MOCTbh COBOKYMHOI'O y4eTa CIEAYIOHMX (PaKTOPOB: KOHTEKCT HOPMBI (OXpaHe KaKuX
OOIIECTBEHHBIX OTHOIICHHWI MOCBSAIIEHA TaHHAsi HOPMA); CTaTyC 00bEKTa MaTepuaib-
HOTO MHpa, TOJBEPruIerocsi BO3JIEHUCTBUIO; CHOCOO COBEPIICHMSI MOCSTaTeIbCTBA
(ocKkBepHEHUE, YHUUTOKEHHUE UITH TIOBPEKICHHUE).

B kauectBe 00miero BbIBOJA, CIEAYET OTMETUTh, UTO, HECMOTpPS HA BBEACHHE
B YTOJIOBHEIN 3akoH cT. 354! VK P®, npotusoneiicteue (hanbcupuKauu UCTOPUN
BTopoit MupOBOI BOMHBI TOJPKHO OCYILECTBIATHCS MPEUMYIIECTBEHHO IOCPEICTBOM
rIIyOOKOTO U OOBEKTUBHOTO €€ U3yUYeHHUs, apTYMEHTHPOBAHHOTO MPOTUBOCTOSIHUS €€
HMCKaXXECHUIO, 4 HE IIMPOKOI0 NMPUMEHEHUSI JaHHOU HOBEIUIbL. [IpoBeneHHbIN 10pUan-
ueckuii ananms ct. 3541 YK, a Takxke npeaioKeHHbIe H3MEHEHHS €€ PENAKIUH HMEIOT
LIE€JIbI0 YTOUYHEHHE TIPEAEITIOB €€ JICUCTBUS, KPUTEPUEB OTTPAHUYECHUS MPECTYITHOTO OT
HEIMPECTYMHOI0, YTO JOHKHO CIOCOOCTBOBATh MUHMMM3ALMU PUCKA YTOJIOBHOM OT-
BETCTBEHHOCTU JOOPOCOBECTHBIX MCCIIEIOBATENCH.

1 Yyaun H. M. DKcTpeMu3M — BO3pacTaromas ooImecTBeHHas omacHocTsh // CeapMoii IlepMcKuii KOH-
rpecc y4eHbIX-topuctoB. Mocksa, 2017. C. 576-584.
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HPUHYJAUTEJBbHBIE MEPDBI
BOCIUTATEJBHOI'O BO3JEMCTBUA:
KOMITAPATUBHOE UCCJUIEJOBAHUE
3AKOHOJATEJIbCTBA POCCUMCKOU ®EJIEPALIUA
N KABAXCTAHA

K. A. Hlynasak, cmyoenm
Braousocmoxckuti 2cocyoapcmeennulll yHUepcumem

Hayunwtii pyxosooumes
Omenvanenxko M.E.
Braousocmoxckuti 2cocyoapcmeenHblll yHU8epcumem

[IprHYyUTENBHBIE MEPBI BOCTIMTATEIBHOTO BO3AEHCTBUS — BAXKHBIM MHCTPYMEHT
ITPOTUBOAEHUCTBUS MOJIPOCTKOBOU IMTPECTYNHOCTH, KOTOPBIM MO3BOJISET CKOPPEKTHPO-
BaTh IIPOTUBOIIPABHOE ITIOBEICHUE HECOBEPIICHHOJIETHUX, HE UCIIOJIb3Ys KapaTEIbHbIE
HA4aJIa HaKa3aHus. Y TOJIOBHO-IIPABOBBIE HOPMBI B UACTH YKa3aHHBIX MEP MPEACTaBIIS-
I0TCS1 HECOBEPLICHHBIMU, 3aKOHOIATEIIb HE YIEIIAII UM JOCTATOYHOIO BHUMAHUs, IIPU-
J1aB UM BTOPOCTEIIEHHBINA XapaKTep OTHOCUTEIIBHO MHCTUTYTA Haka3zaHus. [Ipunynu-
TEJIbHBIE MEPBI BOCIIUTATEIILHOIO BO3IEUCTBUS — BOIIPOC, KOTOPBIA BCETAA BBI3BIBAET
CIOpBI cper OOUIECTBEHHOCTH U 3aKOHoAaTenel. B JaHHOM cTaThbe Mbl pacCMOTPUM
3aKOHOJATENBHBIE AKThl, PETYJIUPYIOLIUE NPUHYIUTEIBHBIE MEPBI BOCIIUTATEIBHOTO
BoznelictBus B Poccuiickoit denepanuu u Pecnyonuke Kaszaxcran (manee — Kazax-
ctaH, PK), a Takyke mpoBeieM KOMIapaTUBHBIA aHATIU3 dTUX aKTOB, JIsI ONIPEICTICHUS
BO3MOKHOW peLENINU HOPM ITpaBa.

YronoBHoe 3akoHonarenbCcTBO P® m Kaszaxcrana mpemycmarpuBaeT BO3MOXK-
HOCTb IPUMEHEHHS K HECOBEPIICHHOJIETHUM JIMIA, COBEPIIMBIIMM IPOTUBOIPABHBIE
NESHUS AIbTEPHATUBHBIX HAKA3aHUIO MEP BOCIIUTATEIBHOTO BO3JAEHCTBUS. JTOMY UH-
CTUTYTY NOCBSILEHBI oJ10%keHus ¢T. 90-92 VK P®! u cr. 83-85 VK PK2,

OcHoBaHuEM ISl IPUMEHEHNE IPUHYIUTENBHBIX MEP BOCIIUTATEIBHOTO BO3CH-
CTBH 110 3aKOHOJATENBCTBY P@ fABIISIETCA COBEPILICHHE HECOBEPIICHHOJIETHUM IIpe-
CTYILJICHUSI HEOOJIbIION UIIH CpeIHEN TSXKECTH U YCTAaHOBJICHHUE CYI0M (pakTa BO3ZMOXK-
HOCTH €r0 UCHpaBlieHUs1 6e3 Ha3HaueHUs Haka3aHus. [Ipu 3TOM HeTOCTaTKOM JaHHOU
(GOpMYTUPOBKM SIBJISIETCA IIUPOKas CBOOOJA MPABONPUMEHHUTENS U OTCYTCTBHE

! Vronosmsiit konexc Poccuiickoit denepauun: denep. 3akon ot 13.06.1996 Ne 63-®d3 (pexn. o
03.04.2023) // CIIC Koncynprantliroc.

2 Vronosubrii Kojekce Pecriy6nuku Kazaxcran (¢ uam. u gom. ot 27.03.2023 // Bami run B 3akoHO/a-
tenbcTBe Kaszaxcrana. URL: https://kodeksy-kz.com/ka/ugolovny) kodeks/84.htm (mara oGpare-
Hus: 30.03.2023)
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YETKUX KPUTEPUEB HA3HAYEHUS MEp BOCIIUTATEIILHOIO BO3IEUCTBYS, KPOME KaK KaTe-
rOpUM NpecTyIuieHus. B 3Toil cBA3M ycMaTpuBaeTcs HEOOXOIUMOCTh B JIETaIu3alun
JAHHOM HOPMBI, YCTAaHOBJICHUH JOTIOJHUTEIBHBIX YCIOBUN ISl IPUMEHEHUS MEP BOC-
nuraresbHoro BosaeucTeus. Tak, B cr. 83 YK PK nmomumo xareropuu npecrymeHus
OJIHUM M3 OCHOBAHUU SIBJISIETCS COBEPILICHHUE YTOJIOBHOTO IIPOCTYIIKA WJIN MTPECTYILIE-
HUS BIIEPBBIE.

IIpu 3TOM paccmarpuBas BOIIPOC O KaT€rOPUHU NPECTYIUIEHUMH, CTOUT OTMETHTb,
yro YK P® npenycmaTprBaeT BO3MOKHOCTh Ha3HAYEHUS NPUHYIUTEIBHBIX MEp BOC-
IIATATEIbHOTO BO3ACUCTBUSA K HECOBEPIICHHOJIETHUM, COBEPILIMBIINX TSKKHUE ITPECTYTI-
JICHHS, HO OTPaHUYMBasi BEIOOP MPABOMPUMEHHUTENS TOJIBKO JUIIb OJHUM BUJOM — TO-
MEIIEHUEM B CIIEHMATBLHOE y4eOHO-BOCIIMUTATENBHOE YUPEXKIEHHE 3aKPHITOrO THUIIA’,
B TOXe BpeMsi moJI0KeHUsT YroJOBHOTO 3akoHa KazaxcraHa nomycKaroT MPUMEHEHHE
BCET0 MEPEUYHs UHBIX MEP YTOJIOBHO-IIPABOBOIO BO3JECUCTBUS, IPUMEHIEMBIX K HECO-
BEpILEHHOJIETHUM. J[aHHOE 00CTOSITENbCTBO, HA HAIl B3IV, B IOJHONM MEpE COOTBET-
CTBYET IPUHLMITY T'YMaHU3Ma U OCHOBHOMW LIEJIM YIOJIOBHOI'O 3aKOHOJATENIBCTBA — UC-
npasieHus Juna. B naHHOM ciydae Oojiee BaKHBIM SIBISIETCS YCTpaHEHHWE NMPUYUH
Y MOTHBOB COBEPILIECHUS IPECTYIUIEHUS HECOBEPIIEHHOJIETHUM, 4 HE €r0 HAKa3aHUe, 110-
CKOJIBKY B 3TOM BO3pacTe OOJIbIIOE BIMSHUE HA MOBEJECHUE NOJIPOCTKA OKA3bIBAET 00-
CTAaHOBKA M €T0 OKpykeHHue. [Ipy nx n3MEHEeHNN 3aKOHOMEPHO U3MEHUTCS U €T0 TIOBE-
JICHUE, a 9TO BO3MOKHO U IIPU IPUMEHEHUU NPUHYIUTEIBHBIX MEP BOCIIMTATEIBLHOIO
BO3/IEHCTBUS?.

Kak B 3akoHonatensctBe PO, Tak n Ka3axcrana onpeaesneH nepedyeHb npecTyIuie-
HUI1, 33 COBEPIIIEHNE KOTOPBIX OCBOOOXKIEHUE OT YTOJIOBHOW OTBETCTBEHHOCTH C Ha3Ha-
YEHUEM NPUHYAUTEIBHBIX MEP BOCIIUTATEIBHOTO BO3IEUCTBUS HENOMYCTUMO. OTHAaKO
Ka3zaxcran B JTaHHOM Cily4dae OrpaHUYMWICS TOJIBKO JIMIIb YKAa3aHUEM Ha BPEIHBIE T10-
CJIEJICTBHS COBEPIICHUS ITPECTYIUICHUS B BUJIE IPUYMHEHNS CMEPTH WIIH TSHKKOTO Bpeaa
310pOBbIO. B 3TOM ciyuae Haille 0Te4eCTBEHHOE 3aKOHOAATENbCTBO ABIsIETCs Ooiee J1o-
TMYHBIM, IOCKOJIbKY MOBBIIIAIOIIMM OOIIECTBEHHYIO OMACHOCTh MPECTYIICHUH Heco-
BEPILEHHOJIETHUX SIBIISIIOTCS (DAKThl COBEPILICHUSI UX B COCTaBE MPECTYIHOW IPYMIIbI,
IIPECTYIUICHUS DKCTPEMUCTCKON U TEPPOPUCTUYECKON HAIIPABICHHOCTH, HHBIE HACUJIb-
CTBEHHBIE NIPECTYIUICHUS, & TAKKE UCIIOJIb30BAHUE OPYKHU IPU UX COBEPIICHUH. [[aH-
Hble KBaJIU(UIMPOBAHHBIE TPU3HAKK MPECTYIJICHU CBUAETENbCTBYIOT O (haKTe

! Hosukosa E. A., Jleonoa K. U. [pexpaenue yronoBHOro Ipeciefi0BaHus ¢ IPEMEHEHHEM HpH-
HY/JIMTEIEHONH MEpbl BOCIUTATEILHOTO BO3ICHCTBHS: BOIIPOCH TEOpUH | NpakTuky // BectHuk ben-
ropojackoro ropuaunaeckoro nacrutyta MBJl Poccun mmenn M. 1. [lytummna. 2021, Ne 2. C. 57.

2 Kaman B. H. YTo10BHO-TIpaBOBbIE IIPOGIEMBI BO3PACTA KAK OTIMUHMTENbHOM YePThI HECOBEPIIEHHONETHILX,
BBICTYTAIONIMX CyOBheKTaMy NipecTyTuieHnt // banruiickuii rymanuTapHsiid sxypHai. 2018. N 1 (22). // Hayu-
Hasg oJekTpoHHas OubOnmoreka «KubepJlenmnka». URL: https://cyberleninka.ru/article/n/ugolovno-
pravovye-problemy-vozrasta-kak-otlichitelnoycherty-nesovershennoletnih-vystupayuschih-subektami-
prestupleniy (nara obpamenus: 30.03.2023).


https://www.elibrary.ru/item.asp?id=45784894
https://www.elibrary.ru/item.asp?id=45784894
https://www.elibrary.ru/contents.asp?id=45784886
https://www.elibrary.ru/contents.asp?id=45784886
https://www.elibrary.ru/contents.asp?id=45784886&selid=45784894
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BOBJICUEHUS TIOJIPOCTKOB B OPraHU30BaHHYIO MPECTYIHYIO ACSITEILHOCTh U TpeOyer
npUMEHEHHsI 0oJiee KECTKUX Mep.

[Ipu ananu3e BUAOB MPUHYIUTEIBHBIX MEP BOCIIUTATEILHOTO BO3/ICUCTBUSA, TIPU-
MeHseMmbix B P® n Kazaxcrane, HeOOXOAMMO OTMETUTH, YTO PSiJ TIOJOKCHHUM SIBJIS-
IOTCSl UJICHTUYHBIMU.

MHorue BUIbl MEp YTOJIOBHO-IPABOBOTO BO3/ICHCTBUS HA HECOBEPILIEHHOJIETHUX
MOJIHOCTBIO MOBTOPSIIOT ApyT Jipyra B ¢T. 90-91 YK P® u ct. 84—85 YK PK (3T0 mpe-
OyTpexAeHUE; Iepeaaya noj Haa30p poAUTeNIeH K JIUI, UX 3aMEHSIOIIUX, JINOO cIie-
[UATU3UPOBAHHOTO TOCYJAPCTBEHHOTO OpraHa; BO3JIOKEHHE 00s3aHHOCTH 3ariaInuTh
NPUYMHEHHBIN BpE/l; OTPaHUYCHHE 10CYTa U YCTAaHOBJIEHUE OCOOBIX TpeOOBaHUII K TO-
BEJICHUIO HECOBEPUIEHHOJIETHET0). Pazmnums kacaroTcsl NpoAOKUTEIIBHOCTH CPOKOB,
Ha MEPHUOJI KOTOPBIX MOTYT ObITh Ha3HAYEHBI Mepeaayda Moj Haa30p POAUTENEH WU
JUI, UX 3aMEHSIONMX, JUO0 CHEIUATM3UPOBAHHOTO TOCYJApPCTBEHHOTO OpraHa
Y OrpaHUYEHHE JOCYTa, U YCTAaHOBJIEHUE 0COOBIX TpeOOBaHUII K OBECHUIO HECOBEP-
LIEHHOJIETHETO.

Cornacuo 4. 3 ct. 90 YK PO ykazaHHbIE MEpPBI YCTaHABIUBAIOTCS TPOIOJKATEIb-
HOCTBIO OT 1 Mecsina 10 2 JIeT IpH COBEPILIEHUU MPECTYIUIEHUS] HEOOIBIION TAXKECTH
1 0T 6 Mecs1eB J10 3 JIET — IIPU COBEPUICHUH MPECTYIUICHUS cpeHen TsokecTH. Mcxoas
3 4. 10 ct. 85 YK PK ux npoaoinKuTeapHOCTh BO3MOXKHA 10 6 MECALIEB IIPHA COBEPILIE-
HUHU YTOJIOBHOTO IMPOCTYIIKA, OT 6 MecsALeB 10 | rojia npu COBEPIICHUH IPECTYIICHUS
HEOOJBIION TSHKECTH, OT 1 rosia A0 2 JIET MPU COBEPIICHUH NMPECTYTUICHUS CPEAHEH TS
KECTHU U OT 2 110 3 JIET NPU COBEPIICHUH TSHKKOTO NMPECTYIUICHUSI.

Bnpodewm, Takasi mpoI0OJKATETLHOCTD BBITIIIUT HEOOOCHOBAHHO JJIUTEIHHOM,
MOCKOJIBKY MOYKET MPEBBIIIATH MAKCUMAJIbHbIE CPOKHM HAKa3aHUS JIJIs1 HECOBEPILLIEHHO-
netHux. Hanpumep, Takoi B HaKa3aHUs, KaK UCIPABUTEIbHbIE padOThI, Ha3HAYA-
€TCsl CPOKOM JI0 OJIHOT'O TO/Ia, @ OTpaHUYeHue CBOOO/IbI, CXOIHOE C MEPOM B BUJIE OTpa-
HUYEHHUSI 10CyTra — Ha CPOK JI0 ABYX JIET.

@aKkTUYECKH BO3JI0KEHHE HAa HECOBEPILIECHHOJIETHETO BHEIIIHE CX0KHMX C HaKa3a-
HUEM OTPAaHUYEHUI B KAUECTBE aJIbTEPHATUBBI OTBETCTBEHHOCTH WJIM HAKA3aHUIO T10-
TEHIIMAJIbHO MOYKET MPEBBIIIATH 10 CPOKY MAKCUMAJIbHBIN CPOK HAKA3aHUSI, YTO HE SIB-
JISI€TCSL BEPHBIM.

Kpome Toro, B kauecTBe HEJOCTATKOB BBILIEIIEPEUHCICHHBIX MOJIOKEHUN MOKHO
BBIJICJIUTD CIEAYIOIINE:

[Ipu nepegave HECOBEPILIEHHOIETHETO MO HA30P POJUTENECH UITH JIULI, UX 3aMe-
HSIONINX, JTMOO CHEIUATN3UPOBAHHOTO TOCY/IapPCTBEHHOTO OpraHa HE yCTaHOBIICHA
HEO0OXOMMOCTD MOTYUYEHUS COTIIACHUS JAHHBIX JIHI] (B YaCTHOCTH B OOJIBIIICH CTETICHH
ATO aKTyaJbHO JJI1 POAUTENEH, ONEKYHOB M MOMEUYUTENIECH, MOCKOJbKY NI TOoCcy1ap-
CTBEHHBIX OPTaHOB 3TO SIBJISIETCS MX OOS3aHHOCTHIO), & TAKXKE OTBETCTBEHHOCTH 32
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HEHa/JIeKalllee UCIOIHEHHE BO3JIOKEHHBIX Ha HUX o0s3aHHOCTer. HeobxonmumMo oTme-
TUTh, YTO TAKOE BO3JIOXKEHHE 00S3aHHOCTHU MO BOCITUTAHUIO U KOHTPOJIO 32 PEOSHKOM
yxe 3akperieHo Koncrurynueit PO (4. 2 cr. 38) u CemelinpiM kojiekcoM PO (ct. 63),
TO €CTh BBIICYKA3aHHAsI ME€pa HE BBIBOJIUT B3aMMOOTHOIIEHHUS MEXIY POIUTEISIMU
WJIM K€ JIMLAMM, UX 3aMEHSIOIMMU, 1 CAMUMHU HECOBEPILIEHHOJIETHUMU 34 PAMKH Ce-
MEMHO-IIPABOBLIX, B CBS3M C YeM Ha HAII B3IJISL ABJIAETC U30BITOYHOM .

OTtcyTcTBHE BO3MOKHOCTH IO PELICHUIO CYJ1a HAJOKUTh AOMOJHUTENIBHBIEC TPe-
OOBaHMI U OrpaHUYEHUN MO OTHOIICHUIO K YK€ Ha3HAUCHHOW MPUHYIUTEIHLHON Mepe
BOCIUTATEIHLHOTO BO3JICHCTBUS B BUIC OTPAaHUYCHHUS JOCYTa U YCTAaHOBICHUSI 0COOBIX
TpeOOBaHUl K MOBEJCHUIO HECOBEPUICHHOIETHETO MIIM HA00OPOT UX CMSTUEHHS, KaK
YKECTOYAIoIass Wiy MOOILIPUTEIbHAs MEpa B OTHOLICHWM HECOBEPLICHHOJIETHETO,
B CJIy4ae HAJUICKAILErO0 UCIIOIHEHUS WIA HEUCIIOIHEHUS MPELYCMOTPEHHBIX CYAO0M
Me€p BOCIHTATEJIBHOIO BO3JEUCTBUSA B TEUCHHUE YCTAHOBIICHHOIO CpoKa. Pa3ymMHBIM
Tak)ke ObLIO OBl MPEIOCTABUTH CyJaM B MOPSIIKE IPOBOJAUMOIO UMHU CyA€0HOTO0 KOH-
TPOJIS IIPAaBO 3aMEHUTh PaHEE HAa3HAYCHHYIO IIPUHYAUTEIbHYI0O MEpPY BOCIIUTATEIb-
HOT'O BO3JICHCTBUS Ha 0oJiee MSTKYIO WIHM CTPOTYIO Ui BO3MOKHON KOPPEKTHUPOBKU
ITOBEJICHUS] HECOBEPIIEHHOJIETHETO.

BmecTte ¢ TeM, HEOOXOAMMO OTMETHUTHh (PAKTHUECKOE OTCYTCTBUE €IUHOUN CH-
CTEMBI KOHTPOJI 34 UCIIOJHEHUEM NPUHYIUTEIBHBIM MEpP BOCIIUTATEIBHOIO BO3/EH-
CTBUS. AHaJN3 CyI€OHOM MPAKTUKKU FTOBOPUT O TOM, YTO, IPUMEHSS IPUHYAUTEIbHBIC
MEpbl BOCIIMTATEIBHOTO BO3JIEHUCTBUSA B OTHOLIECHUUM HECOBEPLICHHOJIETHETO, CYbI
BO3JIAralOT OCYILECTBICHUE KOHTPOJI 38 TAKOW MEPOM Pa3HBIM OpraHaMm U JIMLAM: KO-
MHUCCHUSAM M0 JI€JIaM HECOBEPLICHHOJIETHUX U 3alUTE UX IPaB; MOAPA3ACICHUAM II0
JieJ1aM HECOBEPIIEHHOJIETHUX OPraHOB BHYTPEHHUX JI€JI M 1AKE POJIUTEISIM HECOBEP-
HIEHHOJIETHUX. B OTHENBHBIX CilyyasX ONpPENeNICHHBIM OPTaH, KOTOPOMY IOPY4YaeTCs
JAHHBIM KOHTPOJIb, HE OTPAXKAETCsI, OpraHbl MPAaBOCYAUS OIrPaHUYUBAIOTCS (PopMaib-
HBIM YKa3aHHEM Ha CIIeHUaIU3UPOBaHHBINA TOCYIapCTBEHHBIN OpraH CUCTEMBbI POQHU-
JaKTUKU 0€3HAA30pPHOCTH U MPABOHAPYIIEHUN HECOBEPILIEHHOIETHUX.

[ToMUMO TIEpEUMCIEHHBIX MEP BOCIUTATEIHLHOTO BO3AehCTBUA CT. 92 YK PO
peayCMOTpEeHa ajlbTepHATHBA JIMLIIEHUIO CBOOO/IBI B BUJIE€ TIOMEIICHHUS B CIELIUAIbHOE
y4eOHO-BOCITUTATENILHOE YUPEXKICHUE 3aKPBITOrO TUMA. YTOJIOBHO-NPABOBHIE HOMBI
Pecniyonmuku KazaxcraH persiaMeHTUPYIOT CXOXKHM MHCTUTYT, 0003HAUYEHHBIN Kak IO-
MEIIeHHE B OpraHu3alrio o0pa3oBaHUs ¢ OCOOBIM PEKHUMOM COJAEPIKAHMSI, OTIHYHBI
TOJBKO CPOKM Ha3HaueHusi B PO oH paseH 3 rogam, B PK — 2 rogam. OtinuuurensHon
0Cc00EHHOCTHIO 3aKOHO1aTeNIbeTBa KazaxcraHa sBnsieTcs yka3aHue Ha BO3MOKHOCTD CO-
KpallleHUsl WIM IPOJUIEHUS NaHHOM MEpbl YIOJIOBHO-IIPABOBOI'O BO3JEHUCTBUS HA

! Kopuees C. A. IIpunyauTenbHbIe MEPHI BOCTIUTATEIBHOTO BO3/EHCTBHSA B CHCTEME Mep TOCyIap-
CTBEHHOTO NpuHYXaeHus // Anraiickuii ropunndeckuii Bectauk. 2022. Ne 1 (37). C. 84-88.


https://www.consultant.ru/document/cons_doc_LAW_10699/106e4dcfba154e1041ea975222931bfdbc87dc71/
https://www.elibrary.ru/item.asp?id=48077194
https://www.elibrary.ru/item.asp?id=48077194
https://www.elibrary.ru/contents.asp?id=48077179
https://www.elibrary.ru/contents.asp?id=48077179&selid=48077194
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HECOBEPUICHHOJIETHUX IO pelieHuto cyaa. B Poccuun aHanornunas KOMIeTeHIUs TaKkxKe
MIPEeIOCTaBIICHA Cy Ty, HO OHA 3aKkperieHa B DenepanbHoM 3akoHe oT 24.06.1999 Ne 120-
@3 «O06 ocHOBax cucTeMbl TPOPUIAKTUKYA OE3HAI30PHOCTH U MPABOHAPYIIICHUH HECO-
BEPIICHHOJICTHUX), YTO SBJSICTCS OMMOOYHBI, ITOCKOIBKY HAXOAUTCS BHE ITOJIOXKCHHMA
YTOJIOBHOTO 3aKOHOJIATEIbCTBA, AMHCTBEHHBIM UCTOYHUKOM KOTOPOTO SIBISIETCSL YTO-
JIOBHBIN KOJICKC.

BwmecTte ¢ TeM ncxoas U3 coJiepyKaHus MOJIOKEHUN yKa3aHHOTO 3aKOHA CIIEYET,
YTO B YKAa3aHHbIC YUPEKICHHUS TaKKE€ MOTYT MOMEIIAThCs HECOBEPIIECHHOJIETHUE
B Bo3pacte oT 11 g0 18 net, Hyknaroiuecs: B 0COOBIX YCIOBUSIX BOCIHUTAHUA, 00y4e-
HUS 1 TpeOyIOIre CrerruaIbHOTO TeIarornaeckoro moaxo/1a B CayJasx, €Clid OHU He
MOJJIeKAT YTOJIOBHOM OTBETCTBEHHOCTH B CBSI3U C T€M, YTO K MOMEHTY COBEPIICHUS
0O0I1IeCTBEHHO OMAacCHOTO JESHUS HE JOCTUTIU BO3pPACTa, C KOTOPOTrO HACTYIAET Yyro-
JIOBHAsI OTBETCTBEHHOCTh WJIM JIOCTUTHYB BO3pacTa yrOJOBHON OTBETCTBEHHOCTH, HO
BCJIEJICTBUE OTCTABaHUS B ICUXWYECKOM Pa3BUTUHU, HE CBA3AHHOIO C MCUXUYECKUM
PaccTpOMCTBOM, BO BpeMsl COBEPIICHHsI OOIIECTBEHHO OMACHOIO JESHUS HE MOTJIH B
MOJIHOM Mepe 0CO3HAaBaTh (PaKTUUECKHI XapaKTep U OOIIECTBEHHYIO OMMACHOCTh CBOMX
neiicTBuii (6e3aeiicTBus) MO0 pyKoBOAUTL uMK'. Ha 5TOM OCHOBaHMH ClEQyeT J10-
MOJTHUATH NoJIokeHue cT. 21 YK P®, ykazas, 4To Kk JaHHOU TpyIIIie HECOBEPIIEHHOJIET-
HUX IPUMEHSIIOTCS] IPUHYIUTEIIbHBIE MEPHI BOCIIUTATEILHOTO BO3IEUCTBUS.

Cratbs 85 YK PK He conepxut B cede ykazaHue Ha HEOOXOAUMOCTh 00OCHOBA-
HUS LIETTM HA3HAYEHHUSI JAaHHOW MEPBI TOCYJapCTBEHHOTO MPUHY X AeHUA. BmecTe ¢ TeM,
ucxonas u3 nocranosneHust BepxosHoro Cyaa PK ot 11.04.2002 Ne 6 u aHanu3za cy-
NeOHOM MPaKTUKHU YKa3aHHOE 00CTOSTEIHCTBO PE3IOMUPYETCS.

B xauectBe mpumepa MOKHO NPUBECTU MPUTOBOP Ay’330BCKOTO pallOHHOTO Cyja
r. AnMatbl, BBIHECEHHOTO B OTHOIIEHUH HECOBEPIICHHOJETHUN /. MpU3HAHHOTO BU-
HOBHBIM B COBEPIICHUH MTPECTYIUIEHUS, IPELYCMOTPEHHOTIO 1. «a» 4. 2 ¢T. 257 YK PK,
HO Ha ocHoBaHuU cT. 81-83 YK PK, ocBoO0k1eHHOTO OT Haka3aHus. EMy Ha3HaueHBbI
MIPUHYAUTEIbHBIE MEPBI BOCIIUTATENBHOTO BO3ICMCTBUA B BUE MEPENAUU 1O HAA30P
CHEIIIIKOJIBI-MHTEPHATA T. AJIMaThl, a Takke orpanuded gocyr J[. OcBoOoxknas ot
HaKa3aHWs, CyJl YYUTHIBAJl 0OCTOATENHCTBA MO JIENy, XapaKTep COBEPIICHHOTO Ipe-
CTYIUICHUS, TUYHOCTh MOACYAUMOro: Jl. sBsieTCS HECOBEPIICHHOJIETHUM, BOCITUTHI-
BaeTCsl B HEMOJIHOM ceMbe, y Hero ¢ aeTcTBa 3aboneanue LI, siBasiiacs nuaBaaugom
BTOPOU Ipynibl. Y YUTHIBAS MOJOKUTEIBHYIO XapaKTEePUCTUKY M X0/1aTaliCTBa C MecTa
KUTEIbCTBA U y4eObl, a TaAKXKE MEPBYIO CYJIUMOCTb, CYJ MOCYUTAT BO3MOKHBIM HC-
npaBieHue J[. 6e3 mpuMeHeHHs Mep yrOJIOBHOTO HaKa3aHWsl, MPU3HAB €r0 HYXKIa0-
IIUMCSI B OCOOBIX YCIIOBHUSIX BOCIIMTAHHS, O0yUYeHHUS U TPEOYIOIIETO CHEIMaTbHOTO

! Tropuna 1. H. TloMelenne HeCOBEPIIEHHOIETHETO B CIIEIMANBHOE YIeOHO-BOCIIUTATEIBHOE YUpe-
KJIeHHe 3aKkpbIToro Tumna // Bectauk Boponexckoro nuacruryra MBJI Poccun. 2015. Ne 3. C. 204—208.


https://base.garant.ru/12116087/
https://base.garant.ru/12116087/
https://base.garant.ru/12116087/
https://base.garant.ru/12116087/
https://base.garant.ru/12116087/
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Nearornuyeckoro moaxoja, B cooTBeTcTBuu co ctaThsiMu 81-83 YK PK k nHemy Obliin
MIPUMEHEHBI MPUHYAUTEIIbHBIE MEPhI BOCITUTATEIHLHOTO BO3ICHCTBUA.

[ToMuMO BBIIIETIEPEUMCICHHBIX MEP YTOJOBHO-TIPABOBOIO BO3JIECHUCTBUS HA HECO-
BepuieHHoNeTHUX B cT. 84 YK PK yka3zanbl 1OMOTHUTENEHO BO3IOKEHHE 00sI3aTENbCTBA
IPUHECTU U3BUHEHHMS TIOTEPIEBLIEMY M yCTAHOBICHHE IIPOOALMOHHOTO KOHTPOJIAL,

OTHOCHUTENIBHO BO3JIOKEHUSI 0053aTeNbCTBA MPUHECTH HM3BUHEHHS TMOTEPIICB-
HIeMy JaHHasi Mepa COMOCTaBUMa C BO3JIOKEHHE 00SI3aHHOCTH 3arjaguTh MPUUUHEH-
HBIM BpeJl, TOJIBKO C TOUYKHU 3PEHUS] HE MaTEPUAIBHOTO0, a TICUXO0JIOTUYECKOTO YOBIIE-
TBOPEHUSI HHTEPECOB MOTEPIICBIIETO. B CBS3M ¢ 4eM 3TH IBE MEPBI MOTYT OBITH 00h-
eIMHEHBI 1 0003HAYEHBI KaK MPUMUPEHUE C TIOTEPIIECBIINM.

3aKIIIOUUTENIbHBIM MOJIOKEHUEM MEpP BOCIHUTATEIBLHOTO BO3JICUCTBUS SIBISETCS
MpOOAIMOHHBIN KOHTPOJIb. BBeeHe yka3aHHOTO HHCTUTYTA TOJIBKO TUIAHUPYETCS B
P®, Torna xak B Pecy6nuke Kazaxcran oH Havau jefictBoBaTh emie B 2016 T.

[IpoGarus mpeaycMaTpuBaeT HEOOXOAUMOCTE COOTIOACHHUSI OIPEICTICHHBIX YCIIO-
BUM, IPU KOTOPBIX JTAHHBIA HHCTUTYT MOXKET OBbITh MPUMEHUM: OTCYTCTBHE HOBBIX Ipe-
CTYIUICHUM U BBITIOJIHEHUE 00SI3aHHOCTEH, YKa3aHHBIX CYJIOM B CBOEM pElIeHUu (IpH-
rOBOpE, TOCTAHOBJICHUH ); MPOXOKACHUE COOTBETCTBYIOIIETO Kypca JiedeHus (0T allko-
rojiu3mMa, HapKOMaHUM, UTPOMAHUM); MPOXOXKICHUE MPO(EeCCUOHATHLHOTO 00Yy4YEHUS;
HETOCEIICHUE 3alPEICHHBIX CYJ0M MECT; BO3MEILICHUE yiliepOa, MPUUMHEHHOTO MPO-
THUBOIIPABHBIM IMOBEJICHUEM; COOOIIICHHUE CY/Ty O JTI0OOM H3MEHEHUH MECTa KUTEIILCTBA,
yueObl ¥ paboTHI; IBKA TI0 BEI30BY COTPYIHHUKA CITyKObI Ipobarmu?. [Ipu cobmonennu
ATUX YCJIOBUN HECOBEPIICHHOJIETHUN, COBEPIIMBIIUNA POTHUBOMPABHBIE JIEHCTBUS,
OCBOOOKIAETCSI OT YTOJIOBHOM OTBETCTBEHHOCTH M HAKAa3aHUSI 32 COBEPIIICHHOE UM TIpe-
crymienue. Conepikanue npoodaivu 3aKI04aeTCs B TOM, YTO Ha OCY>KJICHHOTO B LIEJISX
€ro MocJjeayollel peadIUTalui HaKIaAbIBAIOTCSl OTPAHUYEHUS U 00sI3aHHOCTH, OCY-
HIECTBJISIEMbIE UM TI0J1 HAJ30POM COTPYIHUKOB CITY>KOBI TIpoOaruu. 37ech Mbl HAOJIO-
JIa€M CXOJICTBO C PacCMAaTPUBAEMbIM HaMU PAHEE WHCTUTYTOM MPUHYIUTEIBHBIX MEp
BOCITUTATEILHOTO XapaKTepa, KOT/ia Cy 1 BO3JIaracT ONpeIesICHHbIE OTPAaHYEHUS U 0051~
3aHHOCTH, UCIIOJIHSEMBIE MO/ KOHTPOJIEM CIICIIMATU3UPOBAHHOTO OpraHa.

OmnbIT 3apy0eKHOTO UHCTUTYTA arpoOaIiiu, IeUCTBYIONIUI 0oJiee OKOJIO 7 JIET, To-
KazaJi ero 3(pPeKTUBHOCTH B chepe MpeaynpekaACHUS TPECTYTHOCTH HECOBEPIIIEHHOJIET-
HUX ¥ HEJOMYIICHUS (hOPMUPOBAHUS KPUMHUHAIIBHONW aKTUBHOCTH JITYHOCTH, YTO B IIe-
JIOM CIOCOOCTBYET CHMIKEHHUIO POCTa YPOBHS MPECTYMHOCTH. [[aHHBIN MOAXOA HE Tpe-
OyeT BHECCHHS KapIUHAIBHBIX W3MEHCHHHA B YK€ YCTOSBIIYIOCS OTCUYCCTBEHHYIO

! ®dunumen O. b. MOHHTOPHHT 3aK0HOAATENbCTBA pecnybnuku Kazaxcran o IpaBoBoii IpHpoie TIpH-
HYJIMTEIBHBIX MEp BOCIIUTATENbHOTO Bo3eicTBHs // BecTHk MHCTHTYTA 3aKOHOIaTENHCTBA | TIpa-
BoBOU MHpopmanuu Pecrryommku Kazaxcran. 2022. Ne 3 (70). C. 191.

2 Tam xe. C. 189-195.


https://continent-online.com/Document/?doc_id=36232217#sub_id=50200
https://www.elibrary.ru/item.asp?id=49493924
https://www.elibrary.ru/item.asp?id=49493924
https://www.elibrary.ru/contents.asp?id=49493905
https://www.elibrary.ru/contents.asp?id=49493905
https://www.elibrary.ru/contents.asp?id=49493905&selid=49493924
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CUCTEMY MPEAYNPERKIACHUS TPECTYITHOCTH HECOBEPIIEHHOIETHUX U MO3TOMY SIBIISIETCS
JUIS TOCYJaPCTBA SKOHOMUYECKHU BBITOIHBIM .

B 3akitouenue, MOKHO CKa3aTh, UTO MPUHYAUTEIbHBIE MEPbl BOCIIUTATEIIHLHOTO
BO3JICUCTBHS SIBJITFOTCS HEOOXOAMMBIM WHCTPYMEHTOM BOCIIMTAHHS TTOJAPOCTKOB. Pe-
3yJIbTaThl KOMITAPATUBHOIO HCCIEAOBaHMs 3akoHomarenbcTBa PO m Kazaxcrana
B 3TOM 00JIaCTH MOTYT MOBJIUSATH HA COBEPIICHCTBOBAHUE CUCTEMbl BOCIUTATEIIbHBIX
Mep, TPUMEHSEMBIX K HECOBEPILIEHHOJIETHUM. B 11e710M BOIIpOC MPUHYIUTEIBHBIX MEP
BOCITUTATEIBHOTO BO3JECHCTBUS SIBISETCS CIOKHBIM M MHOTOTPAaHHBIM, TPEOYIOIIUM
KOMIUIEKCHOTO MOJIX0/1a ¥ BBICOKOW OTBETCTBEHHOCTHU KaK CO CTOPOHBI 3aKOHOATENS,

TaK W JIMI, BKIIFOYCHHBIX B IIPOLCCC UCITPABICHUA ITOBCACHHA HCCOBCPIICHHOJICTHUX.

BOPBBA C KUBEPHIPECTYIIHOCTBIO.
HPECTYIVIEHUSA, COBEPIHAEMBIE B COEPE
COBPEMEHHBIX THO®OPMALMOHHbIX
TEJJEKOMMYHUKAIIMOHHBIX TEXHOJIOT'UI

E.C. IHlupuna, kypcanm
Braousocmoxckuii punuan
Jlanvnesocmounozo opuouueckoeo uncmumyma MBJ/] Poccuu

Hayunwiii pykogooumes

B.B. Kowikuna

Braousocmoxckuti gpunuan

Jlanvnesocmounoeo opuouueckoeo uncmumyma MBJ[ Poccuu

OcHoBHoI1 3ak0H Poccun — 3to Konctutynus Poccuiickoit @enepanunu, npuHs-
Tas Ha BceooOmeM pedepenayme 12 nexadps 1993 r. [1o nepapxuu 3akoHOB TOCIIE HEEe
uayT GeaepanbHble KOHCTUTYIIMOHHBIE 3aKOHBI, (eiepaabHbIe 3aKOHbI, KOJEKCHI U T.]1.
Bce 3Ti HOpMaTHBHO-TIPABOBBIC aKThI CO3AaHBI JIJIsl 00€CIICUeHNS 3aKOHHOCTH U TIpa-
BOTIOPSIZIKA B TOCYIapCTBE.

3a HapymieHune I000T0 3aKOHAa HACTyNaeT OTBETCTBEHHOCTh. OT TSXKECTH
MIPOTUBOIIPABHOTO JESHUS 3aBUCUT MPUMEHEHHUE TOTO HJIM WHOTO BUJA HAKa3aHMSI.

1 O npoGammm: 3axon Pecrry6rmkn Kazaxcran ot 30.12.2016 Ne 38-VI 3PK // Bamr rut B 3aKOHOIATENb-
ctBe Kazaxcrana. URL: https://adilet.zan.kz/rus/docs/Z21600000038 (nata ooparenus: 30.03.2023).


https://adilet.zan.kz/rus/docs/Z1600000038

234

3a aIMUHUCTPATUBHOE MPABOHAPYIIIEHUE JIUIIO OYI€T MPUBJICUEHO K aJIMUHUCTPATUB-
HOW OTBETCTBEHHOCTH, 3 YTOJIOBHOE NPECTYIICHUE — MPUBJIEKAETCA 110 CTAThsIM Y TO-
n0BHOTO Kozekca PO (manee — YK PD)!. B coorBerctBuu ¢ YK P® mop «mpectyiie-
HUEM» TMOHUMAETCSI BUHOBHO COBEPIIECHHOE OOIIECTBEHHO OMAacHOE JIesTHUE, 3arpe-
HICHHOE MO/ YTPO30/ HaAKA3aHUSL.

AKTUBHOE IPUMEHEHHE TEJIEKOMMYHHUKAIIMOHHBIX TEXHOJIOTHUI BO BCEX OTPACIISIX
KU3HU OOIIECTBA CUMTAETCS HEOTHEMJIEMOM XapaKTepUCTUKOW COBPEMEHHOCTH.
B nacTosiiiee Bpemsi n3-3a KOMIbIOTEPU3ALUUA U OOIIMPHOTO TPUMEHEHUS TEXHOJIOT U
MPOUCXOAUT 3HAYUTEIbHBIN TPUPOCT KOJUUECTBA NPECTYIJIEHUN COBEPIIAEMBIX C UC-
MOJIb30BAaHUEM KOMIIBIOTEPHBIX TEXHOIOTHH. [[puMeHenre TeXHn4ecKkoro o0opyaoBa-
HHUS JUISL COBEPIIEHUS] TPOTUBOIPABHBIX JEUCTBUN TAET BO3MOKHOCTh ITPECTYITHUKAM
MocsAraTh Ha OOIIECTBEHHBIEC OTHOIIICHUS B cpepe MpaB U UHTEPECOB JIMYHOCTH, OOII1e-
CTBa U 0€30MaCHOCTH rOCy1apCTBa.

B Hacrosiiee Bpemsi ¢ FHTEHCUBHBIM Pa3BUTHEM TEJIEKOMMYHUKALIMOHHBIX TEXHO-
JIOTUH Y UCTIOJIB30BAaHUEM UX B JesTeNbHOCTH toAek, YK P® penaktupyercs u B HEroO
BHOCATCS UBMEHEHUS. MUp HE CTOMT Ha MECTE, B HAIILY )KU3Hb BXOJAT HOBBIE BO3MOYKHO-
CTH: OOIIIEHUE Ha PACCTOSTHUM TI0 CPEJICTBAM COLIMATILHBIX CETeH, 3aKka3 Belle u3 mara-
3WHAa MO CPEJICTBOM MOKYNKM WX OHJIAMH Ha CaWTe 3TOro MarazuHa. MoaepHu3anus
Y Pa3BUTHE KOMIIBIOTEPHBIX TEXHOJIOTMH — 3TO I1Iar BIepe] YesioBeuecTra. [ loMuMo BbI-
LIECKA3aHHBIX YCIIYT, C IIOMOILBIO CETH VIHTEpHET, rpak1aHe MOT'YT II0JIb30BATHCS TOCY-
JAPCTBEHHBIMU YCIIyTaMH, HAXOIACh IOMA, YTO YIIPOILAET ¥ SKOHOMUT BPEMSL.

HecmoTtpst Ha yka3aHHOE BbIIIIE, CYIIIECTBYET JApyTasi, UHas AEATEIbHOCTh B MH(OP-
MallMOHHO-TEJIEKOMMYHUKaMOHHOW ceTh MHTepHeT. C JaHHOU JesTeIbHOCThIO BEAYT
00prOY MPaBOOXPAHUTEIBHBIC OPTaHbl, TAK KaK OHA HApYIIIAaeT 3aKOH. PaccmaTprBaeMble
MIPOTHBOIPABHBIC JCSHUS WMEHYIOTCS KUOEPIPECTYIUICHUSIMU WM MPECTYIICHUSIMU
B c(hepe MHPOPMALIMOHHO-TETEKOMMYHHUKAIIMOHHBIX TexHOoJoruil. B YK P® cymectByer
1. 28, B KOTOPO# CO/epKaTcsl MPECTYIUICHUS, COBEpIIaeMbie B chepe KOMIBIOTEPHOM
uHpopmarn. Kpome maHHOM I71aBbI M BXOASIIUX B HEE CTATeH, aHATTM3UPYEMbIE JICSTHHS
MOYHO COBEPIINTH IIOCPEACTBOM aucrosuiuii cr. 1593, cr. 1598, cr. 282 u np.

OO6miecTBeHHAs OMTACHOCTH MPECTYTUICHU B chepe KOMITbIOTEPHON HHPOPMAITUH
3aKJIF0YAETCS B TOM, UTO HEMPABOMEPHBIN JOCTYN K HEM WJIM €€ U3MEHEHUE MOXKET
HapyIIUTh ACSITEIBHOCTh PA3JIUYHBIX CUCTEM OOECIEUeHHUs TroCcy/1apcTBa: 0OOPOHBI,
AHEPIreTUKH, TPAHCIIOPTA U MOBJIEYh HE TOJBKO MAaTepUANIbHBIN yIIepO, HO U YeJIoBe-

YECKHE KEPTBBIZ.

! Vronosuslii komexc Poccuiickoit denepauun: denep. 3akon ot 13.06.1996 Ne 63-®3 (c usMm. ot
18.03.2023) // Cobpanue 3akonomarenbctBa PO. 1996. No 25, Cr. 2298.

2 AuocoB A. B. u 1p. JleATensHOCTh OpPraHoB BHYTPEHHHUX JIef TI0 60pb0e ¢ MpecTyIIeHHsIMH, CO-
BEPIICHHBIMH C UCTIOJIh30BaHNEM NH(POPMAIIMOHHBIX, KOMMYHHUKAIIHOHHBIX ¥ BEICOKUX TEXHOJIOTHHA:
yuebHoe nmocobue: B 2 4. Mocksa: Akagemus ynpasinenust MB/I Poccun, 2019. Y. 1. 208 c.
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B nepuoa nangemun «COVID-19» yBenuuuiaoce KoJiMuecTBO KMOEpIpecTyIiie-
Huil. 3-3a mepeBoia OONBIIMHCTBA JIOJCH HA JUCTAHIIMOHHBINA PEXXUM pabOThI, OHU
cTanu OoJbllle BpeMEHU TPOBOAUTH B cetu «MHTepHEeT». Bce BO3MOXKHBIE TOBAapHI U
YCIIYTH OIUIAYMBAIOTCS B OOJIBIIEH YaCTH Y€pe3 pas3InyHbIE 3JIEKTPOHHBIC IUIATEXKHU.
JlanHblii (akT 1ad BO3MOXKHOCTh MOILIEHHUKAM CO3/1aBaTh CTOPOHHUE CANThl IS
oruiatkl. JIt0 U OCTaBISIIM HA ATUX CalTaX CBOM OAHKOBCKUE U JIMYHBIC JaHHBIE, KOTO-
PBIMU B MTOCJEACTBUU MOJIb30BAIUCHh MPECTYNMHUKH. Takue BUJIbI IPECTYIIICHUN MO/T-
nexar kpamudukanuu 1o ct. 159° u cr. 159° VK PO.

Kpome Toro, cymiectByet 00IbIIOE KOJTUYECTBO PA3IMUHBIX BUAOB IPOTUBOIPAB-
HbIX AesHul B «HTepHeTey». [Ipyn HE3aKOHHOM JOCTYIE K «COLIMAIbHON CTPAaHMIIE
YeJioBeKa M MPOYTEHUU ATO OYyNeT SBIATHCS MPECTYIUICHUEM B COOTBETCTBUHU CO
cT. 138 YK P®. [IpaBooxpaHuTENbHBIE OPTaHbl MBITAIOTCS OMEPEIUTh IPECTYITHUKOB,
HE JIaBasi UM 3aBJIaJIETh Kakoil-nmbo nHdopmanueit. OaHaKo Jr0 1 BCE paBHO U30 JTHS
B JIEHb MTONAIA0TCS HA PA3JIMYHbIE YJIOBKH MPECTYTHUKOB.

JIist ipeaoTBpanieHust NoJ0OHBIX MPECTYIUIEHHU, Ha HAIll B3I, B IEPBYIO OYe-
peab KOKIbIN IpaXkJaHUH JOJIKEH ObITh BHUMATEJIEH, B TOM YHUCJIE, KOT/1a BBOJUT CBOU
JIMYHBIE JaHHBIEC HA CalTax, MPOBEPSAET aApeCHbIC CTPOKU. Bee miarexu nydiie npo-
BOJIUTH 4epe3 oduimaibHble NMpUiIoKeHus oo uuHo. He ctouT 3a0bIBaTh, 4TO y
KaKJI0T0 0aHKa ecTh CBOM OpUIMaIbHBIA HOMEpP, U 3BOHKHU C JPYTUX HOMEPOB MOTYT
ObITh 0OMaHOM M MOLIEHHUYECTBOM. JIt0/11, IpeIcTaBUBIIMECS COTPYAHUKAMU OaHKa
Y NIOJIyYMBILIHUE BCIO HEOOXOAUMYIO HH(OPMALIMIO O JIHIIE, MOTYT IIPOU3BECTH JIFOOBIE
JICHE)KHBIE OTepaluu ¢ 0aHKOBCKOM KapThl win cueta. He ctout 3a0biBaTh, 4TO B Ta-
KHX CUTYyaIUsX JUIsl 0€30MMacHOCTH HE0OXOAUMO COPOCHTH 3BOHOK U IEPE3BOHUTH Ca-
MOCTOSITEJIbHO OaHKY Ha UX O(PUIIMATBHBIA HOMED.

BHUMaTENbHOCTD, OCTOPOKHOCTD U OJaropazyMue MOMOXKET rpak/laHaM He IO-
MacTh «HA KPIOUOK» MpecTynHUKaM. Pa3BuTue HHPOpMalMOHHO-TEIEKOMMYHHKAIU-
OHHBIX TEXHOJIOTUH MO3BOJISIET COBEPIIATH KHOSPIIPECTYTUICHUS B OOJIBIITMHCTBE CITY-
yaeB O0e3HaKa3aHHO, MOCKOJBKY YTOJIOBHOE 3aKOHOJIATEIBLCTBO XOTh U aJJalTUPOBAHO
K HOBBIM BHJIaM MpPEeCTYIUIeHU! B cpepe nHHOPMAIIMOHHBIX TEXHOJIOTUHN, HO OHJIAITH-
TOProBJjIsi U 0AHKOBCKUE ONEPALIMH, YCIYTH CKOPOCTHOM Mepeiauu JaHHbIX, COBPEMEH-
Hble (popMaThl CBSA3H, AIEKTPOHHOE 00pa30BaHUE, UTPOBBIE U PA3BIEKATEIbHBIE MTOP-
TaJIbl IIPOYHO BOILIM B KM3Hb OOLIECTBA U TOCyAapcTBal,

Taxum o6pazom, mperoTBpalieHHe KUOEPIPECTYIIIEHUH, B IEPBYIO OYEPEb, 3a-
BHCUT OT BHUMATEIbHOCTU U MPEAYyCMOTPUTEIBLHOCTU rpaxaaH. [IpaBooxpaHuTeb-
HbI€ OpPraHbl, HECCOMHEHHO, IOMOTAIOT IpakJIaHaM MPOTUBOJIEUCTBOBATh PACCMaTPH-
BAEMOW KaTEerOpUU MPOTUBOIIPABHBIX JACAHUM, HO COBPEMEHHBI MUP CTPEMUTEIIHHO

! Anocos A. B. u 1p. JleaTeqbHOCTh OPraHOB BHYTPEHHMX JIEN 110 60ph0e ¢ MpecTyIIEHUIMH, CO-
BEPILEHHBIMH C UCIIOJIb30BAaHUEM MH(POPMAIIMOHHBIX, KOMMYHUKAIIMOHHBIX U BHICOKUX TEXHOJIOTUH:
yuebHoe nmocobue: B 2 4. Mocksa: Akagemus ynpasinenust MB/I Poccun, 2019. Y. 1. 208 c.
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OBICTPO pa3BUBAETCS B TEICKOMMYHUKAalIMOHHOHN cepe. Hu 3akoHOmaTensCcTBO, HU
METO/IbI OOPBOBI U PO3BICKA MTPECTYITHUKOB HE YCIEBAIOT 32 TUM pa3BUTHEM. TOIBKO
COOCTBEHHAs] MHTYHIIMS WM CKPYITyJIe3Hasl MPOBEpKa MOMOXKET U30eKaTh BCTPEUH C
MOIIICHHUKaMHU.

BUKTHUMOJIOTI'USI YBUHUCTBA
B IPUMOPCKOM KPAE

K.A. Illynak, cmyoenm

Braousocmorxckuii cocyoapcmeennwiii yHugepcumem

Hayunuwiii pykogooumens
Omenvanenxko M.E., cmapwuii npenooagames
Braousocmoxckuti 2cocyoapcmeenHulll yHU8epcumem

Esxeronno B Poccun B pe3yibrare coBepiieHus youicts norudaet coime 5000 ve-
noBek. Tak, TeMn npupocTa NOTEPHEBLIMX OT JaHHOTO BUJIa npectyrieHus 3a 2022 roa
coctaBul 4%, 4TO CBHIETENLCTBYET O JIOCTATOMHO BBHICOKOM CTETEHH €10 PacIpocTpa-
HEeHHOCTH. C y4eTOM HEBO3MO>KHOCTH PABHO3HAYHOI'O BO3MEILEHUS BPEIHBIX MOCIE-
CTBHIA, KOUM SIBJIIETCS CMEPTh YEJIOBEKAa M CTEIEHU €ro OOIIECTBEHHOM OMAacHOCTU
YMBILUIEHHOE JIMIIEHUE dKU3HU JIPYTOro JIULA OTHOCAT K KATErOPHH 0CO00 TSHKKHUX Tpe-
cryruieHuil. [Tpu uccnenoBanny MexaHn3Ma NPeCTyIUIEHUS! BAKHO IPOBOJIUTh BUKTUMO-
JIOTMYECKUH aHaJN3 JIMYHOCTh U TIOBEJICHUE MOTEPMEBILET0, TOCKOJIBKY MOTYT SBJISITHCS
OJTHOM U3 MPUYHH COBEPIIECHUS TPOTUBOIPABHOIO JCSIHUSI.

Buktumomnorus (victim (y1at.) — »xeptBa u 10g0s (rped.) — Hayka) — pa3zen Kpu-
MUHOJIOTUH, U3YYarolIMi BOMPOCHI, CBSI3aHHBIE C KEPTBAMU MPECTYIJICHUH, YCIOBU-
MU U 00CTOSITENIbCTBAMH, BIUSIOLUIMMH Ha MOBEJCHUE YeJI0BEKa, B pe3yJIbTaTe KOTO-
POTO OHM CTAHOBATCS MOTEPIEBIIMMHU OT KPUMUHAIBHOTO JesHUA. IHBIMU CIIOBaMH,
BUKTUMOJIOTHS TIO3BOJISIET OTBETUTH HA CIEAYIOIIME IJIaBHbIE BOMPOCHI: B CHIIY KaKUX
JUYHBIX KAYECTB YEJIOBEK OKa3ajcs norepneBminM? Hackoabko 3HaYMMbl OTHOIICHHUS
MEXIy JIMIOM, COBEPIUUBIIMM MPECTYIUICHHE, U TMOTEPIEBIIUM JJIsi CO3/aHHUs

! Mopran npasosoit craructuxu URL: http://crimestat.ru/offenses_chart/ (1ata o6pamenmus: 17.04.2023).
2 TTomosa E. D. KpUMHHOIOTHYECKOE U YrOJIOBHO-IPABOBOE YUEHHE O MOTEPIIEBIIEM OT IIPECTYIIIe-
Hug. Mocksa, 2017. C. 4-8.
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OPEANOCHUIOK U 3aBA3KH NpecTymuieHusa? Kak B 3TUX cUTyalusix BO B3aUMOJACHCTBUU
C NOBEACHUEM NPECTYIIHUKA MPOSBISAETCA MOBeAeHue notepnesiiero? Takum obpa-
30M, POJIb KEPTBHI B MPECTYIIICHUN — HEMAJIOBAXHBIN (HaKTOP.

OTnMYuTENBHBIE XapaKTEPUCTUKU KEPTB NPECTYIUICHUS O3BOJIIIOT TPOU3BECTH
ux Kknaccudukanyo. Tak, B oCHOBe mepBoi Tunoioruu xepts b. Mennenpcona noso-
’KEH MIPU3HAK BUHBI, YTO MO3BOJISIET XapaKTePU30BaTh MOTEPIEBIINX KakK: 1) aOCOMOTHO
HEBMHOBHAs KEPTBA (HAIIPUMEP: HEBMEHSIEMOE JIMII0, peOCHOK); 2) *KepTBa C HEeCyllle-
CTBEHHOM BUHOM (OIIMOOYHAS TPOBOKALIMS )KEHILMHBI (HEKeTIaHUe TTOUTH Ha YCTYIIKH),
BJICKYIIIasi €€ CMEPTh); 3) BUHOBHAS KepTBa (IIeJICHANPABIICHHAS TMPOBOKAITUS OOM/I-
ynka); 4) 0oyiee BHHOBHAS JKEPTBa (HEMEPEHOE MOATAIKMBAHUE OOMIUYMKA K COBEpIIIC-
HUIO MPECTYIUICHUS); 5) UCKIIOUUTETHLHO BUHOBHAS KEpPTBa (COBEPILIECHUE MPOTUBO-
MIPaBHBIX JEHCTBHUI B OTHOIEHUH OOMIYMKA, B PE3YJIbTATE YETO MOTEPIIEBIINN YMHUPAET
OT MPUMEHEHUS APYTUM JIMLIOM Mep caMO0OOpOHbI); 6) BooOpaxkaemas >kepTBa (JIULIO,
MMEIOIIEE ICHXMIECKOE PACCTPONCTBO IIPUCBANBAET Ce0E KaueCTBA JKEPTBBI)'.

WNurepecnHsl u knaccudukanuu [[.B. PuBmana, koTopslil mpearaetr paccMaTpu-
BaTh TUIIOJOTHIO JKEPTB, UCXOS U3 UX COLMAIbHO-IEMOTpaduuecKoi U COLUAIbHO-
MICUXOJIOTUYECKON XapakTepucTuK. Hanbosiee 3HaUMMON sIBIsETCS KiIacCHU(PUKaLUA
ITOTEPIEBIINX 110 XapaKTepy UX MOBEACHUA. B HaydHOU TMTEpaType NOA4YEPKUBACTCS
JOCTAaTOYHAs! JOCTOBEPHOCTh JAHHOM THIIOJOTMH, ITOCKOJIBKY OHAa OCHOBBIBAETCS HA
COJIepKaHUM KAaTETOPUH BUKTUMHOCTH M Ha IPOBEACHHBIX MCCIEIOBAHUSX CIICLH-
(GUKM TTOBEEHHS IOTEPIIEBIINX?.

[Ipennaraemast kaccu(pUKanus BKIOYAET B c€0s1 CIIEAYIOIINE TPYIIIIbL:

1. ArpeccuBHblii Tum. JlaHHYIO TPYIIy COCTaBJISIIOT NOTEPIEBIINE, TOBEACHNE
KOTOPBIX 3aKIH0YAETCS B IPOSBICHUH arpecCu, KOHPIMKTHOM KOHTAKTe, HalaJAeHUH.

2. AxtuBHbIHN THI. K 3TOM Ipynmne OTHOCAT MPEeUMYIIIECTBEHHO TOICTpeKaTeneH,
IIPY 3TOM HE UMEET 3HaueHue (hopma BUHBI. B KOHEUHOM cueTe X MOBECHUE BICYET
K IPUYMHEHUIO BpeJa UM caMUM (HaIrpuMep, JIMIO MPEeIaraeT CeCTh MbIHOMY BOJU-
TEJI0 32 PYJIb TPAHCIIOPTHOT'O CPEACTBA, YTO MPUBOAUT K aBAPUU U JI€JIACT €ro MOoTep-
TICBIIIMM B HEH).

3. [TaccuBnbIii Tum. [lanHas kaTeropusi BKJIIOYAET JUIA, KOTOPHIE HE OKA3bIBAIOT
CONPOTHUBJICHUE MPECTYIMHUKY B CUITY PA3IMYHBIX O0CTOSTEIBCTB.

4. lnuuuaTuBHBIN TUIL. B 3Ty rpynmy BXOAST JULa, TOJ0XKUTEIbHOE TOBEACHHE
KOTOPBIX MPUBOAUT K MPUUMHEHHUIO UM BpeJla (Hampumep, MojayyeHrue HOKEBOro pa-
HEHUS MPU TOMbBITKE 3a/IepKaHUs JIUIA, COBEPIIMBIIETO MPECTYIJICHUE).

1 Mendelson Benjamin the origin of the doctrine of victimology // Excerpta Criminologica. 1963.
Ne 4. C. 239.
2 Bapuyk T. B., Bumnesenkuit K. B. Buktumonorus. Mocksa, 2019. C. 191.
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5. Hexkputnunsiii Tun. K 1aHHON KaTeropuu OTHOCAT JIULA, JEMOHCTPUPYIOIINUX
HEOCMOTPUTEIHHOCTD B MOBEJCHUH, HE OLIEHUBAIOT TOJDKHBIM 00pa30M IpO3SIy 0 UM
OMAaCHOCTb.

6. HelttpanpHbiii TuN. JlaHHYO TPYIITy COCTABIISIOT JIMIIA ¢ O€3yNpEeYHbIM MOBE-
neHreM (HanpuMmep, JuIo, He Hapymas [1/1/1, monamaer B JITIT).

VY C0BHO NPEIOKEHHYIO BBIIIE KIACCU(PUKALNIO MOXKHO YHOPSAIOYUTh U IIPE-
CTaBUTh B BUJE 3 rpymil: 1) NOJ0KUTENbHOE NOBeIeHUE (4 TUIT) — 3aKOHHOE 00OCHO-
BAHHOE [TOBECHME JIUIA C LEJbI0 3alUThl COLIMAIBHBIX OJIar Wik ogo0psemMoe ol1ie-
CTBOM; 2) oTpulaTesibHOE noBeaeHue (1, 2, 5 Tun) — aHTUNO MOJI0KUTEIHHOTO TTOBE-
JICHHSI, CTABAIIEE MO YIPO3y OXpaHseMble 3aKOHOM OOBEKThI MPECTYITHOTO MOCsTa-
TenbcTBa; 3) nHauddepenTHoe noseaeHue (3 U 6 THUIT) — IOPUINIECKU HE OlCHUBAe-
MO€, Yallle BCEro SIBJIAIOIICECS HEOIaronpusITHbIM CTEYEHUEM OOCTOATENbCTB, HE 3a-
BHCSIIIMX OT BOJIY NOTEPIIEBIIETO.

C nenpro aHasM3a MOTHMBALIMOHHBIX ACHEKTOB COBEPIICHHS IPOTHUBOIIPABHBIX
JEeMCTBUI Ha MpUMEPE TAKOTO COCTAaBa MPECTYIJICHUs KaKk yOUNHCTBO OBbLIO MpOAaHaH-
3upoBaHo 50 MpUroBOPOB CyJa, BBIHECEHHBIX Ha TeppuTopun IIpumopckoro kpas 3a
nocyienHue 3 rojga. JTo MO3BOJUT CHOPMYIUPOBATH NPEAYNPEIUTEIBHBIE MEPHI JUIS
MOTEPIIEBIINX, TO3BOJISIIOIIUX U30€KaTh CTaTyca KEPTBHI.

N3 npencraBneHHON HUXKE TAATPAMMBI CIEAYET YTO:
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H [TaccuBHBIN THI B MHULMATUBHBIN THIT OTtpuLaTenbHOE OBEICHUE

B Hexkputuusbiil Tun M HelTpanbHbIi THI NumuddhepentHOe OBeIeHUE

1. [TonoxxuTeapHOE OBEACHHE KEPTBBI ObLIO BHISBICHO TOIBKO B 2%. 13 50 nzy-
YEHHBIX AIU30/I0B MO/ JAHHYIO0 KaTETOPHUIO MOMNAJI0 TOJIBKO OAHO JENO0, TJIe HOJIOKU-
TEJILHOE TTOBEICHHUE MPOSBUIIOCH B MOMBITKE MPECEUCHUS] TPOTUBOIIPABHOTO JEHCTBUS
B OTHOIIIEHUU C€0s U TIOUEPH.

2. OtpuiiaTenbHOE MOBEJACHUE KEPTBbI xapakTtepHo 11t 90% ciyuaes. Mcxoas
13 COJIepKaHus ONMCAaTEIbHOW YaCTH MIPUTOBOPOB CyJla HanboJiee pacrpoCcTpaHEHHON

! Pusman JI.B. Kpumunansnas puktumonorus. CI16: 2002. C. 54-56.
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00CTaHOBKOW COBEPIICHUS MPECTYIICHHUSI ¢ TOUYKH 3PEHUS OLIEHKH JIEHCTBUS MOTEP-
TMIEBIIIETO SIBISUIOCK:

- BBICKa3bIBAaHUE OCKOPOJICHUI HITH OCYIIIECTBICHHE HACHIIUS CO CTOPOHBI TOTEP-
neBirero — 68,8%. B paccMatpuBaeMbIX Cirydasx KEpTBE JOCTATOYHO OBIJIO HAHECTH
XOTs ObI OJIMH (DPU3UYECKUN yaap WM O3BYYHUTHh OCKOPOJICHUE, IS TOTO YTOOBI BbI-
3BaTh 3JI0CTh CO CTOPOHBI MMPECTYITHUKA U CIIPOBOIIMPOBATH UX YOUICTBO;

- TIOJICTPEKATENHCTBO (ITPOBOKAIUS) CO CTOPOHBI noTeprneBmux — 24,4%. Iloka-
3aHUS MPECTYIHUKOB M CBUACTENCH YKa3bIBAIOT HA TO, YTO KEPTBHI yOUNCTB MOOYXK-
JIaJTA TIPECTYIMTHUKOB K JEHCTBUIO, CYUTAs!, YTO Y TE€X HE XBATUT PEIIMMOCTH OCYIIe-
CTBUTH 3aTyMaHHOE;

- TIOCIICTHSS TPYTINA KEPTB MIPOBOIMPOBAJIA MPECTYITHUKA CBOUM HETIPABOMEPHBIM
MOBE/ICHUEM HEHACHIILCTBEHHOTO XapaKTepa, B YaCTHOCTH KpaxkeH, ooManoM — 6,8%.

He"acunscTBeHHbId Aemukr -— 6,8
npookaryst  INNIIHIIIHIII-— 24 4
ockopOaenust u wacvstee  IMIIIIIImmmmmmmmmmmmmmmmmm,-— 68,4
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3. Uemuddepentaoe noenenne — 8%. UeTwipe cirydas WILTIOCTPUPYIOT CHTYya-
1M, KOTJIa )KepTBa HE JETEPMUHHUPOBAIIA MPECTyNnHOe noBeAeHue. [IpectynHuk co-
BepIan yOuicTBO mpu pazdoe.

ITomumo 3TOTO, HMCCIeOBaHKNE CyAcOHOM TpakTHKU 00 yOuiicTBax B IIpumop-
CKOM Kpae MoKasajio, 4To okojio 90% mpecTyrsieH!i CoOBEpIIATUCh MPU OOCTOSITEIb-
CTBax, IJe )KepTBa U/WIH MPECTYMHUK HAXOIUITUCh B COCTOSIHUM QJIKOTOJIBHOTO OTbSI-
HEHMUS; TPEUMYIIIECTBEHHO Ha TEPPUTOPUHU MPECTYITHUKA; 3TIOYMBIIIUICHHUK U KEPTBa
yale BCEro paHee ObUIM 3HAKOMBI (MMEIM CTaTyC 3HAKOMBIX, JIIOOOBHUKOB, CyNpy-
roB); YOMHCTBY NpEAIIECTBOBAJIO TJaBHBIM 00pa3oM arpecCMBHOE IOBEICHUE
KEPTBBI, B KAYECTBE OpY/Ms YOUNCTBA MPECTYIMHUKH M30UpaIN MPEUMYIIECTBEHHO
HOX, MIOJIOTEHILIE WJIA WHbIE TOAPYYHBIE CPEACTBA.

Takum 00pa3oM, BUKTUMOJIOTHUECKHIA aHATTN3 PETMOHA MTOKA3aJl, YTO POJIb )KEPTBBI
B COBEPIIICHUH TPECTYIUICHUSI UTPAET BAXKHYIO POJIb, MOCKOJBKY TIO OOJbIIIEH YacTH
MMEHHO €€ IMOBEJEHUE 3a4acTyl0 MPOBOLMPYET MPECTYIHOE MOBeJAeHUE. B cBs3M C
ATUM, TIPU OPTAaHU3AIUN BUKTUMOJIOTMUYECKON NMPOPUIAKTUKHN pa3pabOTUMKaM CIeayeT
aKIICHTHUPOBaTh CBOE€ BHUMAaHUE HAa U3MEHEHHE KOTHUTHUBHOTO MCKA)XCHUS TTOBEIACHUS
KEPTBBI, IPUBOJIAIIECTO K abeppaliuu BOCIPHUATHS, HETOUHOCTH CY>KJICHUM, HEJIOTHY-
HBIM HMHTEPHOPETALUSIM WIA K HPPAUMOHAIBHOCTU IMOBEJICHUSA B ILIMPOKOM CMBICIIE
CJIOBa, a TAK’K€ K HEBO3MOXKHOCTH 3/IpaBO OLICHUBATh BO3MOKHBIE MTOCJIEICTBUS CBOETO
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nosenenus. [Ipencrasisercs nenecooOpasHbIM BKIIFOUEHHS B KOMITJIEKC MEPOIPUSTHIA
0 MPEAYIPEKICHUIO BUKTUMHU3ALIUH CIICAYIOUINX HOPM: 30eraHue moCelieHrs He3Ha-
KOMBIX KBapTHP, IOMOB, 3a0pOILIEHHBIX CTPOEHUH, yYaCTKOB MECTHOCTEM; OTKA3 OT yIO-
TpeOJIEHUS ATTKOTOJIbHBIX HAIUTKOB B KOMIIAHUHM HE3HAKOMBIX JIFOZIEH; BIIAJIEHUE U pac-
Mo3HaBaHKE HEBEPOATIBHBIX CUTHAJIOB; KOHTPOJIUPOBAHHUE IMOIIUI U CUTYAIIHH.



